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No.  12,043.  _ 

I  48    817 

SuccEBSiON  OF  LouiSE  Aron,  Decbasbd  Wifb  of  F.  L.  Nby.      '  K  Iggj 

Proceedings  taken  by  heirs  of  age  to  foreclose  their  mortgage  against  oommunltj 
property  which  had  been  adjudicated  to  the  surTlTing  husband  and  natural 
tutor  are  speciallT  provided  for  In  Bevised  Oivll  Code,  Art.  833,  and  are  some- 
what of  the  character  of  partition  proceedings,  and  unlike  those  for  the  exe- 
cution of  ordinary  money  judgments  or  for  executory  proceedings. 

The  principle  announced  in  the  case  of  KoeM  vg,  Solari,  47  An.  890,  as  essential  to 
the  effectual  removal  of  the  legal  mortgage  of  a  minor  heir  from  the  prop- 
erty sold  in  pursuance  of  such  proceedings.  Is  affirmed. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


E.  Laizer  and  Gabriel  Fernandez  for  Plaintiffs,  Appellees,  cite : 
O.  C,  Arts.  271,  821,  388;  16  An.  370;  24  An.  608;  86  An.  829;  47 
An.  896;  46  An.  1267;  26  An.  68;  38  An.  806,  1218. 


E.   J.   Meral  and  Robert   Legier   for  Defendant,  Appellant,  cite: 
Arts.  316,  317,  322,  C.  C. 

Sabmitted  on  briefs  March  27,  1896. 
Opinion  handed  down  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  proceeding  by  rule  to  compel  Edmond  Rixner 
to  accept  title  to  real  property  situated  in  New  Orleans,  and  com- 
plete an  adjudication  thereof  to  him  by  the  civil  sheriff  in  pursuance 
of  an  order  of  court ;  and  from  a  judgment  making  the  rule  absolute 
and  requiring  the  defendant  in  rule  to  comply  with  the  terms  of  the 
adjudication  by  paying  the  whole  price  into  court,  there  to  remain 
subject  to  the  order  of  the  court,  and  not  to  be  withdrawn  until  the 
minor's  interest  therein  shall  have  been  perfectly  secured  and  a 
proper  reinvestment  made  of  his  share  thereof,  and  thereupon  the 
minor's  mortgage  airainst  the  property  shall  be  canceled  and  erased, 
and  title  to  said  property  passed  to  him  unincumbered,  he  has  prose- 
cuted this  appeal. 

The  facts  are  substantially  as  follows,  viz. : 

Frederick  Ney  was  married  to  Louise  Aron,  and  she  died  in  the 
62 
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city  of  New  Orleans  on  the  let  of  September,  1879,  leaving  with  her 
surviving  husband  seven  minor  children  as  the  issue  of  their  mar- 
riage. That  said  surviving  husband  qualified  as  natural  tutor  for 
said  minors  and  caused  an  inventory  to  be  taken  of  the  property  on 
hand,  all  of  which  was  community;  and  he  caused  an  abstract 
thereof  to  be  duly  Inscribed  in  the  book  of  mortgages  to  operate  as  a 
legal  mortgage  thereon  in  favor  of  the  minors.  That  subsequently 
said  father  caused  the  whole  of  the  property  to  be  adjudicated  to 
him,  in  pursuance  of  the  provisions  of  the  Code,  at  the  price  of 
five  thousand  three  hundred  and  one  dollars  and  fifty  cents,  and 
gave  a  special  mortgage  thereon  in  lieu  of  the  legal  mortgage  in 
favor  of  the  minors,  as  above  specified — said  sum  being  the  amount 
of  the  appraisement  in  the  inventory,  and  entitling  each  heir  to  the 
sum  of  two  hundred  and  six  dollars  and  eighty -nine  and  two -thirds 
cents,  after  deducting  the  debts  of  the  community. 

On  the  2d  of  August,  1893,  Frederick  L.  Ney  filed  a  petition 
praying  to  be  appointed  tutor  to  bis  minor  brothers  and  sisters,  on 
the  ground  that  his  father,  aad  their  natural  cator,  had  disappeared 
since  the  28th  of  January,  1882,  and  had  not  been  heard  from  since 
that  date,  and  that  his  whereabouts  was  unknown. 

On  the  10th  of  October,  1898,  Frederick  L.  Ney,  Bertha  Josephine 
Ney,  Henry  Francis  Ney,  Walter  L.  Ney,  majors,  and  John  Paul 
Warren  Ney,  an  emancipated  minor  over  the  age  of  eighteen  years, 
filed  a  petition  before  the  Civil  District  Oourt,  representing  that 
the  succession  of  their  mother  was  opened  and  that  their 
father  bad  qualified  as  natural  tutff\  that  an  inventory  of  the  com- 
munity property  was  taken ;  that  after  paying  all  debts  their  interest 
amounted  to  the  sum  of  two  hundred  and  six  dollars  and  eighty -nine 
and  two- thirds  cents  each,  and  their  rights  therein  adjudicated  to 
their  father,  who  gave  a  special  mortgage  in  their  favor  to  secure 
their  interest  on  property  more  fully  described  in  that  petition — al- 
leging the  disappearance  of  their  father  and  the  death  of  the  under- 
tutor;  showing  that  all  of  the  heirs  were  of  age  with  the  exception 
of  Sidney  Joseph  Ney,  still  a  minor;  averring  that  no  settlement 
was  ever  made  to  them  by  their  father  of  the  share  coming 
to  them  from  their  mother's  succession;  that  no  account  was 
ever  rendered  to  them  since  their  majority,  and  besides, 
that  their  father  owned  other  property  in  this  city  more  fully  de- 
scribed in  that  petition ;  they  allege  also  that  they  are  entitled  to  an 
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account  from  their  father,  who  haying  disappeared  and  not  having 
been  heard  of  for  so  many  years  is  an  absentee,  to  whom  and  for 
whose  proper  and  legal  representation  a  curator  ad  hoc  should  be 
appointed. 

On  the  presentation  of  that  petition,  an  order  was  rendered  by  the 
District  Court  appointing  a  curator  ad  hoc,  ordering  him  after  dae 
proceedings  to  file  an  account,  and  that  (judgment  be  rendered  in 
faTor  of  plaintiffs  and  agatnst  their  father,  F.  L.  Ney,  condemning  him 
to  pay  to  plaintiffs  the  amounts  due  to  them,  ordering  property 
described  and  numbered  in  the  petition  to  be  seized  and  sold  for  cash, 
by  Spear  &  EscofBer,  auctioneers,  and  that  from  the  proceeds  of  sale 
the  amounts  due  the  plaintiffs  be  paid  to  them. 

On  the  6th  of  February,  1896,  a  petition  was  filed  by  the  plaintiffs 
asking  that  a  sale  be  made  of  the  property  in  controversy,  and  upon 
the  24th  of  April,  1896,  a  sale  was  ordered  and  subsequently  made ; 
and  same  having  been  adjudicated  to  the  defendant  in  rule,  he  de- 
clined to  accept  the  title  tendered  him  for  the  following  reasons,  viz. : 

1.  Because  the  minor,  Sidney  J.  Ney,  was  not  represented  in  these 
proceedings  by  a  duly  qualified  tutor;  and,  that  if  said  tutor  had  le- 
gally qualified,  that  the  interest  of  Frederick  L.  Ney,  his  father  and 
tutor,  in  said  property  was  encumbered  with  a  legal  mortgage  in 
faTor  of  said  minor. 

2.  Because  there  is  no  judgment  against  said  absentee  which  could 
justify  the  sale  of  his  property ;  and  that,  even  admitting  there  was 
such  a  judgment,  his  property  only  could  have  been  sold  in  execu- 
tion thereof  by  means  of  the  writ  of  fieri  facias. 

It  is  admitted  on  behalf  of  the  heirs  that,  in  the  proceedings 
above  referred  to,  they  appeared  as  co- mortgagees  against  Frederick 
L.  Ney,  tutor,  as  an  absentee,  for  an  account  and  final  settlement  by 
means  of  a  curator  ad  hoc,  the  minor  being  brought  into  court 
through  citation  to  his  under- tutor. 

But,  while  proceeding  as  mortgage  creditors,  they  mentioned  the 
property  as  being  of  a  sort  that  is  not  susceptible  of  division  in 
kind,  and  prayed  for  the  convocation  of  a  family  meeting  to  deter- 
mine that  question  as  preliminary  to  a  partition  thereof  by  licitation. 

Their  petition  is  concluded  by  a  prayer  that  '*  after  due  proceed- 
ings had,  petitioners  have  judgment  in  their  favor,  ordering  the  sale 
of  the  above  property  to  pay  them  the  amount  due  and  owing  to 
them  from  the  succession  of  their  deceased  mother,"  and  in  due 
course  of  proceedings  the  following  judgment  was  rendered,  to- wit: 
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'<  It  is  ordered,  adjadged  and  decreed  that  there  be  judgment  in 
favor  of  plaintiffs,  *  *  *  recognizing  them  as  creditors  of  the 
succession  of  their  mother,  Mrs.  Louise  Aron,  each  in  the  sum  of 
two  hundred  and  six  dollars  and  eighty-nine  cents,  *  *  *  or- 
dering the  sale  of  said  property  to  pay  the  amount  due  and  coming 
to  them  as  heirs  of  this  succession.'' 

In  the  course  of  the  written  opinion  of  our  learned  brother  of  the 
district  bench,  he  says : 

<'  Revised  Civil  Code,  Art.  383,  is  the  basis  of  this  proceeding  and 
has  been  followed.  The  family  meeting  advised  the  sale,  and  there 
is  ample  from  the  price  bid  by  defendant  for  the  property  to  pay  the 
minor,  as  well  as  the  majors,  and  by  the  express  terms  of  that  arti- 
cle the  legal  effect  is  to  relieve  the  said  minor's  mortgage  from  the 
property  sold,  and  pass  the  title  free  of  incumbrance  to  the  defend- 
ant as  purchaser. 

*  *  •  *  «  *  **• 

'^The  mother's  succession  was  not  in  the  case — had-  been  closed 
to  all  intents  and  purposes,  the  tutorship  remaining;  and,  while  it 
was  true  that  petitioner's  ri8:ht8  arose  out  of  said  succession,  yet  the 
proceeding  was  taken  against  the  absent  tutor  and  the  mortgaged 
property.     *     *     ♦ 

<<The  action  is  manifestly  under  said  article,  and  as  all  necessary 
formalities  were  had,  for  the  minor  as  well  as  the  majors;  and  as  the 
said  absent  tutor  was  represented,  and  the  amount  as  fixed  in  his 
account  before  his  disappearance  was  found  still  to  be  due,  all  re- 
quirements of  substance  were  amply  met,  etc. 

'<  I  think  the  action  of  the  petitioner  was  definite  and  based  on  the 
law,  and  that  the  judgment  was  sufficient  to  base  the  sale  of  the 
property  upon.  See  Succession  of  Oorrigan,  42  An.  65;  see  City  vs. 
Seixas,  35  An.  41. 

**I  do  not  see  that  the  law  requires  a  writ  of  ft,  fa,  under  the  spe- 
cial proceedings  provided  for  in  R.  O.  0.  333.  The  order  of  court, 
duly  certified  to  the  sheriff,  was,  I  think,  a  sufficient  warrant — a  writ 
for  the  sale — and  that  a  good  sale  has  been  effected,  and,  for  this 
technical  objection,  ought  not  to  be  defeated." 

The  foregoing  reasons  are  sound,  and  the  proceedings  in  exact 
conformity  with  the  provisions  of  the  Revised  Civil  Code,  Art.  333, 
and  the  title  to  the  purchaser  is  good  and  valid  with  respect  to  the 
major  heirs  at  least. 
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And  with  respect  to  the  mortgage  of  the  minors  the  jndge  a  quo 
fnrther  says : 

^'  As  ahove  shown,  in  the  proceedings  herein  taken  the  family 
meetinn:  and  nnder-tntor  acted  and  advised  for  the  minor.  Under 
the  terms  of  R.  O.  C.  888  this  is  the  direction  of  the  law.  I  think 
that  what  has  been  benc^flcially  done  after  much  cost  and  troable, 
and  delay,  ought  not  to  be  undone ;  and  by  applying  the  rale  (an- 
nounced in)  Koebl  vs.  Solari,  47  An.  890,  I  think  that  the  rights  of 
the  minor  can  be  preserved,  and  that  the  purchaser  can  obtain  an 
miincambered  title.  If  he  pays  the  entire  purchase  price  into  the 
registry  of  the  court  the  rights  of  the  minor  will  be  fixed  and  the 
funds  due  him  held  subject  to  the  court's  order  until  such  time  as  the 
tutor  may  give  l>ond  and  secure  the  rights  of  said  minor." 

We  think  the  judge  properly  appreciated  and  applied  the  legal 
principles  announced  in  Koehl  vs.  Solari,  and  we  affirm  their  cor- 
rectness. 

Entertaining  these  views,  we  regard  the  title  tendered  as  legal  and 
valid,  and  that  upon  due  compliance  with  the  opinion  and  decree  of 
the  court  a  qua  the  minor's  legal  mortgage  will  be  effectually  re- 
moved from  the  property. 

Judgment  affirmed. 


No.  11,927. 

J.  &  M.  SOHWABACHBB  VS.  FBANCIB  LEIBROOK. 

Where  several  parties  bave  obtained  and  recorded  Jadgments  against  a  common 
debtor,  who  prior  to  the  obtaining  of  the  judgments  made  a  simulated  sale  of 
his  property,  on  the  return  of  the  property  to  the  debtor  the  judicial  mortgages 
will  rank  according  to  the  date  of  their  recordation. 

Where  the  debtor  puts  a  special  mortgage  on  the  property  before  transferring  It, 
which  was  null,  and  this  mortgage  and  the  note  evidencing  the  pretended  debt 
Is  purchased  for  an  insignificant  amount  from  the  holder  by  one  of  the  credi- 
tors pursuing  the  property,  he  can  not  assert  the  rights  of  an  Innocent  holder 
against  the  other  creditor  who  Is  also  pursuing  the  property  and  who  has 
attacked  the  mortgage. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ifonroe,  J. 


W,  8,  Benedict  for  Plaintiffs,  Appellants. 
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Denegre,  Blair  &  Denegre  for  American  NatioDal  Bank,  Defend- 
ant in  Rule,  Appellee. 


Argued  and  submitted  April  6,  1896. 
Opinion  handed  down  April  20,  1896 


The  opinion  of  the  court  was  delivered  by 

McEnbry,  J.  On  November  3,  1893,  the  plaintiff  obtained  a  judg- 
ment against  the  defendant  for  twenty -five  hundred  dollars,  with 
eight  per  cent,  interest  from  the  26th  December,  1893.  This  judg- 
ment was  recorded  4th  November,  1893. 

The  American  National  Bank  obtained  judgment  against  the  de- 
fendant October  27,  1893,  for  the  sum  of  three  thousand  dollars,  with 
eight  per  cent,  interest  from  2dth  September,  1893.  This  judgment 
was  recorded  31st  October,  1893. 

The  last  judgment  has  priority  over  the  first,  and  ranks  it  as  a  ju- 
dicial mortgage. 

Both  of  these  judgment  creditors,  about  the  same  time  and  in  the 
same  court,  instituted  suits  to  have  restored  to  its  possession  certain 
property  which  had  been  transferred  by  the  defendant,  Lelbrook. 
Both  obtained  judgments  as  prayed  for. 

On  the  23d  January,  1895,  the  judgment  creditors,  J.  &  M.  Schwa- 
bacher,  issued  an  execution  on  their  judgment,  seized  and  sold  the 
property  recovered  from  the  defendant  in  the  revocatory  action. 
The  net  proceeds  were  two  thousand  one  hundred  and  ninety-three 
dollars  and  fifty -two  cents. 

J.  &  M.  Schwabacher  obtained  a  rule  to  cancel  certain  mortgages  on 
the  property,  among  the  number  that  of  the  bank. 

The  defendant,  Lelbrook,  had  executed  a  special  mortgage  for  one 
thousand  five  hundred  dollars  on  the  property  in  favor  of  one  Lar- 
kin.  In  the  bank's  suit  to  set  aside  the  fraudulent  conveyances,  in 
which  the  mortgage  note  was  assumed  by  the  vendee,  this  special 
mortgage  was  attacked.  The  special  mortgage  and  the  note  were 
declared  null  and  void.  It  was  in  the  hands  of  a  third  party,  and  J. 
&  M.  Schwabacher  purchased  the  same  for  two  hundred  and  twenty- 
five  dollars.  They  had  full  knowledge  of  the  bank's  suit.  The  note 
was  overdue. 

The  questions  presented  are,  which  judgment  creditor  is  to  be  paid 
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in  preference  oat  of  the  proceeds  of  the  sale  of  the  property  re- 
turned to  the  debtor,  and  whether  J.  &  M.  Schwabacher  are  entitled 
to  be  paid  the  fnll  face  valne  of  the  note. 

If  the  contention  were  among  the  ordinary  creditors  seeking  the 
return  of  property  to  the  common  debtor,  the  rule  applied  in  Bank 
TS.  Cotton  Press  Company  et  aL,  39  An.  834,  would  have  full  force 
and  effect.  All  creditors  have  a  right  to  intervene  in  the  first 
revocatory  action,  and  in  separate  suits  to  pursue  the  same  debtor, 
and  to  share  ratably  in  the  proceeds  of  the  property,  provided  they 
assert  their  rights  with  apparent  and  reasonable  diligence. 

When  the  property  is  returned  to  the  debtor  it  is  as  though  he  had 
never  parted  with  it,  and  all  who  have  liens  or  mortgages  on  it  still 
retain  them. 

Article  1977,  C.  C,  says  'Hhe  judgment  in  this  action,  if  main- 
tained, shall  be  that  the  contract  be  avoided  as  to  its  effects  on  the 
complaining  creditors,  and  that  all  the  property  or  money  taken  from 
the  original  debtor's  estate,  by  virtue  thereof,  or  the  valne  of  such 
property  to  the  amount  of  the  debt,  be  applied  to  the  payment  of  the 
plaintiff."  It  is  evident,  where  there  are  several  plaintiffs,  the  pay- 
ment must  be  made  according  to  the  rank  of  their  claims. 

The  action  of  the  plaintiffs  against  the  defendants  who  held  the 
property  was  en  simulation.  The  defoDdants  never  had  any  title  to 
the  property.  The  vendor  had  never  parted  with  the  property.  It 
was  still  his,  and  the  simulated  vendee  held  it  only  for  the  vendor. 
Judgments  obtained  against  the  vendor  necesdarily  cover  the  prop- 
erty in  the  hands  of  the  simulated  vendee,  and  the  first  in  recorda- 
tion has  a  preference,  unless  the  simulated  and  fraudulent  vendee 
has  encumbered  it. 

During  the  pendency  of  the  suits  against  the  vendees  of  Leibrook 
they  retroceeded  the  property  to  him.  It  is  alleged  as  the  reason 
therefor  the  pendency  of  said  suits  and  the  consideration  of  the 
transfers  was  the  payment  to  them  of  the  amount  they  had  paid  to 
Leibrook,  and  placing  them  in  the  position  they  were  before  the 
sale.  When  the  property  had  been  returned  to  Leibrook,  J.  &  M. 
Scbwabacher  made  their  seizure.  It  is  evident  the  judicial  mort- 
gages against  Leibrook  affected  the  property  in  the  order  in  which 
they  were  registered  or  recorded. 

Whatever  value  the  note  had  in  the  hands  of  a  third  innocent 
holder,  the  firm  of  J.  &  M.  Schwabacher,  who  obtained  it  with  full 


824  SUPREME  COURT  OF  LOUISIANA. 

Macerat  vs.  His  Wife. 


knowledge  of  its  nallity,  can  not  assert  the  privilege  of  an  innocent 
holder  who  was  with  them  pnnming  a  common  debtor  to  have  hia 
property  restored  to  him,  and  a  mortgage  affecting  the  same,  and 
the  note,  accompanying  it,  declared  a  nullity.  With  equal  propriety 
he  might  Itave  purchased  the  property  sought  to  be  restored  to  the 
debtor's  estate. 
Judgment  affirmed. 


No.   12.060. 
Antoinb  Mazbrat  vs.  ViBomiA  GoDBFBOT,  His  Wife. 

A  judgment  of  separation  a  fnennt  et  ftioro  does  not  warrant  a  juderment  of  divorce 
a  vihcuio,  on  the  petition  of  the  one  against  whom  it  was  obtained,  If  the 
spoose  in  whose  favor  the  Judgment  of  separation  from  bed  and  board  was 
pronounced  pleads  in  defence  of  the  salt  willingness  to  become  reconciled. 

APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
Rightor,  J. 

J.  D.  Kieman  for  Plaintiff,  Appellant,  cited  Johnston  vs.  John- 
ston, 82  An.  1189;    Glandi  vs.  Peat,  48  An.  161. 


Harold  W,  Newman  for  Defendant,  Appellee. 


Submitted  on  briefs  April  6, 1896. 
Opinion  handed  down  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

BBBAtFX,  J.  About  nine  years  ago  the  defendant  obtained  a  judg- 
ment of  separation  a  mensa  et  tJioro  from  the  plaintiff,  her  husband. 

The  custody  of  the  children,  issue  of  their  marriage,  was  given  to 
the  wife,  in  the  decree  of  separation. 

In  the  year  1895,  the  plaintiff,  averring  that  his  wife  obtained  the 
judgment  of  separation,  instituted  this  suit  for  a  divorce  a  innculo. 

In  addition  to  this  judgment  he  assigns  a  number  of  causes  of  com- 
plaint, such  as,  that  he  has  made  every  reasonable  endeavor  since 
the  decree  of  separation  to  become  reconciled  to  his  wife ;  that  he 
has  contributed  to  thjd  support  of  their  children ;  that  his  wife  has 
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eoQRht  and  still  seeks  to  alienate  from  him  the  affection  of  their 
children. 

Not  one  of  the  causes  assigned  in  his  petition  can  be  deemed  suffi- 
cient for  a  divorce. 

The  defendant  admits  that  she  was  married  to  plaintiff  and  that  she 
obtained  from  him  a  separation  from  bed  and  board. 

She  denies  that  she  refused  to  become  reconciled  to  the  plaintiff. 
She  says,  on  the  contrary,  she  desires  to  become  reconciled ;  that  the 
plaintiff  refuses  to  support  their  children. 

She  prays  that  plaintiff's  demand  be  rejected,  and  that  he  be  con- 
demned to  support  and  educate  their  children.  The  District  Court 
acted  upon  an  exception  of  no  caase  of  action  and  dismissed  plain- 
tiff's demand. 

From  the  judgment  the  plaintiff  prosecutes  this  appeal. 

The  appellee  prays  that  the  judgment  be  affirmed* 

The  causes  of  divorce  a  vinculo  are  recognized  by  statute.  The 
causes  in  this  case  would  be  enlarged  if  we  were  to  determine  that 
the  defendant  is  entitled  to  a  divorce.  Instead  of  adopting  an  inter- 
pretation admitting  other  causes  for  divorce,  we  think  it  proper  to 
adhere  closely  to  the  terms  of  the  law. 

The  causes  for  divorce  are  properly  subject  to  strict  interpreta- 
tion. The  indissolability  ot  the  marriage  is  the  rule ;  it  is  (or  should 
be)  regrettingly,  that  the  legislator  admits  exception  to  the  rule.  In 
support  of  these  statements  we  refer  to  a  few  prominent  events. 

The  Master,  himself,  taught  that  man  should  not  sever  ties  that 
have  received  the  divine  sanction ;  that  the  will  of  the  Creator  was 
manifested  by  the  institution  of  marriage.  He  admonishes  the  hus- 
band not  to  cast  out  the  wife  of  his  youth  with  whom  he  has  long 
abided,  now  that  she  is  old,  and  concluding,  the  solemn  and  impos- 
ing lesson,  which  should  command  the  consideration  of  all  men,  en- 
joins: 

Quod  Devs  Conjunxity  Homo  Non  Separet. 

The  doctrine  of  the  sacramental  nature  of  marriage  received 
general  recognition  and  was  the  accepted  doctrine  at  the  beginning 
of  the  reformation  of  the  fifteenth  century.  No  offence  of  either  of 
the  spouses  was  a  cause  for  entirely  dissolving  the  marriage  cove- 
nant. It  was  confirmed  by  the  Oouncil  of  Trent.  The  reformers  at  the 
time  also  planted  themselves  upon  the  gospel,  but  under  a  different 
interpretation  agreed  that  divorces  should  be  permitted  for  grave 
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causes.  The  Oivil  Code  of  France  allowed  diyorces  for  enumerated 
causes.  These  provisions,  permitting  diyorces,  were  repealed  dur- 
ing the  religious  reactionary  movements  of  1816.  The  law  adopted 
that  year  expunged  divorce  from  the  Civil  Code  and  reenacted  the 
law  which  permitted  separation  from  bed  and  board  only,  and  dur- 
ing many  years  there  were  no  divorces  a  vinculo  matrimonii  in 
France. 

There  is  a  law  permitting  divorces  at  this  time. 

In  England  from  an  early  period  there  was  no  divorce  a  vinculo 
sanctioned  for  causes  subsequent;  only  a  separation  from  bed  and 
board  was  allowed  which  did  not  authorize  either  of  the  spouses  to 
marry  again. 

This  practice  came  from  the  common  law,  which  held  marriage  a 
sacrament  and  that  it  could  not  be  dissolved  for  any  cause. 

By  statute  of  years  comparatively  recent,  divorces  are  now  allow- 
ed in  England  for  the  gravest  causes,  especially  enumerated.  They 
are  not  left  to  be  determined  by  inference  or  interpretation. 

In  the  other  States  of  our  Union,  jurisdiction  is  conferred  upon  the 
courts  with  the  causes  named  in  the  statutes. 

In  a  few  jurisdictions  the  causes  are  as  numerous  as  Thebes  had 
gates,  and  they  are  moreover  enlarged  by  the  liberal  interpretation 
of  the  courts.  The  disorder  and  distress  it  has  occasioned  in  certain 
cases  in  families  are  persuasive  arguments  against  latitudinarian  in- 
terpretation. 

In  Louisiana,  under  Codes  of  1808  and  1825,  separation  from  bed 
and  board  did  not  dissolve  the  bond  of  matrimony,  and  the  separated 
husband  and  wife  were  not  permitted  to  marry  again. 

Divorce  is  permitted  since,  for  stated  causes.  The  courts  have 
not  sought  to  enlarge  them  by  interpretation,  as  will  be  seen  by  ref- 
erence to  the  case  of  Johnston  vs.  Johnston,  32  An.  1139. 

The  historic  features  to  which  we  have  briefly  alluded  teach  the 
necessity  of  conservative  interpretation. 

Although  the  interpretation  of  the  doctrine  to  which  we  have  re- 
ferred has  not  always  been  uniform,  all  moral  theology  teaches,  with- 
out discussion,  that  the  bonds  of  marriage  ought  not  lightly  to  be 
dissolved. 

The  conclusion  reached  by  us  also  finds  support  in  the  fact  that 
each,  the  plaintiff  and  the  defendant,  alleges  an  attempt  at  recon- 
ciliation. 
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The  defendant's  o£fer  to  become  reconciled  concludep  the  plahitiff. 

Upon  that  point  we  translate  from  the  commentaries  of  Mr.  Lan- 
rent :  Should  the  spouse  who  has  obtained  a  separation  from  bed 
and  board,  after  having  selected  the  remedy  in  conformity  with  his 
wishes,  and  possibly  of  his  creed,  be  permitted  to  maintain  that  con- 
dition withoat  any  possibility  on  the  part  of  the  defendant  of  ob- 
taining a  divorce  on  this  judgment  after  the  time  has  elapsed?  His 
views,  in  answer  to  the  question  which  he  propounds  are  favorable 
to  a  defendant's  position  in  such  a  case  and  would  support  plaintiff's 
contention  here  (defendant  in  the  judgment  of  separation  a  vinculo) 
were  it  not  that  he  adds :  The  one  who  has  obtained  the  separation 
from  bed  and  board  has  no  cause  of  complaint  if  he  be  condemned 
in  proceedings  for  divorce,  for  he  is  not  constrained,  as  it  depends 
upon  the  plaintiff  in  suit  for  separation  from  bed  and  board  to  rein- 
state the  marital  relations,  and  it  is  only  on  the  refusal  of  such  a 
plaintiff  that  divorce  is  pronounced.     Vol.  3,  Sec.  108. 

Here  the  defendant  who  was  the  plaintiff,  as  we  have  stated,  in 
the  suit  for  separation  from  bed  and  board,  not  only  has  not  refused 
reconciliation,  but  especially  avers  her  willingness  to  become  recon- 
ciled. This  offer  precludes  the  husband  from  obtaining  a  judgment 
of  divorce  on  the  ground  alleged,  that  no  reconciliation  had  taken 
place. 

It  is  evident  that  plaintiff  can  not  recover  a  judgment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed. 


No.  12,147. 

State  of  Louisiana  ex  rel.  Supervisors  op  Election  of  Plaque^ 
MINES  Parish  vs.  A.  E.  Livaudais,  Judge,  James  Wilkinson 
Respondent. 

While  the  courts  can  have  no  right  to  pronounce  an  abstract  opinion  upon 
questiODS  entirely  political,  to  compel  officers  to  perform  specific  duties  im- 
poeed  upon  them  by  law,  whether  relating  to  elections  or  to  any  other  duty  de- 
TolYing  upon  them,  writ  of  mandamus  issues  to  compel  a  proper  execution  of  a 
purely  ministerial  duty. 


0 


N  APPLICATION  for  Writs  of  Prohibition  and  Certiorari, 


48      827 
120      626 


E.  Howard  McCkileby  for  Relators. 
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State  ex  rel.  Supervisors  of  Election  vs.  Judge. 
Jame$  Wilkinaon^  for  Respondents. 

Submitted  on  briefs  April  15,  1896. 
Opinion  handed  down  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

BBEAtFX,  J.  The  relators  complain  of  a  judgment  rendered  (at 
the  instance  of  one  of  the  candidates  for  a  judicial  position)  by  the 
respondent  judge,  and  pray  that  the  writs  of  certiorari  and  prohibi- 
tion they  invoke  be  made  absolute. 

The  judgment  complained  of  made  the  writ  of  mandamus  per- 
emptory. 

It  is  true  that  mere  abstract  political  questions  are  not  within  the 
jurisdiction  of  the  courts.  That  the  litigant  has  not  the  power 
before  the  court  of  using  or  directing  the  force  residing  in  the  body 
politic  in  order  that  he  may  stand  in  judgment. 

Thus,  in  State  of  Georgia  vs.  Stanton,  6  Wallace,  50,  78,  the 
Supreme  Oourt  of  the  United  States  held  that  it  would  not  restrain 
the  defendants,  who  -represented  the  executive  department  of  the 
government,  from  carrying  into  execution  certain  acts  of  Oongress, 
as  the  questions  presented  were  entirely  political,  and  the  plaintiffs 
had  no  personal  right  or  interest  in  arresting  the  governmental 
action  proposed. 

In  several  other  cases  cited  by  relator  here  the  courts  have  de- 
clined to  assume  jurisdiction  of  questions  entirely  political  in  their 
character.    These  cases  do  not  apply  to  the  case  under  discussion. 

The  case  here  presented  is  one  in  which,  it  is  alleged,  a  private 
right  is  involved,  and  the  testimony,  in  some  respects  at  least,  goes 
far  toward  sustaining  the  allegation. 

With  the  merits  of  the  controversy  we  are  not  concerned  in  these 
proceedings.  It  suffices  for  the  maintenance  of  that  writ  that  the 
court  has  jurisdiction  and  the  proceedings  are  in  due  form.  ^ 

As  relates  to  jurisdiction,  although  it  has  been  held  by  this  court 
that  in  the  absence  of  special  statutory  authorization  courts  are 
without  jurisdiction  to  entertain  contested  election  cases,  the  rule 
has  never  been  extended  so  as  to  entirely  exempt  officers  from  all 
judicial  control  and  relieve  them  from  all  responsibility  however 
much  they  may  violate  the  statutes  adopted  for  holding  elections. 
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Violations  of  the  statutes  may  precede  the  elections  requiring  ju- 
dicial action  for  their  redress. 

The  question  is  not  one  of  first  impression  in  this  court. 

This  court  said  in  State  ex  rel.  Patton,  Register,  ys.  Judge,  40  An. 
393-898,  in  passing  upon  the  question  of  judicial  cognizance  of  cases 
touching  the  conduct  of  elections:  *<  No  authority  is  or  can  be  cited 
exempting  public  officers  charged  by  law  with  specific  ministerial 
duties  in  election  matters  from  the  same  judicial  control  which  is 
exercised  over  all  other  officers  of  the  State  with  reference  to  similar 
duties." 

The  question  at  this  time  is  more  peculiarly  one  of  prematurity 
than  jurisdiction. 

In  a  contested  election  the  questions  liereinyolved  would  be  in  the 
court's  jurisdiction  if  they  are  questions  of  violations  of  the  statute 
and  the  violations  prejudiced  the  rights  of  the  complainant. 

Ic  follows  as  a  conclusion  that  there  are  some  violations  of  the 
statutes  which  may  be  inquired  into  and  passed  upon,  even  prior  to 
the  election,  when  needful  to  protect  rights  actually  infringed  or  in- 
contestibly  about  to  be  infringed.  As  far  as  the  right  of  the  com- 
plainant is  personal,  the  court  has  jurisdiction. 

In  regard  to  the  value  of  the  right  involved,  it  embraces  not  only 
the  right  to  hold  office,  if  elected,  but  the  right  of  franchise ;  the 
right  to  cast  one's  vote  in  the  manner  and  under  the  security  in- 
tended by  the  statute.  A  great  English  judge  has  said :  '<A  right  that 
a  man  has  to  vote  at  the  election  of  a  member  of  parliament  to  rep- 
resent him,  and  there  to  concur  in  the  making  of  laws  which  are  to 
protect  him  in  his  liberty  and  property,  is  of  the  highest  importance." 
The  right  is  not  always  appreciated  and  exercised  with  that  im- 
portance in  view.  This  does  not  detract  from  its  value  and  impor- 
tance. 

It  is  is  ordered  and  decreed  that  the  preliminary  order  be  dis- 
solved and  the  writ  refused  at  relator's  costs. 

Dissenting  Opinions. 

Watkins,  J.  Upon  mature  deliberation  I  am  satisfied  that 
the  controversy  in  the  respondent's  court  of  which  relators  com- 
plain were  and  are  purely  political,  and  of  which  he  had  no  juris- 
diction, and  our  writ  of  prohibition  ought  therefore  to  be  made  per- 
petual.    State  ex  rel.  Woodruff  vs.  President,  etc.,  41  An.  846;  State 
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T8.  Judge,  18  An.  89;  State  ex  rel.  Bonner  vs.  Lynch,  25  An.  267; 
State  ex  rel.  Moncnrevs.  Dabuclet,  28  An.  698;  R.  S.,  Sees.  1417  to 
1486,  as  amended  by  Act  106  of  1892. 

The  duties  of  police  jurors  with  regard  to  the  selection  and  estab- 
lishment of  polling  places  and  the  like  are  vested  by  the  election 
law  in  the  discretion  of  those  bodies  as  political  functionaries. 

Sections  9  and  10  of  Act  181  of  1894 ;  State  ex  rel.  Blackman  ys. 
Strong,  Secretary  of  State,  82  An.  178. 

McEnbby,  J.  The  plaintiff  is  a  candidate  for  a  political  office. 
To  confer  jurisdiction  upon  the  lower  court  he  made  a  jurisdictional 
averment  as  to  the  value  of  the  office.  He  asserts  no  title  to 
the  office.  He  is  only  offering  himself  for  the  office.  His  title  to 
the  same  will  depend  upon  the  result  of  the  election.  When  this  is 
promulgated,  if  he  has  cause  to  complain,  it  will  be  time  for  him  ta 
urge  his  claim  to  the  office  if  he  finds  reasons  therefor.  No  right  of 
plaintiff  is  alleged  to  be  infringed.  I  find  nothing  upon  which 
to  predicate  an  averment  to  give  jurisdiction.  A  possible  con- 
tingency, which  may  or  may  not  happen,  gives  him  no  such  right  to 
the  office  that  he  can  make  a  jurisdictional  averment  as  to  its  value. 

I  think  it  is  erroneous  to  say  that  the  right  that  each  citizen  has 
to  see  that  the  election  is  properly  conducted  is  of  a  value  inappre  - 
ciable  in  money,  and  by  inference  it  exceeds  the  lower  limit  of 
the  jurisdiction  of  the  court  below.  Jurisdiction  is  given  by  the 
law.     2  Barb.  828;  8  Texas,  157. 

The  jurisdiction  of  the  District  Court  is  fixed  by  law.  After 
the  jurisdiction  of  the  court  has  been  fixed  by  law,  the  judge 
is  without  authority  to  assume  that  a  right  to  which  no  value  can  be 
fixed  has  an  imaginary  one. 

The  conduct  of  the  election  is  by  law  devolved  upon  the  executive 
officers.  The  courts  can  not  interfere  in  the  manner  in  which 
the  election  is  to  be  conducted  without  trenching  upon  the  duties  of  ), 

the  political  department  of  the  government,  which  is  forbidden  by  , 

the  Oonstitution. 

The  interpretation  of  the  election  law  in  the  manner  of  conduct- 
ing the  election  devolves  exclusively  upon  the  political  department 
of  the  government.  In  a  proper  case  brought  before  it,  the  courts 
may  put  the  election  machinery  in  motion;  that  is,  compel  the  elec- 
tion officers  to  perform  a  duty  imposed  upon  them  by  law,  but  they 


^ 
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can  not  restrain  the  election  officers  from  the  performance  of  a 
duty  as  they  constrae  it.  If  the  duties  imposed  upon  the  election 
ofScerB  are  employed  to  perpetrate  a  fraud  in  a  contest  for  office, 
these  facts  become  matters  of  proper  inquiry  in  determining  whether 
the  complainant  was  elected  to  the  office  by  virtue  of  the  election. 
In  my  opinion  there  was  an  usurpation  of  jurisdiction  by  the  Dis- 
trict Court,  and  the  writ  of  prohibition  should  be  made  perpetual. 


48  881 
No.  11,862.  Ill  »• 

BoiKBNB  VS.  New  Orlbans  &  Oarbollton  R.  R.  Co. 

Ordinarily,  passengers  on  street  oars  are  expected  to  alight  with  some   baste. 

When,  boweTer,  a  person  Is  infirm,  or  clumsy,  or  incumbered  with  packages  or 
other  hindrances,  more  prudence  is  required  than  ordinarily. 

The  questions  were  whether  the  passenger  was  on  the  steps  alighting  from  tlxe 
car  and  thrown  to  the  ground  by  too  hastily  putting  the  car  In  motion,  or 
whether  toe  passenger  was, '.after  having  alighted,  rushing  back  to  get  a 
forgotten  basket.  In  the  former  she  has  right  to  damages;  In  the  latter  case, 
she  would  not  have. 

The  testimony  is  conflicting.  The  jury  and  the  District  Judge,  who  saw  and 
beard  the  witnesses,  decided  that  the  weight  of  the  testimony  was  with  plain- 
tiff, and  that  the  passenger  was  alighting  from  the  car  at  the  time  of  the  acci  - 
dent.    The  court  finds  no  reason  to  disturb  the  verdict. 

The  damages  fixed  are  not  too  large,  and  therefore  the  court  will  not  reduce  the 
amount. 

APPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleans. 
King,  J. 

Samuel  Jamiwm  and  Qurley  dr  Mellen  for  Appellee. 


John  M,  Bonner  and  Henry  P,  Dart  for  Appellant. 


Arfi:ued  and  submitted  February  25,  1896. 
Opinion  handed  down  March  9,  1896. 
Rehearing  refused  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

BRBAUXy  J.  This  was  an  action  to  recover  damages  (or  injuries 
alleged  to  have  been  sustained  through  defendant's  negligence. 
Plaintiff  avers:  That,  on  the  morning  of  Jane  5,  1895,  she  boarded 
car  No.  84,  belonging  to  defendant  company,  paid  her  fare,  and,  be- 
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fore  the  arriyal  of  the  car  at  the  comer  of  St.  Charles  avenue  and 
Delachaise  street,  notified  the  conductor  that  she  wished  to  get  oat 
at  the  comer.  That  the  car  was  stopped,  and  she  was  in  the  act  of 
getting  off.  That  she  had  two  baskets,  one  small  and  the  other  large. 
That  she  placed  the  small  basket  in  a  convenient  position  on  the 
platform,  took  the  large  basket  on  her  left  arm,  took  hold  of  the  rail 
of  the  car  with  her  right  hand  and  stepped  backward,  but  before  she 
was  off  the  car,  endeavoring  to  place  one  foot  on  the  ground,  the  car 
was  put  in  motion.  She  was  thrown  off,  and  her  right  hand  injured. 
The  defendant  filed  an  exception,  averring  that  plaintiff  entered  into 
a  compromise,  wherein  she  acknowledged  that  the  sum  paid  to  her 
was  in  full  payment  of  all  claims.  The  receipt  referred  to  states,  as 
the  declaration  of  the  plaintiff,  that  the  accident  was  due  to  her 
carelessness  entirely,  not  being  accustomed  to  the  city  cars,  and  that 
the  defendant  was  not  at  fault.    The  following  is  a  copy : 

'<Nbw  Orleans,  July  14,  1894. 
'^  Received,  New  Orleans,  July  14,  1894,  from  the  New  Orleans  & 
CarroUton  Railroad  Company  a  donation  of  ten  dollars  in  full  pay- 
ment of  all  claims  I  have  or  may  have  against  the  said  New  Orleans 
&  CarroUton  Railroad  Company  for  an  accident  which  happened  to 
me  on  Delachaise  and  St.  Charles  avenue.  It  was  no  fault  of  the 
company  or  its  agents,  and  was  due  to  my  carelessness  entirely,  not 
being  accustomed  to  the  city  cars.    This  shall  be  my  receipt  in  full. 

her 

<<  MmBRVA     X     BOIKBNS. 

mark, 
his 
«*  Mark   X   Thornton, 
mark. 
**  Witnesses:  "  D.  C.  Daunoy, 

"J.  P.  Glynn." 

This  exception  was  referred  to  the  merits,  and  was,  in  effect  over- 
ruled by  the  verdict  and  judgment.  The  defendant  anwered,  re- 
serving the  benefit  of  the  exception,  pleading  the  general  denial, 
and  specially  averring  that  the  compromise  should  have  been  attack- 
ed in  a  separate  action,  and  not  referred  to  the  merits.  Prior  to  the 
filing  of  the  answer,  plaintiff  filed,  with  leave  of  the  court,  a  sup- 
plemental and  amended  petition,  setting  forth  that,  at  the  time  she 
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filed  her  original  petition,  she  did  not  know  of  the  existence  of  the 
alleged  compromise,  for  the  reason  that  it  was  procured  by  fraud  and 
misrepresentation  of  the  defendant  and  its  employees,  who  thereby 
imposed  upon  her  ignorance.  The  plaintiff  admits  that  she  signed 
the  receipt  and  received  ten  dollars,  but  affirms  that  it  sets  forth  a 
Tery  different  contract  from  the  one  the  defendant  says  it  is.  The 
agents  of  the  defendant,  who  were  present  at  the  time  the  re- 
ceipt was  signed,  testify  that  everything  was  explained  to  her  be- 
fore she  signed.  Bat  this  receipt  was  pleaded,  by  way  of  exception, 
against  plaintiff,  as  an  admission  of  fault  and  carelessness,  and  as  aa 
estoppel  of  further  claim. 

If  the  facts  attending  the  fall  and  consequent  injury  are  as  alleged, 
the  plaintiff,  an  ignorant  old  woman,  is  not  concluded  by  this  receipt. 
She  was,  at  the  time,  in  a  suffering  condition  from  the  effects  of  the 
accident,  and  was  presumably  inclined  to  accept  small  amounts,  be- 
lieving: that  they  would  enable  her  to  obtain  relief .  We  can  not  attach 
conclasive  importance,  under  the  circumstances,  to  the  mark  afiSxed 
to  the  receipt  by  this  ignorant  old  woman.  It  was  a  donation,  or  at 
any  rate,  the  word  <*  donation"  is  written  in  the  instrument  signed. 
In  thi4  instrument  she  declares  that  she  was  not  accustomed  to  the 
city  cars,  while,  in  reality,  there  were  employees  present  who  were 
aware  of  the  contrary;  that  she  was  a  frequent  passenger,  ^'  a  patron 
of  the  road  since  many  years."  Such  a  receipt,  signed  by  any  one 
of  ordinary  intelligence,  would  be  binding  and  conclusive.  It  does 
not  seem,  as  against  this  plaintiff,  for  reasons  already  stated,  to  be 
entitled  to  the  weight  that  it  would  otherwise  have.  If  the  money 
was  received  under  the  impression  that  it  was  a  gratuity,  although,  in 
paying  it,  it  was  the  intention  of  the  defendant  to  get  the  signature 
of  the  plaintiff,  under  the  circumstances  here  the  defendant  can  not 
obtain  any  advantage. 

Before  taking  up  and  discussing  the  law  points  involved,  we  made 
a  brief  summary  of  the  testimony,  viz. :  The  plaintiff,  as  a  witness, 
said :  That  the  car  was  stopped  and  that  she  attempted  to  alight. 
She  had  two  baskets,  one  large  and  the  other  small.  She  took  up 
the  first  on  her  right  arm,  having  previously  placed  the  small  basket 
in  a  convenient  position  on  the  platform,  and  stepped  backward  to 
get  off.  She  took  the  rail  of  the  car  with  her  right  hand.  Her  left 
foot  was  on  the  ground,  and  the  other  foot  on  the  step  of  the  car, 
when  the  car  moved  off,  without  giving  her  sufficient  time  to  alight,. 
53 
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and  caused  her  to  slip.  She  fell  on  the  ground,  after  having  been 
dragged  a  short  distance.  Her  right  hand  and  shoulder  were  badly 
sprained.  Three  witnesses  have  testified  in  corroboration  of  this 
testimony.  They  are  not  careful  in  their  statements,  and  their  evi- 
dence is  at  times  quite  conflicting.  They  all  agree  in  testifying  that 
the  plaintiff  had  not  left  the  car  when  the  accident  happened.  The 
first  witness  called  for  the  defendant,  testifies  that  she  had  already 
left  the  car,  and  that  she  stepped  back  and  made  a  grasp  at  the 
small  basket,  on  the  front  of  the  rear  fender  of  the  platform,  and 
was  caught  on  the  car  and  dragged.  This  witness  further  says,  in 
answer  to  questions,  that  he  does  not  remember  putting  his  head  oat 
of  the  window.'  *'  Q.  Have  you  ever  tried,  in  one  of  those  electric 
cars,  to  see  whether  you  could  see  the  step?  A.  Never  have  experi- 
mented with  them.  Q.  Don't  you  know  it  would  be  impossible  to 
see  the  step  from  where  you  were  sitting?  A.  From  where  I  was 
sitting?  Q.  Yes;  don't  you  think  it  would  be  absolutely  impossible? 
A.  Not  unless  I  put  my  head  out  of  the  window.*'  The  testimony  of 
another  witness  for  the  defendant  is  substantially  similar. 

The  plaintiff  and  her  witnesses  are,  in  giving  their  testimony, 
positive  that  she  had  not  left  the  car.  The  witnesses  for  the  defend- 
ant testify  that  she  had  already  alighted,  and  that  it  was  in  her 
rushing  back  to  get  her  basket  that  the  accident  happened.  During 
the  few  moments  of  an  accident,  witnesses  will  seldom  agree  in  re- 
gard to  the  facts,  particularly  if  some  one  gets  hurt.  Generally  each 
has  his  particular  impressions,  and  relates  the  causes  of  the  accident 
differently.  Here  it  was  the  matter  of  an  instant.  The  most  con- 
scientious and  alert  witness  may  have  thought  that  she  was,  at  the 
time,  attempting  to  return  to  the  car,  when,  in  reality,  she  was  hold- 
ing on,  in  her  fright,  to  escape  from  injury.  The  jury  and  the  judge, 
who  saw  and  heard  the  witnesses,  and  observed  the  manner  of  their 
giving  their  testimony,  have  concluded  that  the  plaintiff  was  a  pas- 
senger. We  are  reluctant  to  disturb  their  verdict.  If  she  was  on 
the  car,  as  we  infer  she  was,  at  the  time,  it  only  remains  for  us  to 
apply  the  law  in  such  cases.  Any  person  actually  on  the  car  or  in 
act  of  getting  off,  is  a  passenger,  and  the  company  is  charged  with 
the  duty  of  looking  to  his  safety ;  and  this  involves  the  necessity  on 
the  part  of  the  conductor  of  allowing  the  passenger  time  to  get  off  the 
car.  We  are  constrained  to  hold  that  a  passenger  who  is  violently 
thrown  to  the  ground  and  injured  by  a  car,  too  hastily  put  in  motion, 
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is  entitled  to  damages.  With  reference  to  the  quantum  of  damages: 
The  injury  received  was  violent,  and  caused  severe  pain.  She  was 
under  medical  treatment  a  number  of  months.  Her  attending 
physician  testifies  that  the  ligaments  of  the  wrist  joint — that  is,  the 
tendons  which  bind  the  joints — were  sprained  and  removed  from 
their  place.  The  thumb  tendon  was  also  inflamed,  and  the  functions 
of  the  fingers  very  much  abbreviated.  The  pain  extended  to  the 
elbow  and  armpit.  At  first  he  practised  the  passive  motion ;  that  is, 
gently  moving  the  hand.  Afterward  he  used  the  Faradic  battery, 
and  afterward  applied  a  plaster  cast,  which  she  kept  on  during  four 
weeks.  She  had  not  entirely  recovered  at  the  time  the  suit  was 
tried.  We  think  the  amount  of  the  verdict  is  reasonable,  and  should 
be  affirmed. 

The  verdict  and  judgment  of  the  court  are  therefore  affirmed. 


No.  12,126. 
Morris  Lewis  vs.  H.  W.  Brietling. 

Tbe  amount  involved  in  this  case  is  not  within  the  Jurisdiction  of  the  Supreme 
Court. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J, 


The  opinion  of  the  court  was  delivered  by  Nicholls,  C.  J. 


No.   12,072. 
Mrs.  Elizabeth  R.  Carroll  vs.  Charles  V.  Carroll. 

The  rejection  by  a  court  of  a  wife's  claim  for  alimony  is  unquestionably  irrepar- 
able; if  erroneous  it  could  not  be  repaired  unless  throuj<h  appeal. 

In  this  State  applications  for  alimony  rest  upon  the  articles  of  the  Civil  Code 
under  control  of  judicial  discretion  of  the  court.  The  law  In  this  State 
relatively  to  alimony  does  not  materially  differ  from  that  of  other  States. 

When,  at  the  time  the  wife's  claim  for  alimony  at  one  hundred  dollars  per  month 
had  been  disposed  of  by  the  District  Court,  it  amounted  to  a  sum  In  excess  of 
that  required  to  give  the  Supreme  Court  jurisdiction,  the  appeal  from  a  judge 
mcnt  fixing  amount  of  alimony  will  not  be  dismissed. 
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Article  148,  C.  C,  which  provides  that  '*the  husband  caa  not  bo  compelled  to  pay 
*  *  *  unless  the  wife  proves  that  she  has  constantly  resided  in  the  house  ap- 
pointed by  the  judge,"  must  be  read  (subject  to  exceptional  cases)  In  connec- 
tion with  Article  147,  which  declares  that  the  wife  shall  prove  her  residence 
"  as  often  as  she  may  be  required  to  do  so."  The  law  designs  that  the  wife  shall 
be  subjected  to  the  supervision  of  the  court,  but  on  this  matter  the  court  must 
be  left  some  discretion  and  control. 

If  a  husband  object  to  the  order  fixing  the  domicile  of  the  wife,  he  should  proceed 

to  have  such  order  set  aside  directly,  not  collaterally. 

The  order  of  court  which  assigns  a  domicile  to  the  wife  pending  her  action  for  a 
separation  should  not  be  used  to  her  disadvantage. 

A  PPEAL  from  the   Civil  District  Court  for  the  Parish  of  Orleans. 


W,  8.  Benedict  for  Plaintiff,  Appellant. 


MoUe  &  Cahn  for  Defendant,  Appellee. 


Submitted  on  briefs  April  7,  1896. 
Opinion  handed  down  April  20,  1896. 


On  Motion  to  Dismibb. 

The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Appellee  has  moved  to  dismiss  the  appeal  in  this 
case  on  the  ground  that  it  appears  on  the  face  of  the  papers  and 
record  that  the  matters  and  things  propounded  in  the  pleadings  and 
issues  determined  are  not  appealable  to  this  court;  that  the  alimony 
pendente  lite  demanded  by  a  married  woman  in  an  action  for  separa- 
tion from  bed  and  board  is  not  in  its  nature  within  the  jurisdiction  of 
this  court.  That  the  decree  below  is  interlocutory  and  for  less  than 
two  thousand  dollars,  and  does  not  cause  irreparable  injury. 

In  April,  1874,  the  present  plaintiff,  the  wife  of  the  defendant,  in- 
stituted a  suit  in  the  District  Court  for  the  parish  of  Orleans,  in  which 
she  averred  that  her  husband  had  abandoned  the  matrimonial  domi- 
cil  and  had  refused,  and  persistently  refused,  to  support  her,  with- 
out justification  or  excuse.  That  he  had  ample  means  and  expended 
the  same  for  his  own  gratification  and  pleasure,  while  she  was  in 
necessitous  circumstances  and  forced  to  rely  upon  friends  for  sup- 
port and  maintenance.     The  prayer  of  her  petition  was  that  de- 
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fendant  receive  her  at  his  domicile  and  famish  her,  as  his 
lawful  wife,  with  the  necessaries  of  life,  according  to  his  position 
and  means,  or  in  the  alternative  that  she  have  judgment  condemn- 
ing him  to  give  her  aid  and  support  in  the  sum  of  one  hundred  dol- 
lars per  month.  Defendant  pleaded  the  general  issue.  Immedi- 
ately after  this,  plaintiff,  suggesting  that  considerable  time  would 
necessarily  elapse  before  a  trial  could  be  had  on  the  merits,  prayed 
for  a  rule  on  the  defendant  to  show  cause  why  ^^a  provisional  ali- 
mony of  one  hundred  dollars  per  month  should  not  be  allowed  her, 
commencing  from  the  filing  of  the  suit  and  payable  in  advance.  To 
this  rule  defendant  excepted  on  the  ground  that  the  petition  showed 
no  ground  for  alimony,  as  the  suit  was  not  one  for  separation  or  di- 
vorce, and  that  alimony  was  only  allowable  in  suits  for  separation  or 
divorce  pendente  lite.  The  exception  was  overruled,  and  on  trial 
thereof  the  rule  was  made  absolute  and  defendant  was  adjudged  to 
pay  to  the  plaintiff  alimony  at  the  rate  of  one  hundred  dollars  per 
month  from  the  filing  of  the  suit  until  the  final  determination  there- 
of. The  decree  was  signed  on  June  1,  1874,  the  original  suit  re- 
maing  in  statu  quo  until  January  25,  1884,  when  it  was  sought  to  be 
revived  by  judicial  proceedings.  After  judgment  of  revival  had  been 
rendered  by  default,  defendant,  appearing,  maintained  that  plaintiff 
was  without  right  to  stand  in  judgment  in  either  the  original  suit 
or  that  for  revival;  that  the  original  judgment  and  the  judgment  of 
revival  were  nullities  and  should  be  so  decreed  and  set  aside.  The 
District  Court  sustained  defendant's  contention  and  rendered  judg- 
ment annulling  the  judgment  of  revival,  and  also  the  interlocutory 
decree  of  June  1»  1874,  awarding  alimony  to  the  plaintiff  pendente 
lite  and  rejecting  plaintiff's  demands.  She  appealed,  and  this  court 
afSrmed  the  judgment  on  the  ground  that  a  demand  by  a  wife  for 
alimony  is  an  incident  of  a  suit  for  separation  from  bed  and  board  or 
divorce.  That  it  was  accessory  to  it  and  inseparable  from  it.  That 
an  independent  suit  for  alimony  disconnected  with  and  not  growing 
out  of  a  suit  for  separation  from  bed  and  board  or  divorce  was  an 
anomaly.     42  An.  1071. 

On  November  25,  1891,  plaintiff  brought  a  second  suit  against  her 
husband.  In  her  petition  she  recited  the  facts  connected  with  the 
former  litigation  and  its  results  and  reiterated  the  allegations  con- 
tained in  her  petition  in  the  first  suit.  She  averred  that  she  was  en- 
titled to  a  judgment  of  separation  from  bed  and  board  to  date  from 
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the  22d  day  of  April,  1874.  In  the  course  of  her  petition  she 
averred  that  she  was  entitled  [by  reason  of  the  abandonment  of  her- 
self by  her  husband  and  by  virtue  and  reason  of  the  former  proceed- 
ings and  the  proceedings  she  was  then  inaugurating]  from  said  period 
of  abandonment  until  a  final  divorce  be  granted  to  an  alimony  from 
her  said  husband  in  the  sum  of  one  hundred  dollars  per  month.  That 
her  father,  who  had  contributed  the  means  for  her  support,  was  now 
dead,  and  that  she  had  been  sustained  in  life  and  was  still  being  sus- 
tained by  the  aid  and  assistance  ot  her  mother  at  Church  Hill  in  Jef- 
ferson County,  Miss.,  which  was  her  present  residence  and  which 
she  desired  assigned  to  her  as  such ;  she  not  having  the  means  or 
friends  in  the  State  of  Louisiana  to  locate  therein  and  estab- 
lish  her  domicile  therein.  Her  prayer  was  that  her  husband  be 
cited,  and  after  due  proceedings  had  by  citation  issued  and 
of  summons  under  the  law  (there  being  no  matrimonial  domicile  by 
reason  of  his  own  act),  that  he  be  ordered  to  declare  a 
matrimonial  domicile,  to  live  with  her  and  support  her  in  due  accord 
with  law,  and  otherwise  to  comply  with  his  contract  and  the  law. 
That  in  the  event  of  his  refusal  to  do  so,  there  be  judgment  of 
separation  from  bed  and  board  with  a  view  of  final  divorce  between 
them.  That  alimony  be  granted  to  her  in  the  sum  of  one  hundred 
dollars  per  month,  to  date  from  and  after  the  abandonment  set  forth 
in  the  petition,  viz.:  the  22d  of  April,  1874,  and  continuing  to 
the  date  of  final  divorce  when  granted  in  her  suit  then  brought. 
That  her  domicile  be  assigned  to  her  by  the  court  at  Church  Hill, 
Jefferson  county,  State  of  Mississippi. 

Upon  considering  this  petition  the  District  Judge  ordered  that  the 
residence  of  plaintiff's  mother,  at  Church  Hill,  Jefferson  county, 
Mississippi,  be  assigned  to  her  as  her  domicile  pending  the  pro- 
ceedings. 

The  defendant,  among  other  causes,  excepted:  That  plaintiff's 
petition  disclosed  no  cause  of  action.  That  the  court  was  without 
jurisdiction  when  plaintiff,  for  over  twenty  years,  had  been  a  non- 
resident of  the  State.  That  the  court  was  without  right,  power  or 
authority  to  fix  the  domicile  of  plaintiff  outside  of  the  State  and  the 
jurisdiction  of  the  court — the  intent  of  the  law  being  that  both  the 
court  and  plaintiff  should  have  plaintiff  under  their  eye. 

That  the  plaintiff  had  no  right  to  have  a  domicile  or  residence  out- 
side of  the  State  and  yet  demand  alimony,  as  it  was  impossible  for 
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defendant  to  know  anything  of  her.  That  for  the  coart  to  take 
jarisdiction  of  the  caRe  in  its  condition  as  detailed  by  the  pleadings 
woald  be  against  both  the  letter  and  spirit  of  the  law,  as  the  object 
of  permitting  a  separation  from  bed  and  board  was  to  enable  the 
parties  to  be  reconciled  within  a  year  before  flial  decree  for  divorce, 
if  possible.  The  court  sustained  defendant's  exception  of  no  cause 
of  action,  in  so  far  as  plaintiff  demanded  alimony  for  a  period 
previous  to  the  institution  of  the  existing  suit.  The  other  exceptions 
were  oyerruled.     Defendant  then  answered. 

In  reference  to  the  particular  question  of  alimony  he  averred  that 
at  the  time  plaintiff  alleged  she  was  in  want  she  was  living  under  the 
roof  of  one  of  the  relatives  of  defendant,  and  was  cared  for  as  well 
as  she  could  be,  and  during  that  time  he  was  absent  from  the  State 
seeking  work.  That  he  was  poor,  with  limited  means,  and  never 
had  been  a  man  of  much  means — that  at  the  moment  of  filing  his 
answer  she  had  more  means  and  lived  in  greater  luxury  than  he  did. 
That  the  plaintiff  had  no  need  of  alimony  and  was  well-to-do,  and 
thar*  her  demand  was  made  with  a  view  to  enable  her  to  live  in  the 
luxury  and  comfort  which  comported  with  the  wife  of  a  wealthy  man, 
when  in  truth  she  was  the  wife  of  a  very  poor  man.  That  he  was 
willing  to  have  the  plaintiff  return  to  him  if  she  were  willing  to 
return  and  live  as  became  his  means,  which  was  less  than  one  hun- 
dred dollars  per  month.  That  he  stood  ready  to  support  and  care 
for  the  plaintiff,  and  had  always  been  willing  to  do  so ;  but  that  she 
demanded  more  than  he  could  give,  and  that  if  she  was  willing  to 
accept  what  the  defendant  could  give,  he  was  willing  to  give  to  the 
full  limit  of  his  means,  and  whenever  the  plaintiff  would  come  he 
would  provide  for  and  receive  her.  He  prayed  that  plaintiff's  de- 
mand be  rejected. 

In  February,  1895,  plaintiff  suggesting  that  the  cause  was  fixed  for 
trial,  and  that  she  was  present  in  New  Orleans  to  attend  the  same, 
the  court  assigned  as  her  residence  the  Christian  Woman's  Exchange. 
On  the  2d  April,  1895,  the  District  Court  reciting  that  the  cause 
had  been  tried  upon  its  merits  and  submitted  for  adjudication  upon 
due  consideration  of  the  law  and  the  evidence,  considering  for  rea- 
sons orally  assigned  that  the  plaintiff  had  failed  to  make  the  proof 
of  abandonment  required  by  Art.  145,  C.  C,  and  that  there  was 
therefore  nothing  on  which  to  base  the  ancillary  judgment  of  alimony 
prayed  for,  ordered,  adjudged  and  decreed  that  plaintiff's  demand 
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be  rejected  as  of  non-suit.  Plaintiff  appealed  from  this  judsrment. 
This  court,  in  May,  1895,  reversed  the  judgment  and  remanded  the 
cause  for  further  proceedings,  eithet  upon  plaintiff's  demand  for 
alimony  pendente  lite  or  upon  the  merits  of  the  principal  demand  for 
A  separation  from  bed  and  board  as  might  be  deemed  preferable. 
The  syllabus  of  the  case  is  that  *'  in  case  a  trial  is  bad  and  a  judg- 
ment rendered  in  a  suit  for  divorce,  with  which  is  also  coupled  a  rule 
for  alimony,  the  record  leaves  it  in  doubt  whether  the  issue  disposed 
of  was  the  question  of  alimony  or  the  merits,  the  purposes  of  justice 
will  be  best  subserved  by  a  reversal  of  the  judgment  and  the  re- 
manding of  the  cause  for  a  new  trial."     47  An.  1135. 

On  June  4,  1895,  counsel  of  plaintiff  suggesting  the  decree  of  the 
Supreme  Court  remanding  the  cause — the  petition  on  file  and  the 
evidence  before  taken,  and  that  plaintiff  had  no  income  for  her  main- 
tenance during  her  suit  for  separation — that  she  resided  at  the  domi- 
cile assigned  her  by  the  court — that  her  husband  could  well  afford 
her  one  hundred  dollars  per  month  and  was  abundantly  able  so  to 
do,  obtained  a  rule  upon  defendant  to  show  cause  why  alimony  should 
not  be  paid  her  at  one  hundred  dollars  per  month  as  prayed  for  in  her 
petition  on  file,  during  her  suit  for  a  separation,  and  why  execution 
should  not  issue  therefor.  This  rule  coming  on  for  trial  on  June  21, 
1895,  the  court  ordered  it  to  be  dismissed  for  want  of  jurisdiction.  On 
the  25th  of  June,  1895,  plaintiff,  averring  that  her  health  was  im- 
paired, prayed  that  during  the  recess  of  the  court  she  have  assigned 
as  her  residence  that  of  her  mother  at  Church  Hill,  Jefferson 
county,  Mississippi,  or  at  her  brother's  in  Baton  Rouge.  The  court 
declined  this  application,  declaring  it  had  no  power  to  assign  to 
plaintiff  a  residence  outside  of  the  parish  of  Orleans. 

The  action  of  the  District  Court  dismissing  plaintiff's  rule  for  ali- 
mony for  want  of  jurisdiction  was  evidently  based  upon  the  fact  of 
the  pendency  of  the  appeal  in  the  Supreme  Court  from  the  prior 
judgment  in  the  case,  for  on  June  24  the  rule  was  renewed  upon 
counsel  for  plaintiff  suggesting  that  the  decree  of  the  Supreme 
Court  in  the  matter  of  that  appeal  had  become  final.  In  July,  1895, 
Judge  King,  acting  in  the  place  of  Judge  Th^ard,  absent  (upon  sub-, 
mission  to  him  of  a  certificate  of  a  physician  declaring  a  change  of 
climate  and  location  was  necessary),  signed  an  order  authorizing 
the  plaintiff  to  absent  herself  from  her  assigned  domicile  until  the 
reopening  of  the  court  in  November  v  she   holding    herself,    at   all 
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times,  through  her  couDsel,  subject  to  any  orders  the  court  might 
make. 

On  the  20th  of  January,  1896,  the  District  Court  rendered  judg- 
ment upon  the  rule  for  alimony,  stating  that,  for  reasons  orally 
assign^ed,  the  court  was  of  the  opinion  that  under  the  law  and  the 
•evidence  plaintiff  was  entitled  to  alimony  to  the  extent  it  was  then 
panted.  It  ordered  and  decreed  that  the  rule  for  alimony  be 
made  absolute  in  so  far  only  as  to  order  defendant  to  pay  to  his 
wife,  the  plaintiff  alimony  pendente  lite  at  the  rate  of  thirty -five 
-dollars  per  month  from  December  23,  1895.  It  further  ordered  and 
decreed  that  the  rule  as  to  the  claim  for  alimony  prior  to  the  institu- 
tion of  the  existing  claim  be  discharged,  and  that,  in  other  respects, 
it  be  dismissed  as  in  the  case  of  non-suit.  From  this  judgment 
plaintiff  appealed  and  it  is  this  appeal  which  defendant  has  moved  to 
•dismiss  on  the  grounds  stated. 

In  plaintiff's  second  suit,  filed  November  25,  1891,  she  prayed  for 
alimony  to  date  from  the  22d  day  of  April,  1874.  On  exception, 
that  portion  of  this  demand  as  claimed  alimony  prior  to  the  suit  then 
existing  was  dismissed.  This  ruling  left  the  demand  for  alimony  as 
from  the  date  of  judicial  demand  (December  4,  1891)  in  the  second 
suit,  still  standing.  The  matter  was  not  disposed  of  until  January 
20,  1896.  At  that  time  her  claim  for  alimony  amounted  to  a  sum  in 
excess  of  that  required  to  give  this  court  jurisdiction  on  appeal  from 
a  judgment  adverse  to  the  claimant.  The  wife  had  the  right  to  have 
her  claim  passed  upon  as  presented.  If  held  good  it  would  date 
back  from  the  judicial  demand  in  the  suit. 

Article  148  of  the  Civil  Code  declares  that  <4f  the  wife  has  not  a 
sufficient  income  for  her  maintenance  during  the  aiUtfar  separation, 
the  judge  shall  allow  her  a  sum  proportioned  to  the  means  of  tho 
husband."  A  delay  in  bringing  the  rule  to  trial  does  not  work  a 
forfeiture  of  the  allowance.  The  husband  could  force  the  trial  if  he 
chose.  Our  law  relatively  to  alimony  pendente  lite  does  not  mate- 
rially differ  from  that  of  other  States. 

Bishop  on  Maniages  and  Divorce,  Vol.  2,  Sec.  424,  says:  **Ali- 
mony  pendente  lite  is  commonly  made  by  the  terms  of  the  order 
itself  to  commence  from  the  return  of  the  citation.  This  is  the  true 
rale,  for  till  then  the  wife  may  be  considered  as  able  to  obtain  sub- 
sistence on  the  credit  of  her  husband.  But  it  may  be  directed  to 
begin  earlier  or  later    *     *     *    See.  425."     *'The   temporary   ali- 
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mony  may  be  awarded  at  the  final  decree,  to  commence  with  the 
bringing  of  the  suit.'' 

In  American  and  English  Encyclopedia  of  Law,  verbo  Alimony,  p. 
477,  nnder  the  heading  **When  alimony  pendente  lite  ceases,''  it  is 
stated :  '<  Alimony  pendente  lite  may  begin  as  soon  as  the  husband  is 
in  court,  and  if  the  court  does  not  annul  the  decree  it  continues  as 
long  as  the  suit  is  pending,  but  ceases  when  the  suit  is  dismissed.'^ 
A  number  of  authorities  are  cited  in  a  foot  note  under  this  heading 
to  the  effect  that  such  alimony  may  be  made  to  take  effect  from  the 
beginning  of  the  suit.  In  Swearingen  vs.  Swearingen,  19  Ga.  267, 
Lumpkin,  judge,  said:  <<  Was  it  error  in  the  court  to  make  the  al* 
lowance  of  alimony  to  relate  back  to  the  commencement  of  the  suit. 
We  see  no  objection  to  this.     It  is  usual  and  proper  in  such  cases." 

As  the  wife  had  at  the  trial  of  the  rule  the  legal  right  to  present  her 
demand  for  alimony  as  one  dating  from  judicial  demand,  we  think 
so  far  as  the  question  of  appeal  is  dependent  upon  the  amount  in 
controversy  the  motion  for  dismissal  herein  is  not  well  taken. 

The  next  objection  urged  is  that  the  judgment  is  interlocutory  in 
its  character  and  does  not  work  irreparable  injury.  From  certain 
standpoints  the  judgment  is  interlocutory.  It  may,  after  having 
been  granted,  be  modified  or  annulled  by  changing  conditions  by 
summary  motion  or  petition  in  the  original  cause,  not  by  a  new  pro  - 
ceeding  (Bishop  on  Marriage  and  Divorce,  Sec.  433) ,  or  may,  after 
having  been  refused,  be  renewed  and  allowed,  but  none  the  less  it 
may,  under  some  circumstances,  become  res  judicata  and  preclude 
the  parties  from  going  behind  the  decree  in  reference  to  it  unless 
appealed  from.  Thus  we  find  in  Frazier- Herman,  under  Art.  269  of 
the  Code  Napoleon,  the  following  decision  noted: 

^'  Jug6  que  si  le  conjoint  demandeur  n'a  point  appel6  du  jugement 
provisoire  qui  a  d6termin6  le  chiffre  de  la  provision  alimentaire  que 
doit  lui  payer  1' autre  6poux  pendant  la  dur6e  du  proems  il  ne  pent 
ensuite  sur  Pappel  du  jugement  definitif  demander  qu'une  allocu- 
tion plus  considerable  lui  soit  accorded.  Douai,  19  Novembie,  1846 
(S.  48,  2,  522,  P.  48,  2490).  See  on  this  point  Imhof  vs.  Imhof,  45 
An.  717. 

An  appeal  from  the  main  judgment  would  not  carry  up  this  partic- 
ular order  rendered  prior  thereto  on  a  special  rule.  We  think  that 
the  rejection  by  a  court  of  a  wife's  claim  for  alimony  is  unquestion- 
ably irreparable.  We  do  not  know  how,  if  erroneous,  it  could  be 
repaired,  unless  through  appeal. 
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It  ia  urged  that  the  order  as  to  alimony  rests  in  the  discretion  of 
the  court  below.  That  is  true.  It  does  so  to  a  very  great  extent; 
we  so  declared  in  the -case  cited  (45  An.  717),  and  we  would  not 
lightly  disturb  a  judge's  ruling  on  that  subject,  but  this  doctrine  must 
not  be  carried  to  the  extent  of  cutting  off  or  barring  absolutely  the 
light  of  appeal.  Bishop,  Vol.  2,  Sec.  406,  says :  '*  The  ad  interim  ali- 
mony and  money  for  the  suit's  expenses  are  given  not  as  of  strict 
right  in  the  wife,  bnt  of  sound  discretion  in  the  court.  Yet  the  dis- 
cretion is  judicial,  not  arbitrary.  When  exercised  fairly  and  without 
abuse  by  the  trial  court  it  willnotordinarily  be  interfered  with  on  ap- 
peal. Yet  it  will  be  where  substantial  rights  have  been  impaired — a 
doctrine  the  precise  limits  of  which  in  our  States  are  not  quite  uni- 
form. What  is  a  judicial  discretion  we  said  in  another  connection 
(Vol.  1,  Sec.  830),  therefore,  when  the  application  is  brought  within 
the  principles  ordinarily  recognized  as  entitling  the  wife  to  an  allow- 
ance it  was  given  pretty  much  as  of  course  and  usually  without  in- 
quiry into  the  merits  of  the  cause."  The  views  expressed  by  this 
court  in  the  case  of  Imhoff  vs.  Imhoff  were  made  not  upon  a  motion 
to  dismiss,  but  after  submission  of  the  case  and  investigation. 

In  this  State  an  application  of  that  kind  rests  upon' sections  of  the 
Civil  Code  and  are  controlled  by  the  judicial  discretion  of  the  court. 
We  are  of  the  opinion  that  the  appeal  taken  in  this  case  should  not 
be  dismissed. 
The  appeal  is  maintained. 

On  thej  Mebits. 

Appellee  bus  asked  no  amendment  of  the  judgment.  It  can  not 
therefore  be  altered  to  the  prejudice  of  the  appellant.  We  are  to 
inquire  whether  there  be  anything  to  the  prejudice  of  the  appellant 
in  the  judgment.  We  are  inclined  to  believe  that  in  fixing  the  date 
from  which  it  accorded  alimony  as  of  the  day  of  the  trial  of  the  rule, 
the  court  was  following  what  it  conceived  to  be  an  inflexible  rule  of 
action  as  having  been  announced  by  this  court  in  Suberville  vs. 
Adams,  47  An.  68,  to  the  effect  that  ^Mn  aN  cases  where  a  wife  who 
has  brought  a  suit  for  separation  from  bed  and  board  from  her  hus- 
band demands  alimony  pendente  lite^  it  is  part  of  her  case  to  estab- 
lish affirmatively  that  she  has  during  the  whole  period  for  which 
alimony  is  asked  remained  constantly  at  the  domicile  assigned  her, 
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and  this,  though  no  question  had  been  raised  by  the  husband  on  that 
subject."     The  pleadings  and  facts  in  the  Snberville  case  presented 
the  question  to  us  from  an  exceptional  standpoint,  and  it  was  from 
that  standpoint  that  the  remarks  of    the  court  must  be   viewed 
and    construed.     The     plaintiff    in    that    suit    sued    his    wife    for 
a    divorce,    charging    her    with    adultery;    the    wife    denied    the 
charges,  and   assuming  the  character  of  plaintiff  in  reconvention, 
prayed  herself   for   a   separation    from    bed   and   board,   ground- 
ing  her   demand  upon   allegations  of   cruel    treatment   and    out- 
rages toward   herself  of   such   a  nature  as  to  render  their  living 
together  insupportable;  that  he  had  deserted  and  abandoned  the 
matrimonial   domicile,   leaving    her    destitute,   and   afterward   re- 
sorted to  a  simulated  and  fictitious  sale  of  the  family  homestead  in 
order  to  dispossess  her  of  the  premises,  and  that  he  had  since  failed 
to  contribute  to  her  support.     During  the  course  of  the  trial,  plain- 
tiff offered  testimony  in  rebuttal  to  disprove  the  allegation  that  he 
had  driven  her  from  the  matrimonial  domicile  and  to  show  that  she 
had  herself  abandoned  it  in  consequence  of  having  been  discovered 
in  adultery.     The  court  below  refused  to  allow  the  evidence  on  the 
ground  that  it  was  not  admissible  under  plaintiff's  allegations.     The 
District  Court  rendered  judgment  in  favor  of  defendant  on  the  plain- 
tiff's demand,  and  also  in  her  favor  upon  the  reconventional  demand, 
decreeing  a  separation  from  bed  and  ordering  plaintiff  to  pay  her 
alimony  at  the  rate  of  sixty  dollars  per  month  during  the  pendency 
of  the  suit.     Plaintiff  appealed.     On  appeal  this  court  affirmed  the 
judgment  in  favor  of  defendant  upon  the  main  demand,  but  reversed 
it  as  to  the  reconventional  demand  and  the  claim  for  alimony,  on  the 
ground    that    plaintiff   should  have   been   permitted   to    introduce 
the   evidence   not   in   support  of   his   action,  but   to    break    down 
the  claims  of  the  defendant.     The  case  was  remanded  for  a  new  trial 
on  those  particular  branches.     Referring  to  the  claim  for  alimony 
pendente  lite  advanced  under  these  circumstances  and  conditions,  the 
court  said  it  was  of  opinion  that  ''  plaintiff  could  not  be  compelled  to 
.pay    this    allowance    if    the    record    disclosed    that    no    domicile 
had  been  assigned   the   wife  pendente  lite^  as  the   evident  object 
of     the     law    is    to     provide     her     the     means     of     maintaining 
a     separate     domicile      '  during    the     suit    for    separation,  '    the 
selection     of     which     the     suit     renders     necessary.      Inasmuch 
as  the  defendant  confessedly  left  the  domicile  of  her  husband  with- 
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out  obtaining  from  the  jndge  an  order  assigning  her  domicile  pending 
her  Bait,  it  was  manifestly  impossible  for  her  to  make  the  proof  re- 
qnired  of  her  as  a  condition  precedent  to  her  recovery  of  alimony 
against  her  hnsband.  It  was  of  no  consequence  that  the  plaintiff 
did  not  urge  formal  exception  or  objection  on  this  score  in  limine; 
the  phraseology  of  the  statute  clearly  imposes  the  burden  of  proof 
on  the  defendant  to  establish  this  essential  ingredient  of  the  demand 
and  the  plaintiff  had  a  perfect  right  to  rely  upon  her  f{iilure  to  dis- 
chargee it  as  a  substantial  defence  to  the  effect  that  he  could  not  be 
compelled  to  pay  her  his  allowance  otherwise.  On  the  state  of  the 
controversy  thus  formulated,  we  think  the  defendant's  reconvention- 
al  demand  for  alimony  should  be  disallowed  and  rejected." 

It  will  be  seen  that  in  case  there  was  an  utter  absence  of  any  as- 
signment of  a  residence  to  the  wife ;  also  that  the  husband  had  made 
a  direct  attempt  to  offer  evidence  in  rebuttal  to  establish  that 
fact,  which  was  an  important  one  in  the  determination  of  the  relations 
of  the  parties  in  that  particular  case.  The  case  came  to  us  under  the 
gravest  charges  against  the  chastity  of  the  wife  sought  to  be  shown. 
We  dealt  with  the  matter  upon  the  hypothesis  only  that  the  plaintiff 
might  have  some  evidence  to  support  his  charges — not  that  there  was 
any  actually  produced.  We  say  this  in  justice  to  the  defendant  in  that 
case  whose  claim  was  that  the  charges  against  her  were  totally  ground- 
less and  the  result  of  a  conspiracy  between  her  husband  and  others 
against  her.  In  the  case  at  bar  there  was  an  assignment  by  the  court 
of  a  residence  to  the  wife  and  the  case  comes  to  us  thoroughly  free 
from  complaint  of  any  kind  by  the  husband  against  her.  There  was 
nothing  in  the  pleadings  and  nothing  in  the  offer  of  the  testimony  by 
the  husband  in  the  District  Court  calling  in  question  the  fact  of  her 
having  conformed  to  the  orders  of  the  court.  The  husband  presents 
that  question  tardily  when  he  raises  it  before  us  on  appeal.  We 
must  presume,  as  matters  stand,  that  he  did  not  conceive  the  wife 
to  have  been  at  fault  in  this  respect.  We  are  of  the  opinion  that 
Art.  148  of  the  Civil  Code  must  be  read  (subject  to  exceptional 
cases)  in  connection  with  Art.  147,  which  declares  that  the  wife  shall 
prove  her  residence  ^'as  often  as  she  may  be  required  to  do  so." 

This  court  has  not  been  inclined  to  construe  these  articles  with  the 
rigidity  which  defendant's  counsel  contends  for.  Jolly  vs.  Weber, 
36  An.  678. 

The  law  designs  that  the  wife  shall  be  subjected  to  the  supervision 
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of  the  court,  but  over  this  matter  the  coart  itself  must  be  left  some 
discretion  and  control.  The  defendant  seeks  collaterally  to  call  in 
question  the  exercise  by  it  of  that  power  in  this  particular  case, 
first  in  establishing  plaintiff's  domicile  outside  of  the  State,  and  next 
in  having  given  her  a  general  permit  to  absent  herself  during  the 
recess  of  the  court  on  account  of  her  health.  If  defendant  thought 
the  orders  on  this  subject  improper  he  should  have  sought  to  have 
them  set  aside.  Defendant  says  the  court  was  without  authority  to 
fix  the  residence  of  the  wife  outside  the  territorial  jurisdiction  of 
the  court.  The  article  of  the  Code  Napoleon  which  correponds  with 
with  Art.  147  of  our  Code  has  been  the  subject  of  considerable  dis- 
cussion in  France.  Fuzier- Herman,  under  Art.  268,  C.  N.,  says: 
"Suivant  la  plupart  des  auteurs  les  juges  ont  un  pouvoir  souv- 
erain  pour  determiner  d'apr^s  les  circonstances  et  bien- 
s^ances  le  domicile  provisoire  de  la  femme  et  le  fixer  m^me  en 
dehors  de  Parrondissement  judiciaire.  Favrard  Rep.,  Vo.  **  Separa- 
tion entre  6poux,  Sec.  2,  No.  6;  Marsol,  156,  No.  9;  Chauveau  sur 
Carre,  No.  2974  Demolombe,  T.  4,  No.  456;  Devilleneuve  note  sur 
Rennes,  3  Ayril,  1851  (S.  51-2,  721).  Whether  or  not  the  power  goes 
so  far  as  to  authorize  the  fixing  of  the  residence  of  the  wife,  not 
only  outside  of  the  judicial  district  but  outside  of  the  State,  as  was 
done  in  the  original  order  in  this  case,  need  not  be  determined,  for 
the  court  had  authority  to  subsequently  modify  it  and  did  so.  It  is 
true  that  the  terms  of  the  permission  granted  by  Judge  King  to  the 
plaintiff  in  this  case  to  absent  herself  from  the  Christian  Woman's 
Exchange  during  the  summer  were  general,  but  we  are  not  ioformed 
that  any  improper  advantage  was  taken  of  them.  The  court's  order 
should  not  be  used  to  her  disadvantage.  Actus  curiae  non  gravabit. 
The  wife  being  plaintiff  in  the  suit  could  always  be  controlled  through 
the  power  vested  in  the  court  under  Articles  147  and  148,  C.  C. 

We  think  the  District  Court  erred  in  fixing  as  the  date  from  which 
alimony  should  be  made  to  commence  (if  the  situation  of  the  parties 
was  such  as  otherwise  to  call  for  it)  as  of  the  day  upon  which  its  judg- 
ment was  rendered,  but  that  it  should  have  commenced  to  be  exigible 
from  judicial  demand  in  the  suit  filed  25th  November,  1891,  in  the 
District  Court.  The  District  Court  has  not  passed  upon  the  pecuni- 
ary situation  of  the  parties  during  that  period,  and  we  are  not  satis- 
fied with  the  condition  of  the  record  on  that  subject. 

For  the  reasons  herein  assigned   it  is  hereby  ordered,  adjudged 
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and  decreed  that  the  judgment  appealed  from,  in  so  far  as  it  orders 
the  defendant  to  pay  plaintiff  alimony  pendente  lite  at  the  rate  of 
thirty -five  dollars  per  month  from  December  23,  1895,  be  and  the 
same  is  hereby  affirmed,  but  it  is  amended  so  as  to  leave  open  for 
future  examination  and  decision  by  the  District  Court  the  claim  of 
the  plaintiff  for  alimony  between  the  25th  day  of  November,  1891, 
and  December  28, 1895,  and  the  case  is  remanded  to  the  District  Court 
with  instructions  to  make  such  examination  and  decision  under  ihe 
views  herein  expressed ;  appellee  to  pay  costs  of  appeal. 


No.  12,148. 

The  State  ex  rel.  Joseph  Cosse  et  als.  vs.  The  Judge  of  the 
Twenty- SECOND  Judicial  District  Court  et  al. 

The  courts  exert  control  over  public  officers  with  ministerial  duties  connected  with 
elections,  and  by  the  writs  designated  by  hiw  will  compel  the  performance  of 
such  purely  ministerial  duties. 


0 


N  APPLICATION  for  Writs  of  Certiorari  and  Prohibition. 


E,  Howard  McCaleb  for  Relators  cites :  69  Fed.  Rep.  862-3;  6  Wall. 
50;  13  An.  90;  78  111.  261,  et  seq,;  Merrill  on  Mandamus,  par.  61; 
25  An.  264;  82  111.  119;  28  An.  705. 


Jamen  Wilki'p.son  for  Respondents. 


Sabmitted  on  briefs  April  15,  1896. 
Opinion  handed  down  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  Under  the  election  act  of  1894,  No.  181,  the  police  jury 
is  to  establish  the  precincts  and  number  of  polling  places  in  the  wards 
of  the  parish,  as  many  as  deemed  requisite,  provided  there  shall  never 
be  less  than  one  precinct,  and  the  authority  is  given  the  jury  to  sub- 
divide the  ward,  each  subdivision  to  constitute  a  precinct.  When  this 
duty  shall  have  been  performed,  the  statute  prohibits  any  change  in 
precincts  and  polling  places,  except  by  a  vote  of  two -thirds  of  all 
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the  members  of  the  jury,  and  it  is  exacted  the  cbaDging  ordinance  i» 
to  have  the  sanction  of  the  two -thirds  vote  at  two  different  jury 
meetinj^s.  This  provision  against  changing,  except  under  the  re- 
strictions stated,  is  manifestly  to  guard  against  improper  changes  of 
precincts  and  polling  places  once  established,  known  to  the  voters^ 
and  the  policy  of  the  statute  is  further  marked  by  the  prohibition  of 
any  such  change  within  six  months  preceding  a  general  election. 
See  Sees.  9  and  10  of  the  act. 

The  act  requires  the  supervisors  of  election  to  g^ve  ten  days'  no- 
tice of  every  election  by  posting  at  each  polling  place  to  designate 
the  polling  places  in  the  precincts  established  by  the  jury,  and  th& 
appointment  of  the  commissioners  and  clerks  is  directed  to  be  mad& 
by  the  supervisors,  the  commissioners  to  be  selected  from  opposing^ 
political  parties.     Act  No.  181,  Sees.  3  and  13. 

The  action  of  the  lower  court,  we  are  called  on  to  review,  was^ 
based  on  the  petition  of  a  citizen  and  candidate  for  police  juror,  alleg- 
ing, substantially,  that  the  police  jury,  without  observing  the  re- 
quisites of  law  as  to  the  vote  required  or  method  of  legislation  ex  - 
acted  by  the  act,  had  undertaken  by  ordinance  to  change  the  limits- 
of  the  Eighth  Ward,  and  abolish  one  of  the  precincts  of  the  Ninth 
Ward ;  that  the  supervisors  of  elections  under  the  ordinance  propose 
to  locate  only  one  polling  place  in  each  of  the  wards,  instead  of  two 
as  they  existed  in  the  election  of  November,  1894,  the  first  general 
election  after  the  passage  of  the  election  law;  the  petition  alleged 
that  the  ordinance  making  the  change  was  void  and  the  proposed  ac- 
tion based  on  it  of  the  supervisors  equally  illegal;  it  was  farther 
averred  the  supervisors  had  been  called  on  to  make  selection  of  good 
and  competent  Republican  commissioners  as  by  the  act  required,  had 
refused  to  state  they  would  comply  with  the  request;  and  the 
intention  not  to  make  the  appointments,  but  to  deny  accorded 
by  law  to  the  Republican  party  was  charged  with  some  detail. 
The  relief  prayed  was  a  mandamus  to  compel  the  supervisors  to  lo- 
cate the  limits  and  polling  places  as  they  existed  prior  to  the  ordi- 
nance assailed ;  and  requiring  the  supervisors  to  appoint  Republican 
commissioners.  An  injunction  to  restrain  the  execution  of  the 
changing  ordinance  was  sought,  but  that  application  was  withdrawn. 
The  answer  in  the  lower  court,  and  the  petition  of  the  supervisors 
in  this  court,  insists  the  lower  court  had  no  jurisdiction  of  the  issues; 
that  ofllcers  clothed  with  functions  connected  with  elections  can  not 
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be  controlled  by  the  conrtB  and  on  this  theory  we  are  asked  to  re- 
view and  annnl  the  proceedings  of  the  lower  court. 

The  coortB  have  no  power  to  control  ofScial  action  involying  the 
exercise  of  discretion  to  be  exerted  by  the  officials  without  limit  or 
qaalification.  In  this  case,  if,  as  charged  in  the  lower  court,  the  or- 
dinance changing  the  precincts  and  polling  places  was  passed  as 
charged,  and  not  denied,  without  conforming  to  legal  requisites,  it 
was  of  no  validity,  and  the  precincts  and  polling  places  remained  as 
they  were  before.  The  duties  of  the  supervisors  under  the  law — 
were  purely  ministerial  in  all  respects  connected  with  this  contro- 
versy— that  is,  to  designate  polling  places  in  the  wards  or  subdivisions 
fixed  by  the  jury,  give  the  notice  of  election,  and  make  the  appoint- 
ments of  commissioners.  We  can  not  assent  to  the  proposition  that 
public  officials  clothed  with  ministerial  functions  connected  with 
elections  are  beyond  judicial  control.  With  due  appreciation  of  the 
authorities  submitted,  in  our  view  the  supervisors  are  under  the  con- 
trol of  the  courts  with  respect  to  the  functions  imposed  on  them  in- 
volved in  this  controversy.  The  other  view  would  displace  the- 
methods  of  conducting  elections  provided  by  law,  and  substitute  the 
volition  or  caprice  of  the  official. 

In  this  case  there  was  no  proposition  to  take  from  the  supervisors 
the  selection  of  the  commissioners  under  the  restrictions  of  the 
statute.  The  judgment  of  the  lower  court  was  that  the  supervisors 
should  locate  the  polling  places,  post  notice  and  appoint  commis- 
sioners in  the  eighth  and  ninth  wards  as  fixed  in  the  November  elec- 
tion of  1894. 

We  think  the  lower  court  had  the  jurisdiction  to  make  this  decree, 
and  it  is  only  the  question  of  jurisdiction  that  we  can  consider  on 
this  application.    The  application  to  this  court  is  denied . 

DissBNTiNo  Opinions. 

Watkins,  J.  Upon  mature  reflection,  I  am  satisfied  that  the  con- 
troversy in  the  respondent's  court,  of  the  proceedings  in  which  the 
relators  complain,  were  and  are  purely  political,  and  of  which  he 
had  no  jurisdiction,  and  our  writ  of  prohibition  ought  to  be  made 
perpetual.  State  ex  rel.  Woodruff  vs.  President,  etc.,  41  An.  846; 
State  vs.  Judge,  13  An.  89;  State  ex  rel,  Bonner  vs.  Lynch,  25  An. 
54 
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^269;  State  ex  rel.  Moncare  tb.  Dabaclet,  28  An.  698;  Revised  Stat- 
xites,  Sees.  1417  to  1435,  as  amended  by  Act  106  of  1882. 

The  daties  of  police  juries,  with  regard  to  the  selection  of  polling 
places  and  the  like,  are  vested  by  the  election  law  in  the  discretion 
of  those  bodies  as  political  functionaries.  Sees.  9  and  10  of  Act 
181  of  1894 ;  State  ex  tel,  Blackman  vs.  Strong,  Secretary  of  State, 
32  An.  173. 

McEnery,  J.,  also  dessents. 


No.  11,912, 
C.  J.  Fayssoux  vs.  Henry   Dbnis. 

Assessments  against  the  property  owner  for  the  cost  of  the  banc^uette  or  paying 
■  laid  in  front  of  his  property  under  the  provisions  of  the  city  charter  are  not 
taxes  in  the  meaning  of  the  articles  of  the  Constitution,  defining  the  jurisdic- 
tion of  this  court.    Art.  81 ;  9  Rob.  333 ;  2  An.  330 ;  4  An.  1 ;  21  An.  51 ;  20  An.  499 ;  Act 
No.  20  of  1882,  Sees.  82.  33. 

APPEAL  from  the  Civil  District  Court,  for  the  Parish  of  Orleans. 
Monroe^  J, 

W.  B,  Lancaster  and  Jno,  Q.  Flynn  for  Plaintiff,  Appellee. 


Defendant  in  propria  persona  for  Appellant. 


On  the  Motion  to  Dismiss. 

The  Supreme  Court  has  jurisdiction  of  all  cases  in  which  the  legality 
or  constitutionality  of  a  local  assessment  is  at  issue,  whatever 
may  be  the  amount.     State  ex  rel.  Hill,  46  An.  1202. 

The  charge  imposed  upon  a  property  holder  for  the  paving  of  a  street 
opposite  his  property  is  a  local  assessment.  36  An.  549;  Bur- 
roughs on  Taxation,  Chap.  XXII;  Cooley  on  Taxation,  Chap. 
XX;  Dillon  on  Taxation,  Vol.  2,  p.  1211. 


Argued  and  submitted  Apri\  9,  1896. 
Opinion  handed  down  April  20,  1896. 
Rehearing  refused  May  4,  1896. 
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The  opinion  of  the  coart  was  delivered  by 

Miller,  J.  This  suit  is  to  recover  from  defendant  the  amoant 
claimed  to  be  das  for  paving  in  froDt  of  his  property,  laid  by  plain- 
tiff nnder  his  contract  with  the  city  to  perform  the  work  at  the  cost 
of  the  front  proprietor,  as  provided  in  the  city  charter,  Act  No.  20  of 
1882,  Sees.  32  and  33.  From  the  judgment  against  defen  .'ant  he 
appeals.  The  amoant  sued  for  is  not  safflcient  to  meet  the  jarisdic- 
ttonal  test  as  to  money  demands  broaght  here  by  appeal,  and  there 
iB  a  motion  to  dismiss.  The  defendant  contends  the  payment  de- 
maDded  is  a  tax,  the  legality  of  which  is  in  contestation,  and  this 
issue  Ib  within  our  jurisdiction,  irrespective  of  the  amount  for  which 
this  suit  is  brought.     Const.,  Art.  81. 

The  argument  for  the  defendant  maintains  that  the  liability  of  the 
property  in  this  class  of  cases  is  to  be  supported  only  on  the  author- 
ity of  the  city  to  levy  what  are  termed  local  assessments,  and  that 
class  of  exactions  is,  he  insists,  taxes  in  popular  significance  and  are 
80  treated  in  the  text -books  and  decisions.  In  this  connection  we 
are  referred  to  Burroughs  and  other  writers  on  taxation  and  to  the 
decision  of  this  court  in  Hill  vs.  Judges,  46  An.  1202.  Itis  true  that 
local  assessments,  resting  as  they  do  with  other  conditions,  on  the 
compulsion  of  the  law,  are  treated  as  part  of  the  taxing  power,  but  not 
subject  to  the  restrictions  of  limitation  or  uniformity  to  which  the  tax 
initsordinarysignificance  is  subject.  Burroughs,  Chap.  22;  Yeatman 
vs.Crandall,  11  An.  222;  Draining  Co.,  praying,  etc.,  11  An.  338.  The 
tax  is  levied  for  the  public  benefit;  the  local  assessment  for  the  im- 
provement of  the  property  of  the  individual,  and  payment  is  ex- 
acted solely  on  the  theory  that  he  receives  the  benefit,  not  partici- 
pated in  by  the  community,  at  least,  to  the  same  extent.  Taxes  are 
levied,  too,  solely  by  virtue  of  the  law  conforming  to  the  Constitu- 
tion. No  system  of  local  improvements  is  enforced  without  some 
reference  to  the  assent  of  the  owner,  for  whose  advantage  the  ban- 
-quette  or  street  paving  or  other  supposed  improvement  is  furnished. 
It  is  true  the  assent  of  the  majority  or  other  proportion  of  the  own- 
ers, fixed  by  the  law,  is  made  to  bind  those  who  object.  But  still 
there  is  the  substitution  of  the  will  of  the  majority,  for  the  consent 
of  all  or  other  similar  requirement  to  make  binding  the  local  assess- 
ment. In  this  respect  the  assessment  differs  from  the  public  tax, 
effective  simply  and  only  because  the  constitution  authorizes  and 
ihe  law  directs  it.     Under  the  city  charter,  the  paving  must  be  petl- 
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tioned  for  by  property  owners,  and  if  after  dae  pablieation  is  not- 
opposed  by  the  majority,  is  ordered  by  the  Oouncil.  While,  there- 
fore, the  local  assessment  is  deemed  a  tax,  it  is  distinguished  from' 
the  public  tax  by  marked  differences.  The  tax  as  usually  understood 
is  levied  by  the  law  alone,  not  for  the  individual  but  for  the  public 
benefit.  The  local  assessment  is  enforced  by  the  law,  but  based  on 
the  consent  of  the  owners  to  the  extent  required  by  the  statute,  and 
is  levied  for  the  advantage,  the  law  presumes,  of  those  on 
whose  property  the  assessment  is  imposed.  The  difference 
between  the  tax  levied  for  the  benefit  of  all  and  the 
local  assessment  imposed  for  the  profit  of  the  individual, 
and  the  conditions  not  required  for  the  public  tax,  but  indispensable 
to  exact  the  local  assessment,  are  so  prominent  that  in  common 
parlance  the  word  tax  is  not  applied  to  the  liability  of  the  owner  for 
cost  of  the  banquette  or  paving  in  front  of  his  property.  The  Con- 
stitution is  supposed  to  use  words  in  their  usual  acceptance,  and 
under  that  familiar  rule  of  interpretation  we  do  not  feel  authorized  to 
attribute  to  the  constitutional  grant  of  jurisdiction  to  this  court  a 
meaning  not,  we  think,  in  contemplation  of  the  framers  of  the  or- 
ganic law.  On  a  very  recent  occasion  we  had  occasion  to  affirm  the 
jurisdiction  of  this  court  of  controversies  respecting  the  constitu- 
tionality of  the  levee  taxes.  Our  predecessors  held  such  questions 
not  within  our  jurisdiction.  These  levee  taxes  are  certainly  called 
local  assessments  in  the  statutes,  and  belong  to  that  class  of  exac- 
tions. Constitution,  Art.  214 ;  Act  No.  79  of  1890,  and  the  other  Levee 
Board  Acts.  These  taxes  are,  however,  levied  for  the  public  benefit, 
to  protect  the  State  from  overflow,  as  well  as  to  shield  the  land  of 
the  owner  from  the  flood.  The  levees  are  part  of  the  general  system 
of  taxation  provided  by  the  Constitution  and  exercised  by  the  State 
directly,  or  by  the  Levee  Boards,  for  the  great  purposes  announced 
by  the  Constitution  and  laws.  Constitution,  Art.  214;  Amendment 
Acts  1886,  p.  149;  Acts  1888,  p.  8.  In  the  accustomed  uses  of  lan- 
guage these  levee  taxes  are  called  by  that  name,  and  not  local 
assessments.  We  therefore  held  that  the  Constitution  in  giving  this 
court  jurisdiction  of  controversies  as  to  the  legality  or  constitution- 
ality of  any  tax,  toll  or  impost  whatever,  contemplated  these  levee 
taxes,  presenting,  as  we  thought,  in  all  essential  respects,  the  tax  in 
the  contemplation  of  the  organic  law.  Of  course  the  reasoning  of 
that  case   is  to  be  construed    with    reference    to  the    point   be<^ 
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fore  the  coart.  Our  own  jurisprudence  discriminates  these 
pacing  assessments  from  taxes.  In  Lafayette  vs.  Asylum  the 
^onrt  held  that  an  exemption  from  taxes  did  not  embrace  paying 
assessments.  The  court  defined  taxes  to  be  burdens  for  public 
uses,  that  is  general  public  taxes  for  the  benefit  of  the  State  at  large, 
and  thus  distinguished  it  from  the  local  assessment.  InOrowley  vs. 
Copley,  2  An.  380,  the  court  held  that  laws  requiring  the  front  pro- 
prietors to  pay  or  contribute  to  making  levees  were  not  taxes  in  the 
sense  of  taxes  used  on  exemption  statutes.  In  Police  Jury  vs. 
Mitchell,  87  An.  44,  this  court  dismissed  the  appeal  of  the  riparian 
proprietor  from  the  judgment  in  favor  of  the  parish  for  his  part  of 
the  expense  of  building  or  repairing  the  levee,  the  court  holding  that 
such  a  charge  on  the  owner  was  not  a  tax  in  the  meaning  of  the  juris- 
dictional provision  of  the  Constitution  in  reference  to  this  court.  In 
City  of  New  Orleans  vs.  Estate  of  Burthe,  26  An.  497,  this  court  held 
that  local  assessments  for  street  openings  were  not  taxation  in  the 
meaning  of  the  constitutional  rule  of  uniformity  applied  to  taxes. 
Finally,  in  20  Annual  this  court  dismissed  the  appeal  from  a  judg- 
ment for  curbing  a  gutter  in  front  of  the  defendant's  property,  done 
under  contract  with  the  municipal  corporation  under  the  law  similar 
to  that  under  which  the  plaintiff  in  this  mode  did  the  paving.  To 
maintain  this  appeal  we  should  have,  in  our  opinion,  to  depart  from 
a  long  line  of  authority  resting,  we  think,  on  well-settled  principles. 
Our  conclusion  is  the  appeal  can  not  be  maintained,  and  it  is  ad- 
judged and  decreed  that  it  be  dismissed  at  appellant's  costs. 


No.  11,962. 
Bfss.  Bessib  O'Gbady  vs.  Michabl  Larkin,  Her  Husband. 

A reeonolliation between  haaband  and  wife,  after  the  facts  which  might  have  au- 
thorized a  suit  for  separation,  is  a  bar  to  such  action. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^    Monroe^  J, 


Branch  K.  Miller  for  Plaintiff,  Appellant. 


TT.  H.  Rogers  and  W.  K.  Horn  for  Defendant,  Appellee. 
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Argaed  and  submitted  February  29,  1896 
Opinion  handed  down  March  9,  1896* 
Rehearing  refused  May  4,  1896. 


The  opinion  of  the  court  was  delivered  by 

MgEnery,  J.  On  March  24, 1894,  the  plaintifT  brought  suit  against 
the  defendant  for  separation  from  bed  and  board. 

On  May  17,  1894,  the  plaintiff  discontinued  this  suit  and  she  and 
her  husband  became  reconciled  and  lived  together  until  December 
20,  1894,  when  the  defendant  husband  abandoned  the  wife. 

The  present  suit  was  filed  January  25,  1895,  alleging  substantially 
the  same  causes  that  led  to  the  bringing  of  the  first  suit.  With  this 
suit  is  accompanied  a  demand  for  the  setting  aside  of  the  sale  of  cer- 
tain immovable  property  to  one  Stephens,  alleged  to  have  been  made 
to  defraud  the  community  rights  of  the  wife.  There  was  judgment 
for  defendant,  rejecting  her  demands,  both  for  the  separation,  and 
for  setting  aside  the  sale  to  Stephens. 

None  of  the  causes  for  the  action  of  separation  which  existed, 
prior  to  the  reconciliation,  can  now  be  urged,  but  if  new  causes  have 
occurred  the  facts  which  existed  prior  to  the  reconciliation  can  be 
used  as  corroborative  evidence.     0.  O.  152,  158. 

No  cause  has  arisen  for  a  new  suit  since  the  reconciliation.    In  No- 
vember following  the  date  of  the  reconciliation,  there  was  an  alter- 
cation in  their  room  at  the  house  where  they  were  boarding.     But  a- 
reconciliation  followed  this,  and  when  the  husband  left  the  wife  they 
affectionately  parted. 

The  abandonment  is  a  distinct  cause  for  separation,  and  certain 
acts  are  required  of  the  plaintiff  before  the  decree  can  be  rendered. 
0.  0.  145. 

The  husband  returned  to  New  Orleans,  but  never  went  to  the  place 
where  he  had  left  his  wife. 

Her  right  to  demand  a  separation  for  abandonment  should  be  re- 
served, and  also  her  action  to  rescind  the  sale  made  to  Stephens, 
which  it  is  alleged  was  in  fraud  of  her  community  rights. 

It  is  ordered,  adjudged  and  decreed,  that  the  judgment  against  the 
wife,  rejecting  her  demand  for  separation,  be  affirmed,  reserving  her 
rights  to  sue  for  separation  on  account  of  abandonment,  and  the 
judgment  in  favor  of  Owen  Stephens  be  reversed,  and  one  as  in  case- 
of  non-suit  be  entered,  the  defendant  to  pay  costs  of  appeal. 
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No.   12,094. 
State  op  Louisiana  vs.  Abthur  Brooks  bt  al. 

The  surety  on  a  bond  Is  not  released  by  the  fact  tbat  a  noUe  protequi  was  entered 
on  motion  of  tbe  District  Attorney,  because  of  irregularity  in  finding  the 
Indictment.  The  defendant  and  his  surety  were  properly  held  to  answer 
to  another  indictment  returned  in  lieu  of  the  bad  indictment. 

APPEAL  from  the  Eleventh  Judicial  District  Ooart  for  the  Parish 
of  St.   Landry.     PerrauU^  J, 


M,  J.  Cunninghamj  Attorney  General;  E,  B,  DuBuissoriy  District 
Attorney;  P.  A.  Simmons^  of  Ooansel  for  State:  cite  34  Ark.  610;  6 
Tex.  App.  188;  8  Bush.  (Ky.)  22;  United  States  vs.  Reese,  4  Saw- 
yer, 629. 


R.  L.  Oarland  and  E.  P.  Veazie  tot  Defendants,  Appellants. 


Submitted  on  briefs  April  11,  1896. 
Opinion  handed  down  April  20,  1896. 


Opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  accused  was  indicted  for  robbery  on  October  7,. 
1896,  and  on  the  same  day  they  were  bailed.  Subsequently  the  Dis- 
trict Attorney  moved  to  have  the  grand  jury  purged  of  one  of  its 
members  against  whom  there  was  an  indictment  pending.  The 
motion  having  been  granted  the  jury  was  instructed  to  find  new  in- 
dictments against  all  accused  unarraigned.  October  12,  1895,  the 
grand  jury  presented  another  indictment  against  the  accused  for  the 
same  offence. 

They  were,  in  due  time,  called  for  arraignment  and  did  not  re- 
spond. At  a  subsequent  term  of  the  court  the  accused  were  again 
called  for  arraignment ;  one  of  them,  Adolph  Jackson,  did  not  an- 
swer.- 

On  the  District  Attorney's  motion,  after  du9  proof,  the  bond  was 
forfeited  and  judgment  entered  against  the  accused  and  the  surety 
on  his  bond.  After  the  judgment  had  been  rendered  a  nolle  prosequi 
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was  entered  on  the  motion  of  the  prosecating  officers,  discontinuing 
iihe  prosecution  on  the  first  indictment  for  the  reason  that  one  of 
the  members  of  the  grand  jury,  before  it  had  been  purged,  was  not 
^competent  to  serve  as  a  juror.  A  motion  to  have  the  forfeiture  re  - 
poinded  was  filed  on  the  ground  that  the  surety  on  the  bond  was  re- 
leased by  the  nolle  prosequi  entered  as  to  the  first  indictment. 

After  haying  heard  the  evidence  the  District  Judge  overruled  the 
motion  to  rescind.  From  the  judgment  the  surety  prosecutes  this 
appeal. 

The  question  for  our  decision  is  whether  the  surety  is  bound  by 
recognizance  that  an  accused  shall  appear  to  answer  to  a  particular 
.indictment  against  him,  after  the  District  Attorney  enters  a  nolle 
tprosequi  as  to  that  indictment  and  the  grand  jury  brings  in  another 
ifor  the  same  offence? 

In  our  view,  if  the  defendant  fails  to  appear  to  answer  to  the  sec- 
»ond  indictment  the  recognizance  is  forfeited. 

The  defendant  having  been  held  to  bail  is  deemed  to  be  in  custody 
'Of  the  court  (as  if  imprisoned)  to  answer  for  the  charge  against  him. 
The  indictment  may  be  bad,  and  yet  he  may  be  held  to  answer  to 
the  charge  as  set  forth  in  another  indictment.  We  are  of  opinion 
that  the  District  Oourt  correctly  held  that  the  bond  had  been  for- 
tfeited.  The  provisions  of  the  bond  were  not  only  to  appear,  but  also 
.not  to  depart  without  leave  in  matter  of  the  crime  charged. 

Judgment  affirmed. 


79  m  No.  12,002. 

40    682 

<:}RB8CBNT  CrrY  RiLILROAD  COMPANY    VS.     NBW    ORLBANS    &    OAB- 

ROLLTON  Railroad  Oompany. 

In  order  to  authorize  one  street  railway  company  to  occupy  the  tracks  of  another 
there  must  be  legislative  permission  for  the  same,  or  it  must  result  from  such 
necessary  Implication  from  the  grant  that  the  abandonment  of  the  grant 
would  necessarily  result  from  the  non- occupancy  of  the  roadbed  of  the  street 
railway  first  occupying  the  street. 

APPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleans. 
King^  J. 

Farravy  Jonas  &  Kruttschnitt  for  Plaintiff,  Appellant. 
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Henry  P.  Dart  for  Defendant,  Appellee. 


Argned  and  submitted  March  9,  1896. 
Opinion  handed  down  April  20,  1896. 


The  opinion  of  the  court  was  delivered  by 

MoEnbry,  J.  The  plaintiff  and  defendant  are  street  railway  cor- 
porations. 

The  latter  was  in  position  on  Carroll  ton  avenue,  when  a  change  of 
route  was  granted  to  the  plaintiff  corporation  to  run  through  the 
same  street  on  the  neutral  ground.  This  expression  '' neutral" 
ground  has  occasioned  some  confusion  in  the  interpretation  of  the 
grant  to  plaintiff.  Neutral  ground  had  its  origin  in  its  application  to 
the  unclaimed  part  of  Canal  street,  which  was  the  dividing  line  be- 
tween two  municipalities.  It  has  no  significance  in  its  application 
to  other  streets.  The  centre  of  CarroUton  avenue  was  occupied  by 
a  gravel  road  before  the  defendant's  road  was  located  thereon.  On 
either  side  there  was  a  wide  space  unoccupied,  but  used  at  times  as 
a  playground.  The  City  Engineer  located  the  plaintiff's  road  under 
the  grant  to  them  to  pass  through  CarroUton  avenue  on'  what 
he  then  construed  to  mean  the  neutral  ground.  This  location  was 
accepted  by  the  plaintiff  and  it  commenced  work  for  the  construc- 
tion of  its  track  as  located.  This  location  did  not  interfere  with  the 
defendant's  tracks.  The  plaintiff,  for  some  reason,  abandoned  work 
on  its  location,  and  about  a  year  afterward  the  City  Council,  by  or- 
dinance, declared  the  neutral  ground  to  be  the  centre  of  the  street 
through  which  the  defendant's  railway  was  located.  In  this  ordi- 
nance there  is  no  grant  to  the  plaintiff's  road  to  run  over  the  tracks 
of  the  defendant. 

In  plaintiff's  brief  it  is  stated  that  the  facts  make  a  street  a  neutral 
ground,  and  not  any  ordinance  of  the  Oity  Council. 

To  the  time  that  the  ordinance  delaring  the  centre  of  the  avenue, 
on  which  defendant's  road  was  located,  neutral  ground,  the  neutral 
ground  of  the  avenue  was  the  unoccupied  part  of  the  street.  This 
is  the  testimony  of  the  City  Engineer.  Williams,  an  engineer,  who 
had  always  lived  in  CarroUton,  and'on  CarroUton  avenue,  says  in  his 
testimony  that  when  the  grant  to  plaintiff  was  made  the  sides  of  Car- 
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ronton  ayenae  were  graRS -grown  and  used  as  a  playground,  which 
up  to  1892  was  considered  as  neutral  ground,  so  far  as  appearance» 
warranted  such  designation. 

From  his  earliest  recollection  the  centre  of  the  avenue  was  occu- 
pied by  a  roadway  until  a  graveled  roadway  was  built.  It  was  after 
the  making  of  this  gravel  road  that  the  defendant's  road  was  con- 
structed on  it.  Therefore  there  is  no  force  in  the  argument,  because 
a  part  of  what  was  once  neutral  g^und  is  now  graveled  and  im- 
proved, it  could  not  have  been  the  intention  of  the  city  government 
to  permit  a  road  to  be  built  on  it. 

There  is  no  question  of  the  intention  of  the  Oity  Ooundl  involved 
in  this  question.  It  is  a  fact  at  issue  whether  or  not  the 
geographical  features  of  the  avenue  are  such  as  to  comp.l  the 
occupancy  of  defendant's  roadbed.  If  they  are  not  of  that  charac- 
ter, no  grant  by  implication  can  be  inferred. 

The  grant  to  the  plaintiff  is  that  it  shall  construct  its  road  oq  Sec* 
ond  from  Broadway  to  Oarrollton  avenue,  thence  through  the  neu- 
tral ground  of  Oarrollton  avenue  to  Fourth  street,  and  thence  along 
Fourth  to  the  parish  line.  There  was  no  legislation  declaring  any 
part  of  the  street  neutral  ground  when  this  ordinance  was  passed^ 
and  the  passage  of  the  ordinance  subsequently  is  an  evidence  that 
no  designation  had  been  given  by  the  city  to  any  part  of  the  street 
as  neutral  ground.  The  only  neutral  ground  to  which  the  ordinance 
could  apply  was  to  the  unoccupied  part  of  the  street. 

The  ordinance  could  not,  after  the  grant,  by  simply  designating  & 
part  of  the  street  neutral  ground,  give  any  additional  powers  not 
conferred  by  the  ordinance.  Nor  could  it  thus  authorize,  by  mere 
implication,  the  plaintiff  to  occupy  a  part  of  the  street,  which  right 
had  not  been  previously  conferred. 

After  the  passage  of  the  above  ordinance,  the  plaintiff  corporation 
attempted  to  go  on  defendant's  tracks,  and  invoked  the  proceedings 
in  this  suit  to  expropriate  the  roadbed,  cross- ties,  etc.,  necessary  for 
its  occupancy  of  the  defendant's  tracks. 

The  question  at  issue  is,  can  a  street  railway  company,  occupy  the 
track  of  another,  unless  by  express  authority  or  by  necessary  im- 
plication. 

In  several  cases  we  have  decided  that  by  special  grant  of  legisla- 
tive authority,  one  railway  company,  to  reach  its  destination  to  it» 
terminal  point,  may  occupy ;the  tracks  of  an  existing  company.     In 
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the  grant  to  the  plaintiff  this  doctrine  was  recoRnized,  as  authority 
ia  fgiven  them]  to  cross  and  ocoapy  certain  tracks  until  they  reach 
OarroUton  avenue. 

But  as  to  OarroUton  avenue  there  is  no  authority  granted  to  oc- 
cnpy  the  track  of  the  defendant  corporation.  Was  then  this  per- 
mission given  by  necessary  implication? 

On  this  point  we  are  without  precedents  in  our  jurisprudence.  But 
as  the  decrees  in  the  cases  of  Railroad  Oompany  vs.  Railroad  Oom- 
pany,  41  An.  564;  Railroad  Oompany  vs.  Railroad  Oom.pany  et  al,j 
44  An.  490 ;  Railroad  Oompany  vs.  Railroad  Oompany,  44  An.  64 ; 
Railroad  Oompany  vs.  Oity,  44  An.  730;  Railroad  Oompany  vs.  Oiby, 
44  An.  748;  Railroad  Oompany  vs.  Railroad  Oompany,  44  An.  1071, 
were  based  on  the  authorities  from  other  States,  which  had  preceded 
us  in  street  railway  facilities,  this  court  ought  to  look  to  the  authori- 
ties in  the  other  States  for  instruction  and  for  precedents. 

In  Sharron  Railway  Oompany,  9  American  State  Rep.,  188,  it  was 
held,  to  justify  the  taking  by  one  railroad  company  for  the  same  use, 
under  the  right  of  eminent  domain,  the  land  acquired  by  another  com- 
pany, which  is  necessary  for  the  latter  to  economically  and  expedi- 
tiously carry  on  its  present  and  prospective  business,  that  there  must 
be  a  necessity  so  absolute  that  without  it  the  grant  itself  would  be 
defeated,  and  not  a  necessity  created  by  the  company  itself  for  ita 
own  convenience  or  sake  of  economy. 

In  this  case  no  question  can  arise  as  to  the  impairment  of  the 
obligation  of  a  contract,  except  so  far  as  stated  in  case  of  Railroad 
Oompany  vs.  Railroad  Oompany,  44  An.  491,  that  a  street  railway  oc- 
cupying the  tracks  of  another  can  not  interfere  with  the  company's 
road,  over  whose  tracks  it  runs  its  cars,  so  as  to  disturb  its  schedule 
time,  in  accordance  with  its  contract  with  the  city,  and  thus  practically 
evict  it  from  its  roadbed.  And  here  we  will  state  that  the  necessity 
for  express  permission  by  the  Oity  Oouncil,  or  an  implication  from 
the  authority  granted,  exists,  so  that  the  schedule  time  of  the  road 
first  occupying  the  street  can  not  be  interfered  with. 

In  granting  the  authority  the  city  must  undoubtedly  have  the  op- 
portunity of  so  expressing  itself  as  to  shield  itself  from  damages. 

In  the  tsollation  of  the  authorities  in  the  case  referred  to,  under 
the  head  of  ^^How  Legislative  Intent  mibst  be  Expressed,^ ^  we  find  it 
stated  and  amply  supported  by  citation  of  authorities  that  an  <<  im- 
plication does  not  arise  except  from  the  language  of  the  legislative 
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act,  or  from  its  beinK  shown  by  an  application  of  the  act  to  the  snb- 
Jeet  matter  to  be  a  necessary  condition  to  the  beneficial  enjoyment 
and  efficient  exercise  of  the  powers  expressly  granted,  and  thpn 
only  to  the  extent  of  the  necessity."  ''There  can  be  no  implica- 
tion," says  the  Supreme  Ooort  of  Pennsylvania,  in  speaking  of  the 
right  of  a  railroad  company  to  take  by  implication  a  portion  of  the 
road  of  a  street  railway,  ''  unless  it  arises  from  a  necessity  so  abso- 
lute that  without  it  the  grant  itself  will  be  defeated.  It  must  also  be 
a  necessity  that  arises  from  the  very  nature  of  things  over  which  the 
corporation  has  no  control ;  it  must  not  be  a  necessity  created  by  the 
company  itself  for  its  own  convenience  or  for  the  sake  of  economy. 
Pennsylvania  Railroad  Company's  Appeal,  93  Pa.  St.  150;  Appeal  of 
Pittsburg  Junction  R.  R.  Co.,  122  Pa.  St.  611." 

In  the  matter  of  the  City  of  Buffalo,  68  N.  Y.  167;  118  Mass.  391- 
561. 

Alexandria  &  Fredericksburg  Railway  Company  vs.  Alexandria 
&  Washington  Railroad  Company,  40  Amer.  R.  743,  and  cases  cited 
in  note. 

The  several  cases  referred  to  herein  in  our  reports,  and  the  in- 
variable doctrine  announced  in  the  other  States  of  the  Union  is  that 
a  street  [railway  company  owns  the  structure  laid  by  it  in  the 
highway  and  have  a  superior  right  to  the  space  covered  by  its  tracks. 
Pierce  Railroads,  252;  Woods  Railway  Law,  Sec.  229,  p.  681;  14 
Gray,  69;  76  N.  Y.  530;  34  Iowa,  527. 

And  its  rails  can  not  be  used  by  other  competing  common  carriers, 
driving  railway  carriages  without  special  legislative  authority. 
Woods  Railway  Law,  681;  72  N.  Y.  830;  4  Stew.  (N.  J.)  525;  81  111. 
523. 

On  page  681,  Woods  Railway  Law,  it  is  stated  that  ''  a  franchise 
can  not  be  taken  under  the  general  law,  but  must  have  for  its  basis 
legislative  authority,  or  must  arise  from  necessary  implication." 

And  on  page  703,  the  same  authority  says:  ''In  the  constructioa  of 
railways,  it  necessarily  occurs  that  highways  and  other  railways 
must  be  crossed,  and  although  the  power  is  not  expressly  given,  it  is 
necessarily  inferred.  But  authority  to  take  the  bed  of  either  a  high- 
way or  railway  longitudinally  for  any  considerable  distance  will  not 
be  inferred,  especially  when  it  is  possible  to  build  the  road  without 
doing  so."  As  a  conclusion  from  all.the  authorities,  the  same  author 
thus  expresses  what  is  a  permission  by  implication  to  interfere  with 
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the  franchise  of  an  elder  grant :  ''If,  however,  the  two  grants  can  not 
stand  together,  and  upon  an  application  of  the  grant  to  the  subject 
matter  it  is  found  that  the  latter  will  be  defeated  unless  it  is  per* 
mitted  to  interfere  with  the  franchises  of  another  corporation,  the 
presumption  is  raised  that  such  interference  was  contemplated  by 
the  Legislature"  (p.  699). 

In  the  instant  case  there  was  no  permission  granted  to  plaintiff  to 
use  the  rails  or  roadbed  of  the  defendant  company.  There  is 
nothing  in  the  situation  of  the  locality  which  both  railways  are  per- 
mitted to  occupy  to  justify  a  permission  by  implication  to  use 
defendant's  roadbed  and  tracks,  or  to  disturb  its  franchises. 

The  only  unoccupied  ground  which  could  be  designated  as  neutral 
was  that  on  either  side  of  defendant's  tracks.  This  neutral  ground 
was  accepted  by  plaintiff  as  the  territory  it  was  to  occupy.  The  sub- 
sequent resolution  of  the  Council  simply  declaring  the  space  occupied 
by  defendant  as  neutral  ground  was  an  absurdity,  as  the  Ooancil 
could  not  change  the  meaning  of  words,  and,  as  said  in  plaintiff's 
brief,  make  that  neutral  ground,  which,  in  fact,  was  not.  The  testi- 
mony in  the  record  shows  that  the  space  first  allotted  to  plaintiff's 
road  is  sufficient  for  its  purpose ;  will  not  interfere  with  defendant's 
franchise ;  and  will  not  interrupt  or  disturb  the  use  of  the  street 
or  avenue. 

There  is  not  an  authority  anywhere  that  does  not  hold  that  the 
grant  to  occupy  the  tracks  of  a  railroad  company  by  another  com- 
peting company  by  implication,  the  implication  must  be  such  that 
the  grant  would  be  defeated  without  the  use  of  the  tracks.  Here 
the  competing  company  has  a  large  space  to  occupy  without  inter- 
fering with  the  defendant's  franchise. 

What  is  the  franchise  granted  to  defendant?  It  is  that  it  may  con- 
struct a  road  through  Oarrollton  avenue  on  unoccupied  territory. 
There  is  not  a  word  said  about  the  use  of  defendant's  road  bed,  and 
the  use  of  defendant's  track  does  not  spring  from  any  necessary  im- 
plication, as  there  is  ample  territory  assigned  to  plaintiff  to  construct 
its  road  without  interfering  with  defendant's  roadbed. 

Jadgment  affirmed. 

Dissenting  Opinion. 

MiLLBR,  J.    The  plaintiff,  with  a  franchise  for  a  street  railway  ex- 
tending through  the  neutral  ground  of  Oarrollton  avenue,  seeks  to 
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compel  the  defendant,  the  New  Orleans  &  Oarrollton  Railroad  Com- 
pany, to  permit  the  use  of  its  tracks  laid,  it  is  alleged,  on  the  road- 
bed granted  to  plaintiff;  the  ase  to  be  jointl}^  possessed  by  the  two 
companies,  and  on  suitable  compensation  to  be  paid  by  plaintiff. 
The  defendant  excepted  that  the  petition  showed  no  cause  of  ac- 
tion; that  plaintiff  had  no  right  to  use  defendant's  tracks;  and  that 
plaintiff's  purchase  is  void  for  failure  of  the  Oonncil  to  comply  with 
the  law  in  granting  the  purchase.  The  exceptions  referred  to  the 
merits  were  renewed  in  the  answer,  with  the  additional  averment  that 
defendants,  in  possession  of  its  tracks  for  years,  had  expended  money 
in  laying  them,  and  plaintiff  had  no  right  on  the  tracks.  From  the 
verdict  and  judgment  in  defendant's  favor,  plaintiff  appeals. 

The  plaintiff,  operating  a  street  railway  in  this  city,  obtained  by 
transfer  the  right  to  extend  its  tracks  to  the  line  of  Jefferson  parish, 
on  designated  streets,  of  which  Broadway  was  one,  but  before  the 
privilege  was  exercised,  the  city  by  ordinance  of  September  9,  1892, 
authorized  the  purchaser  of  the  franchise  to  constrpct  the  road 
through  the  neutral  ground  of  Oarrollton  avenue,  from  Second  to 
Fourth  street,  thus  substituting  the  avenue  for  the  distance  named 
in  lieu  of  Broadway.  The  Oily  Surveyor,  under  this  change,  gave 
the  plaintiff  lines  for  the  construction  of  the  road  on  that  portion  of 
the  avenue  adjoining  the  banquette  on  the  lower  side.  Thereafter 
the  Council  by  ordinance  defined  the  neutral  ground  to  be  the  cen- 
tral space  of  sixty -six  feet  lying  between  the  strips  of  thirty  feet 
wide  on  either  side  next  to  the  banquette.  Then  the  surveyor  gave 
plaintiff  lines  to  run  on  this  neutral  ground.  This  brought  about  the 
contention  now  before  us,  as  plaintiff's  lines  were  over  the  defend- 
ant's tracks. 

The  ordinance  under  which  defendant  laid  its  tracks  preceded  that 
of  plaintiff,  and  assigned  the  upper  side  of  the  avenue.  The  upper 
side  might  well  have  been  deemed  the  space  of  thirty  feet  next  to 
the  upper  banquette.  No  question  is  raised  on  that  point,  plaintiff 
only  claiming  the  common  use  of  defendant's  tracks,  laid  as  they 
are  on  the  upper  side  of  the  neutral  ground,  designated  as  the  space 
through  which  plaintiff's  tracks  are  to  pass. 

We  have  given  attention  to  the  argument  and  authorities  cited 
by  defendant  to  support  the  contention  that  our  law  affords  no 
warrant  for  expropriation  proceedings  in  this  case.  The  right  to  use 
the  streets  for  railway  purposes  can  not  be  obtained  by  expropria- 
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tion,  bot  is  derived  from  the  manicipal  authorities  clothed  with  the 
power  to  regulate  the  use  of  the  public  streets.  City  Oharter,  Acts 
i882,  No.  20,  Sec.  8;  Elliott  od  Street  Railways,  p.  ~;  Brown  vs. 
Daplessis,  14  An.  842.  The  plaintiff  in  this  case  asserts  the  right 
dainied  to  be  conferred  by  the  city  ordinances.  The  taking  or 
rather  the  joint  use  of  defendant's  tracks  this  suit  seeks  to 
enforce  is  merely  incidental  to  the  ordinances  under  which 
plaintiff  claims.  There  is,  hence,  in  our  opinion,  no  room  for  the 
discussion  of  the  right  of  expropriation  in  the  usual  sense  of  that 
power;  the  plaintiff's  right,  if  it  exists,  being  derived  from  the  or- 
dinances. The  right  of  the  city,  after  selling  to  one  company  a 
street  franchise,  of  giving  to  another  company  the  use  of  the  tracks 
embraced  in  the  first  franchise,  is,  of  course,  restricted,  but,  within 
the  appropriate  limits,  ,i9  conferred  by  the  city  charter.  The  pro- 
vision is :  The  city  shall  have  the  power  to  require  and  compel  all 
iioes  of  railway,  in  any  one  street,  to  use  one  and  the  same  track, 
and  it  announces  the  policy  in  the  public  interest  that  no  street  shall 
be  unnecessarily  obstructed  with  a  number  of  tracks  when  one  will 
snffice.  If  then  the  ordinances  relied  on  authorize  plaintiff  to  use 
the  defendant's  tracks  for  the  short  distance  of  fourteen  hundred 
and  forty  feet,  thus  obviating  two  lines  of  tracks  on  an  important 
thoroughfare  of  this  city,  in  our  view  the  case  presents  the  mere 
question  of  the  exercise  of  police  power,  and  calU  for  no  examina- 
tion of  the  scope  of  the  right  to  expropriate. 

The  exception  of  no  cause  of  action  raises  the  question,  whether 
the  ordinances  relied  on  by  plaintiff  confer  the  right  to  use  defend- 
ant's tracks.  It  is  true  the  ordinances  do  not  refer  to  the 
tracks,  but  plaintiff's  contention  is,  the  right  to  their  use  is 
given  by  necessary  implication.  The  Council,  in  designating  the 
neutral  ground  of  Carrollton  avenue  as  plaintiff's  roadbed,  supposed 
that  the  words  used  carried  an  accepted  significance,  applied  to  an 
avenue  with  a  well  defined  central  strip.  There  was  testimony  that 
the  strips  of  thirty  feet,  next  to  the  banquette  on  either  side,  were 
deemed  neutral  ground  by  the  people  in  the  neighborhood.  Such 
significarce,  we  think,  to  whatever  extent  it  may  have  existed,  was 
parely  local,  not  apt  to  be  the  sense  of  the  Council  or,  indeed,  of  any 
one  employing  the  words  to  designate  a  portion  of  an  avenue.  In 
their  usual  acceptance  the  neutral  ground  of  a  wide  avenue  would 
be  deemed  to  refer  to  the  central  space  bordered  by  trees,  and  not 
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to  the  strips  of  thirty  feet  wide  on  each  side  next  to  the  banquette. 
Without  any  other  light  than  that  afforded  by  the  ordinance  itself^ 
it  seems  to  us  it  would  be  a  most  arbitrary  construction  to  apply 
''neutral  ground"  to  either  strip  and  not  to  this  central  space.  There- 
are  other  avenues  of  this  city  of  which  we  take  notice  like  that  in 
OarroUton.  It  would  hardly  occur  to  any  one  to  call  the  strips  or 
streets  on  either  side  of  Canal  or  Esplanade  streets  neutral  ground. 
If  he  used  the  terms,  the  reference  would  naturally  be  accepted  as 
referring  to  the  large  space  or  middle  ground,  and  on  which  it  is  per- 
tinent to  notice  the  city  railways  on  those  avenues  are  placed.  In 
some  of  the  earlier  railroad  ordinances  the  words  ''neutral  ground'' 
are  used,  and  the  centre  and  not  the  sides  or  streets  were  understood 
to  be  intended,  and  the  roads  located  accordingly.  See  Ordinancea 
City  Railroad,  etc. ;  Leovy  Ordinances,  pp.  437, 468, 466.  As  a  ques- 
tion of  construction  required  of  us  in  this  case,  without  other  aid  a 
than  the  ordinance,  we  should  hold  chat  neutral  ground  of  Carroll - 
ton  avenue  referred  to  the  central  space  of  sixty -six  feet.  But  wo 
are  not  left  to  the  original  ordinance.  The  Council  by  its  subsequent 
ordinance  defined  neutral  ground  as  this  central  space.  If,  as  must 
be  conceded,  the  Council  had  the  power  to  give  this  right  of  way, 
there  is  no  conceivable  objection  to  the  defining  ordinance,  if  the 
roadbed  was  not  stated  with  precision  in  the  first.  It  is  said  the 
plaintiff  at  first  received  lines  from  the  surveyor,  assigning  the  lower 
strip  of  the  avenue  for  the  roadbed,  and  then  began  to  construct  the 
road.  But  both  the  plaintiff  and  the  city  abandoned  that  interpreta- 
tion of  the  ordinance.  If  the  plaintiff  begun  wrong,  we  do  not  ap- 
preciate it  was  bound  to  persist  in  the  error.  If  the  ordinance^ 
whether  original  or  as  amended,  gave  to  plaintiff  the  neutral  ground 
for  its  roadbed,  there  was  no  impediment  to  the  plaintiff  availing 
itself  of  its  right.  In  our  view,  under  the  plaintiff's  ordinance,  it 
acquired  the  right  to  build  its  road  over  the  central  space  of  sixty- 
six  feet  of  the  avenue.  That  interpretation  of  the  neutral  ground 
would  be  natural  under  the  original  grant,  and  is  exacted  by  the 
plain  terms  of  the  amended  ordinance  to  have  effect  the  same  as  if 
part  of  the  grant  first  conferred. 

On  the  sixty-six  feet  through  which  the  plaintiff  is  authorized  to 
lay  its  tracks  is  a  gravel  road,  twenty- five  feet  in  width,  which  is 
the  thoroughfare  for  vehicles  extending  from  CarroUton  to  the  rear 
The  road  occupied  part  of  the  sixty -six  feet  when  the  ordinance  waa 
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passed  and  for  years  before.     On  the  lower  side  of  this  road  is  a  row 
of  trees  ten  feet  in  width,  next  the  road  is  a  space  of  five  feet  left, 
we  presume,  for  the  safe  passage  of  the  defendant's  cars,  the  tracks 
of   its  cars  occupying  eighteen   feet   alongside  the  five  feet  space 
and  succeeding  the  eighteen  feet  on  the  upper  side  is  another  row  of 
trees  of  ten  feet.     The  sixty-six  feet  is  thus  already  taken  up   to 
the  extent  of  fifty-eight  feet.     There  is  no  room  for  the  plaintiff's 
tracks,  unless  to  the  exclusion  of   the   gravel  road,  or  over  the  de- 
fendant's tracks.     With  the  power  of  the  city  to  compel  the  common 
use  of  the  tracks,  and  under  the  ordinance  giving  plainfiff  part  of  the 
space  of  sixty-six  feet,  the  City  Surveyor  gave  the  plaintifiF  lines 
over  defendant's  tracks,  as  the  only  method  of  executing  the  ordi- 
nances. The  defendant  resists  this  use  of  its  tracks.  If  its  contention 
is   successful,  the  plainti£F  can  have  no  tracks  on  the  sixty -six  feet, 
unless  it  can  be  maintained  the  ordinances  take  from  the  public  the 
thoroughfare  in  use  for  years  and  established  at  great  expense.  Can. 
any  such  purpose  be  attributed  to  the  ordinances ;  or  in  other  words  is 
that  construction  consistent  with  the  tests  that  guide  rational  inter- 
pretation?     The   gravel  thoroughfare   within  the  sixty -six  feet  is 
not  appropriately  to  be  designated  as  neutral  ground.     We  can  not 
suppose,  in  passing  the  ordinances  giving  the  right  of  way  thro jgh 
neutral  ground,  it  was  the  intention  to  destroy  a  public  road  neces- 
sary to  the  public,  and  in  actual  use.     In  view  of  the  fact  that  with- 
out encroaching  on  this  road  there  is  copious  space  for  both  com- 
panies, if  they  use  the  same  tracks,  the  conclusion  that  was  the  pur- 
pose seems  the  only  reasonable  interpretation  of  ordinances  of  the 
city,  vested  with  the  power  to  compel  the  common  use  of  tracks  by 
companies  havini;  franchises  on  the  same  street.     We  are  fortified 
in  our  interpretation  by  the  action  of  the  city  authorities,  in  exer- 
cising the  police  power  of  regulating  the  use  of  the  streets.     There 
is,  in  our  view,  no  basis  on  which  we  can  substitute  another  con- 
struction compelling  the  laying   of   four  tracks  on   an  important 
avenue,  when  two  will  suffice,  and  a  construction  too  that  leads  ta 
the  unnecessary  deprivation  of  a  roadway  in  use   by  the   public. 
We  think  the  action  of  the  City  Surveyor  was  within  the  scope  of 
the  ordinances. 

It  is  claimed  that  the  ordinances  of  the  plaintiff  are  not  legal,  be- 
cause it  is  supposed  they  convey  street  franchises  not  sold  at  public 
auction,  (Acts  1888,  No.  135) .     The  law  requires  such  sale  of  a  street 
55 
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line  of  railway.  la  this  case  the  ordinances  sapply  merely  the  means 
of  connecting  lines  above  and  below  the  avenue  by  giving  the  ase  of 
theavenae  for  the  short  distance  of  one  thousand  four  hundred  feet. 
No  such  connection  could  be  sold,  and  hence  can  not  be  deemed 
within  the  scope  of  the  Act  of  1888.  Impressed  as  we  f  re  with  the 
duty  of  upholding  this  act  of  1888,  and  waiving  any  expressions  not 
called  for  in  this  case,  we  are  of  opinion  that  the  controversy  pre- 
sents no  infringement  on  the  act. 

When  the  city  requires  the  use  by  two  companies  of  the  same 
tracks,  there  are  the  resulting  obligations  that  the  company  holding 
the  first  franchise  must  be  indemnified  for  the  damage  incident  to 
yielding  up  its  tracks;  that  the  reconstructions  for  adapting  the 
tracks  to  the  common  use  be  paid  by  the  company  holding  the  last 
franchise;  that  the  cost  of  maintenance  shall  be  borne  equally,  and 
that  the  reconstruction  shall  be  made  with  the  least  inconvenience 
to  the  first  company.     Railroad  vs.  Railroad,  47  An.  314. 

A  decree  in  plaintiff's  favor^  under  the  circumstances  suggested, 
is,  I  think,  the  proper  solution  of  the  controversy.  I  therefore 
dissent  from  the  opinion  and  decree. 

Breaux,  J.,  concurs  ia  this  dissent. 


No.   12,042. 

A.    SCHNEIDAU   ET  ALS.  VS.  NEW   ORLEANS   &  CaRROLLTON 

'^5LJ?i  Railroad  Company. 

Wlieroacbild  of  ihe  age  of  four  years,  a  passenger  on  a  street  railway  car,  is 
accompanied  by  a  periou  of  sutTlcient  ago  and  discretion  to  take  care  of  it,  i  s 
put  off  the  car  at  the  child's  stopping  place,  by  the  conductor,  and  the  person 
having  charge  of  the  child  follows  it,  and  both  reach  the  street  in  safety  and 
are  waiting  for  the  passing  of  a  car  on  a  parallel  track,  the  railway  company 
is  not  responsible  in  damages,  if  the  child  runs  toward  the  passing  car,  strikes 
it  and  is  thrown  down  and  Injured. 

A  PPEAL  from  the    Civil  District  Court  for  the  Parish  of  Orleans. 


King,  J, 


Bernard  M2ClQsTcey  and  William  L.  Hughes  tor  Plaintiff,  Appellant. 


jr.  M.  Bonner  for  Defendant,  Appellee. 
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Argued  and  sabmitted  April  20,  1896. 
Opinion  handed  down  May  4,  1896 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  sues  as  natural  tutrix  of  her  minor 
child  to  recover  damages  for  severe  injuries  inflicted  upon  him  by 
one  of  defendant's  cars.  The  case  was  submitted  to  the  lower  court, 
withont  intervention  of  a  jury,  and  there  was  judgment  for  the  de- 
fendant. 

In  the  original  petition  the  complaint  is  that  the  child,  who  was 
abont  four  years  of  age,  was  knocked  down  and  injured  by  one  or  de- 
fendant's cars,  while  a  passenger  on  the  same.  An  amended  peti* 
tion  was  filed  in  which  the  cause  of  action  was  alleged  as  follows: 

^'That  said  child  was  a  passenger  in  the  car  going  in  the  direction 
of  Carrollton,  and  was  removed  from  said  car  by  its  conductor  and 
placed  on  the  street  before  the  person  in  charge  of  said  child  had 
alighted.  That  neither  said  child  nor  the  person  in  charge 
of  said  child  was  notified  that  a  car  was  coming  at  a  rapid  rate  of 
speed  from  the  other  direction  of  the  line  of  said  railroad  company, 
nor  did  the  conductor  of  said  car,  upon  which  the  said  child  was  a 
passenger,  notify  said  child  or  the  person  in  charge  of  said  child 
that  said  car  was  coming,  and  it  was  an  act  of  negligence  to  place 
said  child  on  the  public  street  ahead  of  the  person  in  charge  of  said 
child  and  that  the  want  of  notice  constituted  negligence." 

A  young  lady  aged  sixteen  wad  in  one  of  defendant's  cars,  in  charge 
of  her  brothers,  both  young  children.  The  young  lady  notified  the 
conductor  to  stop  at  Nashville  avenue.  As  she  had  directed  the  car 
stopped  in  order  that  she  and  the  children  in  her  charge  could  get 
off.  The  four-year-old  boy  was  put  off  by  the  conductor,  the  young 
lady  saying,  in  her  testimony,  that  she  was  on  the  steps  when  the 
child  was  placed  on  the  {i:round.  At  this  time  one  of  defendant's 
cars  was  going  down  town  in  an  opposite  direction  from  the  car  in 
which  the  young  lady  and  the  children  were  passengers.  But  the 
young  lady  and  the  children  had  safely  been  placed  on  the  ground 
and  were  standing  at  the  point  where  they  had  alighted,  when  the 
down*  town  car  was  approaching.  The  youngest  child  started  for 
his  home  near  by,  and  as  he  approached  the  track  the  motorman  in 
the  approaching  car,  who  had  previously  shut  off  the  power,  and  the 
car  was  going  by  its  own  momentum,  saw  the  child  approaching  the 
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track,  and  immediately  applied  the  brakes.  The  front  of  the  car 
passed  the  child  and  he  ran  into  it  somewhere  between  the  front  and 
rear  trucks.  It  is  important  to  determine  whether  the  person  in 
charge  of  the  children  had  gotten  off  the  car,  and  was  waiting  for 
the  car  to  pass.  There  can  be  no  doubt  of  defendant's  liability  if  the 
conductor  deliberately  placed  a  child  of  such  tender  years  on  the 
ground  unprotected,  in  the  presence  of  a  passing  car. 

The  young  lady  says:  ''I  had  gotten  off  the  car  and  started  across 
when  the  accident  happened."  She  locates  herself  when  the  acci- 
dent happened  by  saying  she  was  '^a  few  steps  from  the  car  that 
ran  over  him,"  and  was  standing  on  the  lake  side  of  the  up-town 
track.  The  car  which  she  had  left  had  moved  off.  The  youngest 
child  started  to  cross  the  track  while  she  was  standing  with  the 
other  child  where  she  had  left  the  car. 

She  did  not  see  the  child  when  he  started  toward  the  track. 

This  testimony  is  corroborated  by  witnssees  for  the  defence. 

In  another  part  of  her  testimony  the  young  lady  says:  The  mo- 
ment the  little  fellow  was  put  out,  he  started  diagonally  across  from 
the  upper  to  the  lower  crossing  and  her  brother  started  to  follow 
him,  and  she  had  got  very  near  the  track  with  the  second  brother 
when  the  accident  happened. 

T.  Hochart,  who  saw  the  accident,  says  he  was  at  the  corner 
of  Nashville  avenue  and  St.  Charles,  and  he  saw  a  young  lady  get 
out  of  the  car  with  two  children  and  another  lady,  and  they  were 
standing  just  where  the  car  stopped,  waiting  for  the  car  coming 
down  to  pass.  *'  Then  I  saw  a  little  boy  turn  loose  and  go  over 
before  the  car  had  reached  the  corner.  The  gong  was  ringing,  of 
course,  and  the  boy  struck  the  car  right  in  the  middle  of  the  car  and 
had  his  hand  just  cut  here.  " 

L.  E.  Turner,  another  witness,  says  he  was  in  the  car  that  in- 
jured the  child  and  that  there  <'  was  a  lady  and  a  child  or  two  of 
them.  I  noticed  them  on  the  other  corner  ahead.  The  child  ran> 
over  toward  the  car  we  were  in  and  immediately  there  was  a  scream, 
and  I  jumped  out  and  ran  and  picked  the  child  up,  and  I  saw  this 
young  lady,  they  told  me  was  the  sister  of  the  child.  "  He  says  that 
the  child  ran  into  the  midway  of  the  car. 

J.  Milford  says  he  was  in  the  car  which  injured  the  child.  **  After 
crossing  the  corner,  the  other  car  that  those  people  had  come  out  ot 
had  stopped,  and  this  car  I  was  in,  the  motorman  of  the  car  I  was 
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in,  he  got  then  within  fifty  or  sixty  feet  of  the  crossing  and  had  be- 
gan to  sound  his  gong.  When  the  car  I  was  in  got  very  near  to  the 
comer  where  the  people  were  standing  this  lady — there  was  two 
women  and  two  little  boys  *  *  *  was  standing  at  the  corner  and 
the  car  began  to  start  out,  and  the  girl  had  this  other  child  by  the 
hand,  and  jastas  the  car  was  in  the  crossing  the  boy  breaks  and  runs 
diagonally  across,  and  the  car  strikes  the  child  in  the  head  and 
kaocks  it  down,  and  the  car  ran  then  about  twenty  feet  and  it 
stopped.  "  He  says  the  child  ran  into  the  car  '*  just  where  the  front 
wheels  had  passed." 

G.  W.  Sievers  says  he  was  in  the  car  with  the  young  lady  and  the 
children.  He  was  on  the  rear  platform  and  saw  the  child  run  into 
the  car,  striking  against  the  bolt  on  the  side  of  the  car  behind  the 
front  wheels. 

O.  T.  Dreux,  who  was  motorman  on  Car  63,  against  which  the  child 
ran,  says :  *'WhenI  got  to  Eleanore  street,  that  is  a  half  a  square  above 
Nashville  avenue,  I  noticed  Car  34  stop  at  the  corner,  putting  some 
passengers  out.  The  rule  of  the  company  is,  when  you  see  a  car 
stop  to  put  out  passengers  to  ring  the  gong,  and  I  shut  my  power 
off  and  let  my  car  roll,  and  commenced  ringing  my  gong  and  kept 
ringing  until  I  got  even  with  the  car  that  stopped,  and  I  noticed  this 
little  child  running  toward  my  car,  and  I  started  to  put  my  brake  on 
as  fast  as  I  could,  and  I  could  see  the  child  running  to  the  car  after 
the  car  had  passed  him,  and  I  stopped  the  car  about  seven  or  eight 
feet  below  the  lower  crossing,  and  I  ran  back  because  I  heard  this 
lady  screaming,  and  when  I  got  there  Mr.  Trepagnier  already  had 
ron  back  and  picked  the  child  up."  He  says  he  could  see  the  child 
running  and  that  he  was  likely  to  run  into  the  car,  and  that  he  ap- 
plied the  brakes  and  stopped  the  car  as  quick  as  he  could.    * 

Owen  McMahon,  who  was  the  conductor  on  the  car  in  which  the 
yoQDg  lady  and  children  were  passengers,  says  he  got  down  from  the 
platform,  assisted  the  youngest  child  out,  then  the  other,  and  finally 
the  young  lady,  and  then  started  on  his  way  with  the  car.  He  had 
gone  about  ten  feet  when  he  saw  the  child  start  toward  the  track ; 
stopped  his  car  and  endeavored  to  reach  the  child  to  save  it.  He 
flays  the  child  ran  into  the  car  about  midway.  He  also  says  he  cau- 
tioned the  young  lady  that  a  car  was  approaching,  but  she  denies 
this.  Bat  if  the  conductor  could  see  the  car,  she  also  could  see  it. 
The  preponderance  of  testimony  is,  that  she  was  standing  where 
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she  bad  alighted,  when  the  car  was  approaching.  The  yonng  lady 
was  old  enough  to  appreciate  impending  danger.  She  had  been 
trusted  with  the  care  of  the  children.  We  do  not  find  any  negligence 
on  the  part  of  the  defendant.  The  qaestion  presented  is  one  of  fact, 
whether  the  conductor  had  negligently  placed  the  child  of  such  ten- 
der years  unprotected  on  the  track  in  the  presence  of  approaching 
danger.  From  the  evidence  we  conclude  that  the  finding  of  the  trial 
judge  was  correct. 
Judgment  affirmed. 


No.  12,095. 
Lake  Bros.  &  Co.  vs.  Henry  Guillotte,  Tax  Collector. 

Tbe  importer  of  the  several  pieces  of  the  umbrella  or  of  the  parasol,  already  in  a 
state  of  preparation,  save  certain  work  on  some  of  the  pieces  of  minor  impor- 
tance, is  not  deemed  aniannfacturer. 

The  exemption  of  the  Constitution  is  of  textile  fabrics  and  of  capital  and  property 
employed  in  the  manufacture  of  furniture  and  other  articles  of  wood. 

Tbe  processes  whereby,  in  plaintiff's  factory,  the  articles  already  prepared  else- 
where are  given  the  shape  and  finish  of  the  umbrella  for  sale  in  commerce  are 
not  the  manufacture  of  articles  of  wood  and  of  textile  fabrics  which  would  en- 
title tbe  manufacturer^to  exemption  under  Art.  207  of  the  Constitution. 

APPEAL  from  the  Second  City  Court  of  New  Orleans. 
Morel,  J. 

J.  Zdch,  Spearing  for  Plaintiffs,  Appellees. 


E.  A,  O^ Sullivan,  City  Attorney,  G.  W,  Flynn   and  L.   O^Donnell, 
Assistant  City  Attorneys,  for  Defendant,  Appellant. 


Argued  and  submitted  April  20,  1896. 
Opinion  handed  down  May  4,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  plaintiffs  sue  to  annul  the  assessment  on  their  ma- 
chinery and  other  capital.  They  aver  that  they  are  manufacturers 
of  umbrellas  and  parasols,  and  claim  exemption  on  the  ground  that 
they  are  manufacturers  of  textile  fabrics  and  other  articles  of  wood. 
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The  facts  proved,  which  appear  material,  were  that  the  materials 
consisted  wholly  of  articles  brought  here  from  elsewhere  in  different 
sizes  salted  to  adjast  into  nmbrellas. 

We  are  informed  that  the  cloth  was  received  in  bolts;  after  in- 
spection it  was  cut  to  the  shape  in  which  it  is  used  in  the  umbrellas; 
the  pieces  after  the  cutting^  into  the  required  sizes  are  sewed  to- 
gether by  means  of  a  machine. 

The  sticks  or  rods  are  received  in  a  certain  state  of  preparation. 
At  plaintiff's  works  in  this  city  they  are  reduced  in  their  length ;  two 
slots,  the  one  near  the  handle  and  the  other  near  the  top,  are  sawed 
in  these  sticks  by  a  circular  saw ;  wire  springs  are  inserted  in  these 
^'slots''  or  ^* grooves,"  and  the  sticks  are  tipped  with  a  smal  ring 
of  metal.  The  ''notches"  and  ''runners"  are  received  in  pack- 
ages; and  the  cloth  is  adjusted  to  the  ribs  attached  to  the  stick  or 
rods  by  means  of  the  "  runners  "  and  "  notches." 

The  judgment  in  the  lower  court  was  pronounced  for  plaintiffs. 
The  defendants  appeal. 

Each  article  used  was  intended  when  it  was  manufactured  as  part 
of  umbrellas.  They  have  been  changed  here  from  parts  of  umbrellas 
to  umbrellas. 

It  would  be  extraordinary  if  the  spirit  of  the  article  of  the  Consti- 
tution, in  its  protecting  policy,  should  include  articles  manufactured 
elsewhere  and  brought  here  to  be  fitted  together  and  given  the  shape 
for  which  the  different  parts  were  intended. 

The  articles  in  question  were  manufactured  by  others  than  plain- 
tiffs, and  were,  by  the  latter,  fashioned  into  umbrellas,  by  applying 
labor  and  skill,  it  is  true,  not  to  the  extent,  however,  of  securing  the 
exemption  accorded  to  the  manufacturer.  The  word  manufacture 
has  a  more  comprehensive  meaning  than  the  processes  employed  in 
combining,  fitting  and  adjusting  the  several  pieces  of  the  umbrella. 

The  work  in  Louisiana  is  infinitesimal  as  compared  with  the  work 
elsewhere  on  the  different  articles.  The  limited  work  performed 
here  is  not  manufacturing  as  generally  understood. 

Those  engaged  in  the  manufacture  of  textile  fabrics  and  articles  of 
wood  are  exempt.  But  the  clotii  used  is  not  manufactured  here  and 
little  work  is  required  after  it  is  received,  much  less  than  is  applied 
in  making  coats  and  trousers  out  of  jeans  cloth.    • 

As  to  the  exemption  of  these,  this  court  has  decided  that  one  en- 
gaged in  cutting  and  making  coats  and  trousers  out  of  jeans  cloth, 
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which  has  been  already  manufactured  by  another,  is  not  engaged  in 
the  manufacture  of  textile  fabrics. 

Unquestionably,  if  those  who  are  engaged  in  making  coats  aod 
(trousers  out  of  jeans  cloth  are  not  exempt  because  they  do  manu- 
rfacture  the  cloth,  those  engaged  in  cutting  and  sewing  pieces 
together  and  attaching  them  to  umbrella  frames  are  not  exempt. 
Cohn  &  Feibelman  vs.  Parker,  41  An.  894. 

Ab  to  the  articles  of  wood,  we  have  seen  that  they,  the  rods  and 
-bandies,  are  in  a  state  of  preparation  when  received.  Tipping  the 
sticks  with  a  ferrule,  and  sawing  two  very  short  '*  slots  "  on  each,  is 
not  manufacturing,  within  the  intendment  of  the  article  of  the  Con- 
Btitation. 

In  the  Brooklyn  Cooperage  Company  case,  48  An.  1314,  to  which 
-oar  attention  is  directed,  no  hogsheads  were  made  in  plaintiff's 
establishment ;  the  materials  were  all  imported  and  the  work  con- 
sisted in  setting  them  in  barrel  form.  As  in  the  cited  case,  in  the 
CBBe  here,  the  parts  of  the  umbrella  are  put  into  shape  and  no 
umbrellas  are  made  in  plaintiff's  establishment. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  annulled,  avoided  and  reversed,  and  that  plaintiffs' 
demand  is  rejected  and  their  suit  dismissed.  Costs  of  both  courts  to 
he  paid  by  plaintiffs. 


No.  12,113. 
jg    ^  J.  AND  L.  Drbyfous   vs.    Henry   a.    Childs  et  al. 
'  Felix  Loeb  &  Bros.  Intervenobs. 

Notes  secured  by  a  mortgage  and  vendor's  privilege  pass  to  third  persons,  with 
mortgage  and  privilege  by  which  they  are  secured,  unaffected  by  the  unreality 
of  the  transaction  (at  the  origin),  of  which  the  holder  by  transfer  had  no  notice. 

If  one  of  the  two  debtors  in  nolido  be  solvent,  the  creditor  is  without  a  right  of 
action  to  have  annulled  a  tranauctlon  of  the  insolvent  debtor. 

A  PPEAL  from  the  Nineteenth  Judicial  District  Court  for  the  Parish 
■^    of  Iberia.     Voorhies^  J. 


Walter  J.  Burke  for  Plaintiffs,  Appellees. 


Andrew  Thorpe  and  Thorpe  &  Barber  for  Intervenors,  Appellants. 
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Argaed  and  submitted  April  22,  1896. 
Opinion  handed  down  May  4,  1896. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.     The  defendants  allege  the  indebtedness  of  plaintiffs 
and  pray  for  solidary  judgment  against  their  debtors.    They  also 
aver,  in  their  petition,  that  one  of  the  defendants,  Childs,  was  insol- 
Tenc  and  executed  an  authentic  deed  of  sale  of  immovable  property, 
for  which  there  was  no  consideration ;  that  it  was  a  mere  simulation 
tor  the  purpose  of  placing  the  property  beyond  the  reach  of  credit- 
ors; that  credit  notes  were  made  by  the  purchaser  for  the  purchase 
price,  which   they   feared   would  be  transferred  to  third  persons 
unless  restrained  by  the  writ  of  injunction,  for  which  they  prayed. 
Oontradictorily  with  the  purchaser  from  Childs,  they  also  prayed 
that  the  act  in  question  be  annulled  and  avoided  in  so  far  as  their 
interests  were  concerned. 
The  defendants  answered  and  pleaded  a  general  denial. 
The  intervenors,  Felix  Loeb  &  Bros.,  alleged  that  they  are  the 
owners  for  value  and  before  maturity  of  the   notes  delivered  by 
Robertson  to  Childs  secured  by  mortgage  on  the  property  sold  by 
the  latter  to  the  former,  and  that  they  were  prompted  to  purchase 
these  notes  by  the  fact  that  they  were  thus  secured.     The  averment 
of  intervenors  that  they  became  owners  prior  to  maturity  is  sup- 
ported by  the  uncontradicted  evidence  of  the  defendant  Childs,  who 
testified  that  they  were  negotiated  by  him,  some  time  before  the  suit 
here  was  brought  on  plaintiffs'  notes.    The  notes  of  intervenors 
were  not  matured  when  suit  was  brought.    They  were  notes  nego* 
tiable  in  form.     They  were  paraphed  by  the  notary  and  identified 
with  the  act  of  mortgage  duly  recorded  at  the  date  the  deed  was 
signed.   The  judgment  in  the  District  Court  was  for  plaintiffs  against 
Childs  and  Martin  in  solido  on  the  notes,  upon  which  the  suit  was 
brought  by  them ;  and  as  against  Robertson,  the  court  decreed  the 
sale  and  mortgage  from  Childs  to  him  to  be  a  simulation  and  ordered 
the  sale  of  the  property  for  the  payment  of  plaintiffs'  claim  and  re- 
jected the  mortgage  claimed  by  the  intervenors. 
The  intervenors  appeal. 

The  issues  here  are  limited  to  plaintiffs,  and  intervenors,  who  are 
third  persons,  'and  who  allege,  in  substance,  that  they  were  war- 
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ranted  in  considering  the  deed  of  sale  of  record  as  of  itself  confer- 
ring title  and  the  special  mortgage  and  vendor's  lien  upon  the  prop- 
erty in  all  respects  binding  and  legal;  that  the  verity  of  the  record- 
ed act  had  remained  nnqaestioned  nearly  a  year;  that  the  vendor 
had  the  right  to  sell  and  the  vendee  the  right  to  buy,  and  that  as 
there  was  nothing  to  excite  suspicion  they  became  the  holders  of 
the  notes  secured  as  already  stated. 

The  plaintiffs,  on  the  other  hand,  disclaim  all  concern  in  the  notes 
of  intervenors  thus  secured ;  they  only  assail  the  mortgage  on  the 
property  sold  and  contend  that,  different  from  negotiable  paper, 
it  is  not  protected  by  the  rule  of  the  commercial  law  applying  to 
such  paper  transferred  before  maturity. 

This  court  has,  in  a  number  of  cases  involving  the  right  of  inno- 
cent creditors  as  holders  of  mortgages,  based  its  decision  on  the 
principle  that  a  mortgage,  though  a  real  right,  is  valid  againsi  cred- 
itors in  the  situation  of  plaintiffs  here,  who  remain  inactive  and  per- 
mit them  to  be  transferred  without  objection. 

The  plaintiffs  allege  that  Childs  was  insolvent  at  the  date  of  the 
sale  in  question,  and  yet  during  a  number  of  months  the  (plaintiffs) 
creditors  remained  silent,  although  the  registry  of  the  title  was  made 
in  the  parish  of  their  residence. 

For  the  convenience  of  business  a  probative  and  even  convincing 
force  is  given  to  public  records. 

This  court  in  Bank  vs.  Flathers,  45  An.  76,  80,  reviewed  a  number 
of  decisions.  The  case  of  Carpenter  vs.  Allen,  16  An.  435,  was  re- 
ferred to  and  quoted  from,  and  the  rule  announced  reaffirmed, 
the  court  stating  that  since  the  Carpenter -Allen  case  the  principle 
was  recognized  in  a  number  of  decisions,  citing  them. 

The  decisions  rendered  since  the  Flathers  case,  upon  this  point,  are 
in  accord  with  prior  decisions,  notably  the  cases  of  Mrs.  Ada  Lester 
vs.  Connelly,  Sheriff,  48  An.  340;  Thompson  vs.  Whitbeck,  47  An. 
49,  53. 

The  principle  was  announced,  discussed  and  made  the  basis  of  the 
conclusion  reached  in  Hunter  vs.  Buckner,  29  An.  604. 

But  it  will  surely  not  be  inferred  that  the  principle  is  so  far-reaching 
and  inflexible  as  at  times  to  become  a  protection  to  sham  deeds  and 
simulated  sales.  It  does  not  apply  between  the  parties  when  in - 
voked  by  a  vendor  as  a  protection  from  the   pursuit  of  creditors, 
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aDd  only  becomes  binding  as  to  third  persons  who  have  acted  in 
the  atmost  good  faith  in  acquiring  a  right  for  a  valid  consideration. 
We  only  here  apply  the  familiar  maxim  that  when  one  of  the  per- 
sons must  snffer,  the  law  inflicts  the  loss  on  the  non- vigilant  and  in- 
active. 

Had  the  intervenors,  holders  of  these  notes,  purchased  the  prop* 
erty  (instead  of  [the  notes),  in  good  faith;  they  would  have  acquired- 
a  valid  title.  The  principle  which  would  have  sustained  the  sale  ap- 
plies  to  the  transferees  and  holders  of  the  notes  secured  by  mort* 
gage  on  the  property  and  to  the  mortgage  itself. 

This  brings  us  to  the  second  proposition  argued  at  the  bar,  that  the 
action  is  in  revocation  of  the  sale  and  not  the  action  en  declaration 
de  Hmulation,  for  the  reason  that,  although  simulation  is  alleged  in 
the  body  of  the  petition,  in  the  prayer  the  action  is  limited  to  plain- 
tiff^B  right  only,  and  it  is  sought  by  the  prayer  to  have  the  title  an- 
nulled to  the  extent  only  that  it  affects  their,  the  plaintiff's,  interest. 
A  similar  question  was  submitted  to  this  court  for  decision 
in  Hart  &  Co.  vs.  Bowie,  84  An.  323,  326.  Judged  by  the  rule  fol- 
lowed in  the  cited  case  the  action  here  is  revocatory  in  character. 

As  it  is  not  a  matter  of  controlling  importance  in  reaching  a  con- 
clusion, and  as  in  either  case,  whether  revocatory  or  en  simulation^ 
the  result  would  be  the  same  here,  we  pass  to  the  next  and  last  issue 
involved,  the  solvency  of  the  co-debtor  in  solido.  Reason  and  au- 
thority required  that  the  creditor  should  have  proven  that  it  was  not 
possible  for  him  to  recover  the  amount  due  him  from  either  of  the 
debtors  in  solido  (because  of  the  insolvency  of  both  debtors  or  for 
some  other  preventing  cause)  before  instituting  suit  to  set  aside  a 
eale  on  the  ground  of  simulation  or  fraudulent  preference.  In  Hart 
vs.  Bowie,  34  Ac.  323,  the  member  of  a  commercial  firm  was  sued  to 
annul  the  sale  as  fraudulent  or  simulated.  Her  insolvency  alone  was 
alleged.  The  court  held  that  the  insolvency  of  the  other  members 
of  her  Arm  debtors  in  solido^  should  also  have  been  alleged. 

Eachof  the  debtors  is  responsible  for  the  amount,  and  without  com- 
mon insolvency  thecreditor  is  without  authority  to  question  the  verity 
of  their  transactions.  It  is  true  that  the  creditor  may  sue,  recover 
judgment  and  seize  the  property  of  either  of  his  debtors  in  solido;  it 
does  not  follow  that  he  has  the  right  to  maintain  an  action  to  annul 
acts,  when  it  is  not  at  all  made  evident  that  such  an  action  is  neces- 
sary to  the  recovery  of  his  claim. 
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By  express  law  the  creditor  has  a  right  of  action  against  all  of  his 
debtors  bound  in  solido  for  the  payment  of  the  debt.  No  authority 
is  to  be  found  in  support  of  any  such  right  against  one  who  has 
bought  in  good  faith  and  without  notice  property  from  one  of  the 
debtors  bound  in  solido,  not  insolvents. 

In  conclusion,  we  state  the  following  controlling  propositions: 

1.  If  the  creditor  allows  the  property  of  his  debtor  to  stand  re- 
corded  in  the  name  of  another,  by  a  title  translative  of  property,  he 
puts  it  in  the  power  of  that  other  to  put  it  beyond  the  reach  of  his 
claim  by  transferring  the  right,  in  regular  course  of  business,  to  an 
innocent  third  person  without  notice. 

2.  The  prayer  of  the  petition  controls  the  action ;  if  the  petitioner 
seeks  to  restrict  his  action  to  the  recovery  of  his  own  claim  the  ac- 
tion is  revocatory,  and  not  en  declaration  de  simulation, 

3.  Unless  the  solidary  debtors  are  all  insolvent  no  action  will  He  to* 
set  aside  a  fraudulent  sale  by  a  revocatory  action. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  annulled,  avoided  and  reversed  in  so  far  as  relates 
to  the  intervenors  only. 

The  judgment  appealed  from  is  affirmed  in  so  far  as  it  decrees 
that  Henry  A  Childs  and  James  F.  Martin  in  solido  are  condemned  to 
pay  the  full  sum  of  eight  hundred  dollars,  with  interest  as  set  forth 
in  the  judgment;  it  is  also  affirmed  in  so  far  as  right  may  be  reserved 
by  the  following :  '< without  passing  upon  the  rights  of  intervenors 
to  proceed  against  George  M.  Robertson  and  Henry  A.  Ohilds  per- 
sonally on  the  notes  transferred  by  Childs  to  the  intervenors."  Save 
as  affirmed  by  the  foregoing,  the  judgment  is  annulled,  avoided  and 
reversed;  as  to  costs  In  the  lower  court,  judgment  is  affirmed,  ex- 
cept in  so  far  as  the  intervenors  are  concerned. 

It  is  further  ordered,  adjudged  and  decreed  that  there  is  judgment 
for  intervenors,  Felix  Loeb  Sc  Bros.,  and  against  the  commercial 
firm  of  J.  &  L.  Dreyfous  and  Henry  A.  Childs  and  George  M.  Rob- 
ertson, decreeing  the  mortgage  transferred  with  the  notes  held  by 
intervenors,  not  simulated  and  fraudulent,  in  so  far  as  the  interve- 
nors are  concerned  and  maintaining  their  intervention. 

Relative  to  costs,  as  to  intervenors,  in  this  court  they  are  ordered 
to  be  paid  by  plaintififs  and  appellees ;  in  the  District  Court  they  are 
to  be  paid  by  plaintififs  and  defendants  as  incurred  by  each  or  both. 
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No.   12,112. 

William  M.  Aiken  vs.  Widow  Mary  P.  Gatlin. 

An  ex  parte  waiyer  of  proof  of  a  substantial  fact,  by  tlie  defendant  tutor,  from 
which  it  may  be  inferred  that  he  consents  to  the  judgment  prayed  for,  against 
nis  ward,  may  not  be  considered  by  the  District  Court.  It  may  require  that  in 
lieu  i>roof  be  offered  in  open  court  (to  sustain  the  proof  waived)  on  an  appli- 
cation to  confirm  a  default. 

A  PPEAL  from  the  Civil  District  Court  for  the  Pariah  of  Orleans. 
xJL      Monroe,  J, 


Wall  cfc  Watt  for  Plaintiff,  Appellant. 


No  appearance  in  Supreme. Coart  for  Defendant,  Appellee. 


Argued  and  submitted  April  25,  1896. 
Opinion  handed  down  May  4,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Plaintiff  sued  as  sole  legatee  of  the  late  Shepherd 
Brown,  Mrs.  Mary  P.  Gatlin,  surviving  spouse  of  James  S.  Gatlin,  now 
wife  of  John  P.  Mangin. 

The  suit  was  brought  against  her  individually  and  against  her  as 
tutrix  and  agaibst  her  present  husband,  as  co- tutor  of  the  minor, 
James  A.  Gatlin,  for  lands,  plaintiff  alleged,  was  in  their  possession. 
The  service  was  personal  upon  the  defendants;  they  filed  no  ap- 
pearance. On  motion,  regularly  made,  a  default  was  entered  of 
record. 

In  due  time  on  the  application  to  confirm  the  default,  the  judge 
of  the  District  Court  dismissed  the  suit  and  gave  for  reason :  that 
the  defendants  failed  to  answer,  but  made  afildavit  individually  and 
as  representing  the  minor,  to  the  effect  that  they  are  in  possession 
of  the  land  claimed,  and  that  upon  this  and  other  evidence,  it  is 
proposed  to  confirm  the  judgment  by  default  against  them  and  their 
ward;  that  the  judgment,  if  thus  rendered,  will  be,  substantially,  a 
consent  judgment  against  a  minor,  and  as  such,  at  variance  with  the 
letter  and  spirit  of  the  law,  and  further,  that  the  plaintiff  who  claims 
as  universal  legatee  of  Shepherd  Brown  has  failed  to  offer  or  file  the 
jadgment  under  which  he  claims,  and  that  he  has  not  shown  that  the 
lands  said  to  be  swamp  lands,  ceded  by  the  United  States  Govern- 
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ment  to  the  State^  and  by  the  latter  sold  to  them,  have  ever  been 
listed  and  approved  to  the  State  by  the  proper  officers  of  the 
United  States  Qovemment. 

From  the  judgment,  dismissing  the  snit,  the  plaintiff  prosecutes 
this  appeal. 

The  admission  of  the  defendants  that  they  were  in  possession  of 
the  land  claimed,  as  alleged,  was  signed  by  them  on  the  16th  day  of 
December,  1895.  It  was  offered  as  evidence  on  hearing  for  con- 
firmation of  default  on  January  10, 1896.  The  form  of  the  admission, 
the  fact  admitted  and  the  date,  (being  the  day  on  which  the  papers 
were  served),  are,  in  effect,  a  consent,  to  a  judgment,  particularly 
when  it  is  borne  in  mind  that  no  objection  whatever  was  interposed 
to  the  suit.  A  real  right  was  involved,  one  which  a  tutor  is  not 
authorized  under  the  law  to  waive,  or  in  any  manner  gratuitously 
abandon.  It  has  been  said  of  the  tutor  in  the  matter  of  the  abandon- 
ment of  the  right  of  a  ward:  Qui  non  potest  donare^  non  potest  con- 
flteri.  The  tutor  may  make  judicial  avowals  provided  they  are  with- 
in the  bounds  of  his  authority,  but  he  is  without  authority  to  confess 
judgment  or  to  sign  an  acknowledgment  in  advance  (without  judi- 
cial sanction  whatever)  of  a  fact  to  be  used  in  a  suit  against  his 
ward. 

The  property  of  minors  is  administered  under  the  ditection  of  the 
courts  through  tutors  jBV^ho  are  their  agents  (particularly  of  the  Dis- 
trict Court),  to  whom  they  primarily  owe  an  account  of  their  gestion. 

In  confirming  a  default  it  is  preferable,  as  a  precedent,  that  the 
District  Judge  should  have  the  opportunity  to  judge  for  himself;  by 
the  examination  in  his  presence  of  witnesses  who  testify  in  support 
of  material  facts,  or  after  an  examination  of  witnesses  contradictori- 
ly with  the  opposing  party. 

It  is  a  question  of  practice  of  no  great  significance,  possibly,  in  this 
case,  and  which  called  for  no  explanation  from  the  worthy  counsel, 
who  acted  in  the  utmost  good  faith  and  violated  no  rule  of  propriety 
in  accepting  the  admission  tendered. 

We  feel  constrained  solely  on  the  ground  we  have  stated  to  agree 
with  the  District  Court.  We  think  when  minors  are  concerned,  it  is 
decidedly  advisable  to  avoid  even  the  appearance  of  an  ex  parte  con- 
sent. With  reference  to  the  evidence  on  other  points  we  deem  it 
unnecessary,  at  this  time,  to  express  an  opinion. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  is  affirmed. 
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NO.  11.944.  .-^ 

I  48    987 
J.  M.  HOYLB  ET  AL.  VS.  SOUTHERN  ATHLETIC  CLUB.  ,  ^g    879| 

I  50      41 

When  the  reqairements  of  the  statute  providiuff  for  notices  to  delinquent  taxpay-      50   9M 

er«  are  carried  outfit  would  not  follow  that  the  notices  were  Ineffectual  be - 


caase  they  did  not  reach  the  parties  for  whom  intended.    Citations  properly  .  ^  .^ 

made  at  domicile  are  well  made,  though  not  handed  to  the  person  intended  to  52  1955 

be  served.  I  48  ^79 

When  property  Is  assessed  In  the  name  of  an  "  Estate  of  J.  M.  Hoyle,"  a  notice  llOi   814 

addressed  by  the  tax  collector  to  the  **  Estate  of  J.  M.  Hoyle,"  placed  and  pre-  ,  48    ^ 

paid  inihe  postofflce,  is  not  a  compliance  by  thetax  collector  with  the  require-  '|.            ' 

ments  of  law.  i^j^q   j|^ 

1110  m 
A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


A  dllS    693 

^^     miia,  J,  ' 


Frank  L.  Richardson  and  Keman  <&  Wall  for  PlaintifTa,  Appellees. 


J.  Zach,  Spearing,  J,  J,  MoLoughlin  and  Lloyd  Posey  for  Defendants, 
Appellants. 


Argned  and  submitted  March  11,  1896. 
Opinion  handed  down  April  6,  1896. 
Rehearing^  refused  May  18,  1896. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  C.  J.  Plaintiffs'  action  is  petitory.  Their  petition  refers 
to  certain  tax  sales  as  those  under  which  defendant  claimed  to  hold, 
bat  they  are  referred  to  as  absolute  nullities  and  are  asked  to  be  so 
•decreed.     Defendants'  possession  is  admitted. 

The  tax  sales  which  defendants  set  up  as  those  under  which  they 
assert  ownership  are  declared  by  plaintiffs  to  be  absolutely  null  on 
two  grounds : 

1.  Because  the  property  was  improperly  assessed  and  sold  as  a 
half  and  as  a  third  of  certain  squares  instead  of  an  undivided  half 
and  an  undivided  third  of  those  squares. 

2.  Because  no  notice  was  given  in  the  tax  proceedings  to  the  suc- 
cession of  J.  M.  Hoyle  or  to  the  heirs  of  J.  M.  and  Rebecca  Hoyle, 
as  required  by  Art.  210  of  the  Constitution.  The  deeds  of  sale  are 
on  printed  forms  prepared  in  advance  to  apply  to  all  sales  which 
might  be  made  in  tax  proceedings  in  the  First  District  of  New  Of- 
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leans.  These  forms  contain  blanks  intended  to  be  filled  up  so  as  to- 
make  each  particular  form,  when  used,  made  to  apply  to  some 
special  case  which  had  arisen.  After  the  usual  recitals  of  acts  of 
sale  stating  the  appearance  of  the  parties  before  the  notary  and  the* 
capacities  in  which  they  appeared,  one  of  the  deeds  to  the  State 
proceeds  to  say  that  the  deputy  State  tax  collector  of  the  First  Dis- 
trict of  New  Orleans  declared  *'that  acting  by  virtue  of  the  power 
vested  in  him  by  Act  No.  77  of  the  Legislature  of  1880,  the  tax  or 
assessment  rolls  of  the  parish  of  Orleans  on  real  estate  were  duly 
filed  and  recorded  in  the  mortgage  office  of  the  parish  and  with  him, 
the  tax  collector;  that  as  soon  as  the  said  rolls  were  thus  filed 
he,  the  said  tax  collector,  published  a  notice  once  a  week  for 
two  weeks  in  a  paper  published  in  the  parish  of  Orleans,  setting 
forth  in  substance  that  the  taxes  assessed  on  real  estate  in  the 
said  parish  in  the  year  1881  are  set  forth  in  said  tax  rolls  on  file  in 
said  tax  collector's  office  and  in  the  said  mortgage  office ;  that  <^he 
said  tpxes  are  due  and  would  become  delinquent  on  December  31^ 
1881;  that  the  same  will  draw  interest  from  said  December  31,  1881 
(we  insert  the  dates  as  mentioned  in  one  of  the  deeds  so  as  to  make 
the  description  of  the  acts  clearer) ,  until  paid  or  sold  in  accordance 
with  Act  210  of  the  Constitution.  <»  *  »  And  the  said  tax  col* 
lector  further  declared  that  as  soon  after  the  second  day  of  January, 
188-,  as  possible  he  addressed  to  each  taxpayer  who  had  not  paid 
his  or  her  taxes  on  immovable  property  for  said  year  1881  a  written 
or  printed  notice,  setting  forth  in  substance  that  the  State  and  city 
taxes  assessed  to  and  against  said  taxpayer  on  immovable  property 
in  said  parish  (stating  in  said  notice  the  assessed  value  of  each 
specific  piece  of  said  property  and  the  taxes  due  thereon)  fell  due 
the  day  the  tax  rolls  were  filed  in  the  mortgage  office,  stating 
the  date  of  such  filing,  and  that  the  same  should  have  been  paid  in 
full  on  or  before  the  first  of  the  month  succeeding  said  filins:;  that 
said  taxpayers  became  delinquent  for  said  taxes  on  the  first  day  of 
said  month;  that  the  spid  taxes  will  bear  interest  at  the  rate  of  eight 
per  cent,  per  annum  after  December  31, 1881,  until  paid  in  full;  that 
after  the  expiration  of  twenty  days  from  the  date  of  said  notices  he» 
the  tax  collector,  will  advertise  for  sale  each  specific  piece  of  im- 
movable property  on  which  said  taxes  are  due  in  the  manner  and 
form  provided  for  judicial  sales;  that  at  the  principal  front  door  of 
the  Civil  District  Court  of  said  parish  he  will  sell  within  the  legal 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  881 

Hoyle  et  aU  vs.  Southern  Athletic  Club. 

hours  for  judicial  sales,  for  cash  and  withoat  appraisement,  snch 
portion  of  each  specific  piece  of  property  as  the  debtor  shall  point 
oat»  and  that  in  case  the  taxpayer  will  not  point  ont  safflcient  prop- 
erty he,  the  said  tax  collector,  will  at  once  sell  for  cash  and  without 
appraisement  the  least  quantity  of  said  specific  property  which  any 
bidder  will  buy  for  the  amount  of  said  taxes,  interest  and  costs. 

And  the  said  tax  collector  further  declared  that  he  delivered  to 
each  taxpayer  in  person  or  left  at  his  residence  or  place  of  business 
or  mailed  to  him  by  registered  letter,  postage  prepaid,  addressed  to 
the  post  office  of  said  taxpayer;  one  of  the  foregoing  mentioned 
notices  »     *     ♦     *     * 

The  act  goes  on  to  recite  the  fact  of  the  publication  in  a  newspa- 
per in  New  Orleans  of  a  general  notice,  substantially  of  the  same  form, 
addressed  to  all  known  and  unknown  owners  of  immovable  prop- 
erty in  said  district,  which  is  described  on  the  tax  rolls;  <Hhat  at 
the  expiration  of  twenty  days,  counting  from  the  day  the  last  of  said 
notices  were  delivered,  mailed,  published  or  posted,  the  tax  collec- 
tor proceeded  to  advertise  for  sale  in  two  newspapers  mentioned  in 
the  manner  provided  for  judicial  advertisements  and  in  the  form  pre- 
scribed by  law  (and  after  having  complied  with  all  the  other  requisites 
of    law),  all  the  immovable  property  on  which  said  taxes  were 
due,  being  the  properties  hereinafter  described  to  enforce  the  pay- 
ment of  State  taxes  due  on  same  for  the  year  1881,  the  said  proper- 
ties being  advertised  in  the  names  of  person  or  persons  on  which 
each   piece    was    respectively  assessed.     That  after  said  publica- 
tion   *     *     each  piece  was  separately  ottered  forjsale  to  enforce  the 
payment  of  said  taxes  due  on  same     *     *    that  after  repeated  otter - 
ings  and  after  a  strict  compliance  with  all  other  requirements  of  law, 
the    same,    together  with  all  improvements  thereon,    were    each 
separately  bid  in  for  and  adjudicated  to  the  State  by  said  tax  col  - 
lector,  no  one  having  offered  to  pay  said  tax  or  bid  on  said  property 
at  all  or  any  portion  thereof,  which  said  properties  so  adjudicated  are 
hereinafter  separately  described.     "  Immediately  following  each  de- 
scription "  (so  the  deed  declares)  '<  is  the  name  of  the  person  or  per- 
sons in  whose  name  the  said  property  was  assessed  for  the  said  year 
1881,  together  with  the  total  amount  for  which  said  properties  were 
respectively  offered  and  for  which  in  default  of  any  bid  or  any  otter 
to  pay  each  specific  piece  of  property  hereinafter  described  was  re- 
spectively and  separately  adjudicated  to  the  State  "      *         *         * 
56 
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Below  followed  the  desoription  of  one  of  the  properties  claimed  by 
the  defendant  in  this  suit— that  described  as  one-half  of  sqaare  No* 
888  as  above  stated.  Immediately  following  the  description  is  the 
recital  **  which  said  property  was  duly  and  legally  assessed  for  188 — 
and  advertised  in  the  name  of  Est.  J.  M.  Hoyle. 

'<  Total  amount  for  which  above  property  was  adjudicated  to  the 
State,  including  taxes  of  1881,  interest  on  same  to  date  of  adjndica* 
tion,  costs,  fees,  commission,  advertisement,  etc.,  eleven  and  65-100 
dollars.  *  *  *  And  in  pursuance  of  said  adjudication  and  by  virtue  of 
the  provisions  of  said  Act  No.  77  of  1880,  and  the  law  for  such  casee 
provided,  the  said  tax  collector,  and  in  the  name  and  on  behalf  of 
the  State  of  Louisiana,  does  by  these  presents,  grant,  bargain,  sell, 
assign,  transfer,  set  over  and  deliver  unto  the  State  of  Louisiana  the 
property  hereinbefore  described,  with  the  right  to  be  put  into  actual 
possession  thereof  by  order  of  any  court  of  competent  jurisdiction." 

The  recitals  in  the  deed  for  the  second  piece  of  property  were 
substantially  the  same  as  those  just  given;  the  act  under  which  the 
tax  collector  declared  he  was  proceeding  being  Act  No.  96  of   1882. 

The  recital  as  to  the  first  notice  sent  out  after  the  filing  of 
the  tax  rolls  in  the  Recorder's  office  was  a  general  statement 
that  after  the  second  day  of  January,  188 — ,  he  addressed  and  mailed 
to  each  taxpayer  who  had  not  paid  his  or  her  taxes,  for  said  year 
1882,  a  notice  setting  forth  in  substance  that  the  State  taxes  assessed 
to  and  against  said  taxpayer  for  said  year  1882  on  immovable  prop- 
erty in  said  parish  (stating  in  said  notice  the  property  assessed  and 
the  assessed  value  of  said  property  and  taxes  due  thereon)  were  then 
due ;  that  the  rolls  had  been  filed  in  the  mortgage  office ;  that  said 
taxes  must  be  paid  within  twenty  days  after  the  mailing  of  said  no- 
tices; that  after  the  expiration  of  twenty  days  from  the 
date  of  the  mailing  the  property  would  be  advertised,  etc.  This  is 
followed  by  a  recital  that  ''one  of  said  notices,  correct  in  form  and 
substance,  was  duly  and  legally  mailed  to  the  delinquent  taxpayer 
hereinafter  named." 

The  only  mention  made  of  the  name  of  Hoyle  in  either  deed  is  to 
be  found  in  that  portion  in  which  it  is  declared  that  the  properties 
were  assessed  in  the  name  of  ''Est.  of  J.  M.  Hoyle." 

W.  D.  Hoyle,  one  of  the  sons  of  J.  M.  Hoyle,  and  who  was  ap- 
pointed tutor  of  his  minor  brothers  and  sisters,  was  twice  placed 
upon  the  stand  as  a  witness  to  prove  that  he  had  never,  either  indi  - 
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▼idoally  or  as  tutor,  received  the  notices  referred  to  in  the  deeds  of 
the  tftx  collector.  When  first  on  the  stand  his  statement  was  simply 
thmt  he  had  no  recollection  of  haying  received  the  notices.  On  his 
second  examination  he  stated  that  since  his  first  examination  he  had 
refreshed  his  memory  and  he  was  then  certain  he  had  not  done  so. 
While  the  reasons  which  he  assigns  as  those  which  had  caased  him 
to  become  fixed  in  his  opinion  did  not,  we  think,  fnrnish  a  very  sat- 
isfactory basis  for  him  to  have  done  [so,  none  the  less  the  case 
comes  to  os  with  a  positive  denial  on  his  part,  to  which  the  District 
Jodge,  who  saw  and  heard  the  witness,  gave  credit.  The  different 
heirs  who  have  become  of  age  were  also  placed  on  the  stand  and 
each  made  as  to  himself  and  herself  a  similar  denial. 

We  do  not  think  this  testimony  by  itself  would  conclusively  set- 
tle the  question  of  notice  as  entering  as  a  factor  in  determining  the 
legality  of  the  tax  sUes.     It  might  well  be  that  in  point  of  fact  no 
noiiees  were  actually  received  by  any  of  the  parties  and  yet  the 
sales  could  stand,  for  if  the  assessments  were  properly  made  and  the 
tax  collector  in  giving  the  notices  conformed  to  the  requirements  of 
the  statute  and  of  the  law,  it  would  not  follow  that  they  would 
be  ineffectual  because  they  did   not  reach  the  parties  they  were 
intended    to  reach.      It  frequently  happens    that  citations  made 
through   service  at  the  domicile  are  mislaid    or  are  not  handed 
to  the   person  to  be  cited — ^none  the   less   the  citations  are  well 
made.      Again,   in    matters    of    notice    of    dishonor    of    notes,  if 
Uie  requirements  of  a  statute  be  followed  as  to  the  time,  place 
tnd  mode  of  service,   as  for  instance  by   placing  a  letter  prop- 
erly addressed  and  prepaid  in  the  postoffice  within  the  time  fixed  by 
law,  it  has  been  held  that  it  is  not  necessary  to  prove  that  the  letter 
was  received  and  that  miscarriage  would  not  prejudice  the  party 
giving  notice  (see  Woods  Byles  on  Bills,  p.  282,  Eighth  Edition). 
We  are,  therefore,  to  inquire  whether  there  be  evidence  before  us 
going  to  show  that  notice  was  properly  sent.    It  will  be  noticed,  as 
we  have  said,  that  in  neither  of  the  deeds  is  the  name  of  Hoyle  men- 
tioned in  any  place  other  than  that  where  the  property  is  referred 
to  as  having  been  assessed  ''Est.  of  J.  M.  Hoyle."    It  is  nowhere 
intfanated  that  the  tax  collector  knew  or  had  taken  any  trouble  to 
asoertain  who  the  administrator  or  representatives  of  J.  M.  Hoyle 
were.    There  is  no  direct  averment  or  recital  that  the  Estate  of 
Hoyle  was  delinquent  for  the  taxes  for  the  year  in  which  the  prop- 
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erty  was  aold ;  that  fact  is  only  reached  inferentially  and  there  is  no 
attempt  by  the  tax  collector  to  come  down  to  partictQars  in  reference 
to  notices.  There  is  a  general  sweeping  recital  that  notices  to  all 
delinqaent  taxpayers  on  the  rolls  were  given,  but  there  is  no  special 
mention  of  any  particular  person  or  persons  having  been  notified  and 
no  attempt  to  show  to  whom  any  particular  mailed  notice  was  ad- 
dressed. Acting  on  mere  presumptions  as  we  have  to  do,  we  would 
have  to  assume  that  the  notices  were  placed  in  the  postoffice,  ad- 
dressed to  *<Est.  of  J.  M.  Hoyle"  that  is,  the  tax  collector,  in  giving 
the  notice,  followed  the  assessment.  Would  such  a  notice  so  sent  fulfil 
the  requirements  of  the  law  ?  As  a  matter  of  course,  on  the  face  of 
the  papers,  the  collector  was  advised  he  had  to  deal  with  a  succes- 
sion.    The  assessment  roll  itself  disclosed  that  fact  to  him. 

Under  Sec.  36  of  Act  No.  77  of  1880,  the  tax  collector  was  di- 
rected to  either  deliver  a  notice  to  each  taxpayer  in  person  or  to 
leave  one  at  his  residence,  or  to  mail  him  one  by  registered  letter, 
postage  prepaid,  addressed  to  the  postoffice  of  said  taxpayer. 

Under  Sec.  50  of  Act  No.  96  of  1882,  the  tax  collector  was  di- 
rected to  either  deliver  a  notice  to  each  taxpayer  in  person  or  to 
leave  one  at  his  residence  or  place  of  business,  or  to  mail  him 
notice  by  postal  card,  addressed  to  the  postoffice  of  said  tax- 
payer. 

Was  a  letter  addressed  to  '^Estate  of  J.  M.  Hoyle,"  and  placed 
prepaid  in  the  postoffice,  a  fair  and  reasonable  compliance  by  the 
tax  collector  with  the  requirements  of  law.  Article  210  of  the  Oon- 
stitution,  in  requiring  that  notice  should  be  given  to  the  taxpayer, 
evidently  contemplated  that  reasonably  diligent  steps  should  be  taken 
to  make  the  notice  effectual.  It  has  always  been  recognized  that  a 
strict  observance  of  the  formalities  called  for  by  the  law  is  exacted 
in  matters  of  tax  sales — a  stricter  observance  in  fact  than  in 
almost  any  forced  proceeding  under  and  through  which  ownership 
of  property  is  made  to  shift.  In  view  of  this  fact  we  have 
examined  authorities,  bearing  upon  the  mode  of  addressing 
notices  in  matters  other  than  tax  proceedings.  In  matters  of  the 
notice  of  bills  we  find  that  it  was  held  in  Massachusetts  Bank  vs. 
Oliver,  10  Cush.  (Mass.)  557,  that  a  notice  of  dishonor  addressed 
<<  to  the  estate  "  of  the  deceased  endorser  without  inquiry  shows 
lack  of  diligence,  and  is  therefore  bad.  In  Christmas  vs.  Fluker,  7 
Rob.  13,  a  notice   '  to  the  legal  representatives"  of  a  deceased  en- 
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dOTser  was  pronounced  insufficient.'  In  that  case  the  heirs  had  been 
placed  in  possession  of  the  succession  before  the  maturity  of  the  note. 
In  the  present  case  the  heirs  (with  the  exception  of  one  who  was 
tator  of  the  others)  were  all  minors,  who  nnder  the  law  itself  were 
made  to  accept  the  snccession  of  their  father  and  mother  nnder 
benefit  of  inventory.  There  is  no  evidence  of  their  having  been 
reco^cnized  as  heirs  or  placed  in  possession. 

In  Louisiana  State  Bank  vs.  Dnmartrait,  4  An.  483,  it  was  held 
that  where  the  death  of  an  endorser  was  known  and  his  snccession 
was  represented  by  an  executor,  notice  should  be  sent  to  him  and  a 
letter  addressed  to  the  deceased  was  bad. 

In  Maspero  vs.  Pedesclaux,  22  An.  227,  this  court  held  that  a 
notice  of  dishonor,  though  addressed  to  a  deceased  endorser,  would 
hold  the  heirs  if  it  could  be  shown  as  an  actual  fact  that  they  had  re- 
ceived the  notice.  In  the  case  at  bar,  the  parties  swear  they  did  not 
receive  the  notice. 

In  City  of  New  Orleans  vs.  Heirs  of  Schmidt,  10  An.  771,  it  was 
held  that  an  advertisement  (to  effect  notice)  in  the  name  of  the 
"Heirs  of  Schmidt"   was  insufficient  on  account  of  vagueness. 
To  the  same  effect  is  City  vs.  Heirs  of  St.  Romes,  28  An.  17.     In 
City  vs.  Estate  of  Samuel  Stewart,  28  An.  180,  the  executrix  of 
the  succession  of  Stewart  appealed  from  a  judgment  against  '^  the 
estate  of  Samuel  Stewart  "  for  taxes  due  the  city  of  New  Orleans,  on 
the  ground  that  the  citation  (by  publication)  was  not  sufficient,  be- 
cause an  estate  was  a  thing  and  not  a  person.    The  judgment  below 
was  affirmed.     In  City  vs.  Ferguson,  28  An.  240,  defendant  pleaded 
that  the  assessement  or  publication  was   improperly  made  in  the 
name  of  Mrs.  J.  A.  Ferguson  simply,  and  the  words  "  Estate  of" 
were  not  added  as  they  should  have  been,  seeing  that  the  assessment 
was  made  after  her  decease.     The  court  in  reply  said  that  the  object 
in  giving  the  name  at  all  was  obvious,  the  sole  purpose  being  to 
deacribe  or  identify  the  property  taxed  and  the  tax  assessed  by  the 
086  of  the  name  of  Mrs.  J.  A.  Ferguson,  which  would  have  been 
sufficient,  if  she  were  still  living — that  after  her  decease  the  word 
^'Estate"  would  no  more  clearly  indicate  that  the  property  taxed 
was  that  known  as  Mrs.  Ferguson's. 

In  Irvin  vs.  City,  28  An.  670,  publication  was  made  in  the  name  of 
Richard  Murphy,  who  had  been  dead  for  several  years.  Judgment 
by  default  was  confirmed  on  this  publication  as  a  citation.     An  in- 
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jonction  iesaed  against  a  sale  of  the  property  on  behalf  of  a  minor, 
Richard  Murphy,  who  acquired  the  property  from  Richard  Murphy, 
having  been  set  aside  by  the  District  Court,  this  judgment  was 
affirmed  on  appeal.    Mb.  Justicb  Wtly  dissenting. 

It  will  be  noticed  that  in  these  cases  the  parties  in  interest  came 
forward  and  contested  prior  to  a  sale  of  their  property,  showing 
they  were  fully  advised  of  the  claims  set  up  against  it. 

After  consideration  of  this  case  we  have  reached  the  conclusion 
that  the  adjudication  to  the  State  must  be  held  to  have  conveyed  no 
title  to  it  for  want  of  proper  notice.  The  State  having  no  title  con- 
veyed none  to  the  defendant. 

The  judgment  appealed  from  is  affirmed. 


No.  11,990. 
48  886  W.  R.  Wadswobth  VS.  Thb  Oity  OP  Nbw  Oblbanb. 

60    487. 
I  ^J  |1^}         The  ooart  again  afBrms  the  condltlonB  of  transfers  of  claims  against  the  olty  of 
'  New  Orleans  for  payment  ont  of  budgeted  appropriations,  prescribed  by  pre- 

YiouB  decisions.    42  An.  164 ;  48  An.  78 ;  46  An.  64S. 
Creditors  of  the  city  claiming  payment  under  appropriations  of  an  amended 
badget  have  no  exclasiye  rights  of  payment  from  the  revenues  placed  on  soch 
budget.    Acts  1877,  Bxtra  Session,  No.  80,  Sec.  3;  Act  No.  30  of  1882,  Sec.  66;  Act 
No  88  of  1884;  No.  109  of  1886;  86  4n.  988. 
Tha  court  again  affirms  that  the  Items  on  the  original  budget  have  the  right  of  pri- 
ority of  payment  over  creditors  claiming  under  the  original  budget.    Ihid. 
And  it  is  again  affirmed  that  the  parties  seeking  payment  from  budgeted  appro- 
priations are  restricted  to  such  appropriations,  and  have  no  action  against  the 
oity  until  there  are  funds  to  the  credit  of  such  appropriations.    46  An.  546,  and 
ca»es  there  cited. 

A  PPEAL  from  the  Civil  District  Oonrt  for  the  Parish  of  Orleans. 


TMard,  J, 


Louque  db  PonUs  for  Plaintiffi  Appellant. 


E.  A,  O^ Sullivan f  Oity  Attorney,  Henry  Renshaw  and  Hor€Uie  L.  Dh» 
fouTy  Assistant  Oity  Attorneys,  for  Defendant,  Appellee. 


Argned  and  submitted  April  7,  1896. 
Opinion  handed  down  May  4,  1896. 
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The  opinion  of  the  court  was  delivered  by 

MttJiWR,  J.  The  plaintiff  appeals  from  the  jadgment  dismissing 
his  suit  to  recover  on  certificates  of  appropriation  issaed  by  the  city 
for  wages  of  laborers,  and  on  claims  alleged  to  have  been  acqnired 
by  plaintiff  against  the  city. 

The  defences  are  that  the  plaintiff  has  not  proved  ownership  of 
the  certificates  or  claims;  that  if  that  proof  is  deemed  administered 
the  claims  and  certificates  are  payable  only  oat  of  the  revennes  of 
the  year  in  which  the  claims  accmed,  or  for  which  the  certificates 
issaed,  and,  finally,  that  there  are  no  fands  from  which  the  plaintiff 
can  demand  payment. 

In  previoas  decisions  we  have  maintained  that  in  order  to  acqaire 
rights  against  the  city  for  amonnts  dne  for  wages  of  laborers,  or 
to  otherparties  specified  in  the  ordinances  or  carried  on  the  pay  rolls, 
the  receipt  of  the  original  creditor  for  the  certificate  or  his  signatnre 
to  the  transfer  of  his  claim  mast  be  famished  to  the  city.    This  is  a 
rule  of  protection  to  the  dty,  and  is,  in  terms,  exacted  by  the  ordi- 
nance onder  which  the  certificates  saed  on  were  issaed.    Neagass 
vs.  City  of  New  Orleans,  42  An.  164;  Wadsworth  vs.  City,  46  An. 
446;      Neagass    vs.    City,    43      An.     78.    In    this     respect    we 
do   not    perceive    that    this    record    is    materially  different   from 
that  before    as  on  the    plaintiff's    previoas    appeal.    The   plain- 
tiff   has    prodaced    testimony    that    the    claims    mainly,    if  not 
all   for   laborers'    wages,    were    acqnired    from    them    by    plain - 
tiiTs   transferee,   bat    as   we  appreciate  the  testimony,  none    of 
these  laborers  have  placed  their  names  on  transfers  on  the  books  of 
the  city  or  on  transfers  on  file  in  the  proper  department  of  the  city 
government.     Nor  is  the  case  different  in  respect  to  the  certificates. 
We  gather  from  the  record  that  the  orders  or  transfers  from  the 
primary  creditor  of  the  city  were  broaght  to  a  broker,  who  far- 
nisbed  money  on  the  faith  of  their  orders,  and  who  obtained  the 
oertiflcates,  with  no  acquittance  or  receipt  to  the  city  from  the  origi- 
nal creditor  or  withoat  even  leaving  on  file  with  the  comptroller  or 
other  officer  the  order  or  transfer  of  the  creditor.    This  method  of 
business,  if  recognized,  woald,  in  oar  view,  expose  the  city  to  loss 
tod  be  a  departa^  from  the  mode  implied,  if  not  expressed,  by  the 
ebsrter,  and  our  decisions.    Bat  on  this  issue  of  ownership,  we 
tbink  it  proper  to  reserve  plaintiff's  rights.    We  do  this  the  more 
nadily,  because,  in  our  view,  he  has  no  right  to  present  payment, 
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and  on  another  trial  he  may  snpply  the  teBtimony  deemed  essential 
on  the  issue  of  ownership.  Here  we  might  close  the  opinipn,  but  to 
gaard  against  the  renewal  of  useless  litigation,  we  think  it  proper 
to  again  express  our  views  as  to  the  right  of  action  of  creditors 
of  the  city  claiming  payment  from  budget  appropriations. 

The  petition  not  only  asserts  the  right  of  payment  out  of  the  rev- 
enues of  1882,  but  claims  an  absolute  judgment  for  the  amount 
of  the  claims  and  certificates.  We  chink  our  jurisprudence,  based  on 
express  legislation,  is  that  claims  of  the  character,  whatever  their 
form,  are  restricted  for  payment  to  the  revenues  of  the  year  in 
which  the  claims  accrued  or  certificates  were  issued.  Act  1877, 
Extra  Session,  No.  80;  City  Charter,  Act  No.  20  of  1882,  Sec.  66;  No. 
88  of  1884;  109  of  1886;  Barber  Go.  vs.  Oity,  43  An.  464. 

Another  contention  of  plaintiff  is,  that  as  his  claims  are  based  on 
the  appropriations  in  the  amended  budget  of  the  city  of  1882,  he  is 
entitled  to  payment  from  the  revenues  placed  on  that  budget,  of 
which  he  claims  there  is  a  sufficiency  to  pay  him.  It  appears  that 
the  city  has  on  hand  of  these  revenues  of  1882,  six  thousand  five 
hundred  dollars,  but  thirty-four  thousand  dollars  of  the  items  on  the 
original  budget  of  that  year  are  unpaid.  The  revenues  on  the 
amended  budget  were  the  anticipated  excess  of  the  appropriations 
on  the  original  budget,  and  estimated  income  of  the  year  from  other 
sources.  The  plaintiff's  theory  is:  two  budgets  and  two  classes  of 
creditors  of  the  same  year,  corresponding  with  the  budgets.  If  this 
classification  of  separate  creditors  and  separate  budgets  is  to  be  in- 
troduced, it  would,  in  our  view,  be  in  marked  contrast  with  the 
simplicity  and  economy  proposed  to  be  secured  in  the  financial  ad- 
ministration by  our  law  in  providing  for  one  annual  budget  with 
suitable  provision,  not  to  be  exceeded  for  all  creditors  of  the  city 
entitled  to  payment  from  the  budget  appropriations.  (Authorities 
cited  above.)  The  contests  in  the  courts  of  transferees  of  claims 
against  the  city  and  holders  of  city  certificates  competiog  for 
payment  from  budgeted  appropriations,  under  laws  designed  to 
secure  economy  and  an  orderly  administration  of  the  city  finances, 
have  imposed  huge  expenses  wholly  extraneous  to  the  legitimat-e 
purposes  of  manicipal  government.  The  litigation  of  the  city  would 
in  our  view,  be  largely  increased  by  the  classification  of  creditors 
and  of  assets  for  their  payment,  we  are  asked  to  recognize 
in  this  case.  We  can  find  no  warrant  in  our  law  to  give 
parties  claiming  to  be  paid  from  appropriations  on  the  amended 
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budget,  any  exclusive  or  special  rights  on  the  revenaes  placed  on 
that  bndget.  Our  predecessors  held  that  amended  budgets  were 
permissible,  but  that  the  items  on  the  origioal  budget  were  to  be  first 
paid,  and  hence  the  payment  of  any  appropriation  on  the  amended 
bndn^et  was  enjoined  until  payment  of  the  expenditure  provided  for 
on  the  original  bndget.  That  obstacle  to  plaintiff  confronts  him.  In 
that  case  the  injunction  sought  was  by  parties  holding  claims  under 
the  original  budget  to  restrain  payment  to  those  whose  rights  were 
based  on  the  amended  bndget.  The  case  necessarily  involved  the 
question  presented  here,  in  respect  to  the  application  of  the  supposed 
surplus  of  the  appropriations.  The  principle  of  the  decision  extends 
as  well,  we  think,  to  sources  of  income  not  brought  on  the  original 
bndget.  The  budget,  as  first  framed,  was  entitled  to  be  first  paid,  is 
the  leading  idea  of  the  decision ;  and  all  the  annual  revenues  are 
pledged  for  the  purpose.  Shotwell  vs.  The  City,  36  An.  938,  and 
especially  top  paragraph  on  page  940.  The  decision,  it  is  said,  is  not 
binding,  except  as  between  the  parties.  To  give  effect  to  plaintiff's 
pretensions  would  be  to  disturb  that  effect.  Irrespective  of  that,  we 
adopt  the  principle  there  laid  down.  The  Shotwell  decree  was  in  the 
interest  of  private  parties.  In  the  public  interest  requiring  one 
bndget  and  forbidding  an  amended  budget  conferring  special  rights 
on  those  claiming  under  it,  in  our  opinion,  the  pretensions  of  the 
plaintiff  must  be  rejected. 

We  have  held  and  again  hold  that  parties  like  plaintiff  have  no 
action  against  the  city  unless  there  are  funds  to  the  credit  of  the 
appropriations  out  of  which  they  are  entitled  to  be  paid.  The  record 
shows  no  such  fund.     46  An.  846  and  cases  there  cited. 

We  gather  from  the  record  that  the  revenues  claimed  to  be  ex- 
closively  applicable  to  the  items  on  the  amended  budget,  as  well  as 
those  on  the  original  budget,  have  been  applied  to  no  other  purpose 
than  as  directed  in  the  Shotwell  decision ;  that  is,  to  the  appropria- 
tions on  the  first  budget.  This  answers,  we  think,  the  contentions 
that  the  city  is  liable  because  of  an  alleged  diversion  of  funds.  The 
aigoment  for  plaintiff,  in  this  respect,  simply  is  another  form  of 
assertion  of  exclusive  rights  on  the  revenues  brought  on  the  amended 
budget. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  annulled  and  reversed,  and  that  there  be  judg- 
ment now  rendered  against  plaintiff  as  in  case  of  non  suit — costs  to 
be  paid  by  him. 
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No.  12,085. 

J.   M.   BHiLGBBT  BT  AL8.   VS.  LAND  TRUST  OF  INDIANAPOLIB. 

An  adjodicatlon  of  real  estate  at  a  public  Jadlclal  sale,  made  ander  and  in  porsn- 
anoe  of  the  proTlslons  of  Act  82  of  1884,  is  boand  to  pay  all  the  taxes  dae  there- 
on at  the  time  of  sale,  and  which  were  theretofore  assessed  under  current  rer- 
enue  laws  since  1880,  and  which  he  had  assumed  and  was  legally  bound  to  as- 
sume as  a  part  of  the  purchase  price  thereof. 

But  in  the  absence  of  any  pertinent  decision  of  this  court  to  the  contrary  at  the 
time  such  adjudication  was  made,  it  was  competent  for  the  Circuit  Court  of  the 
United  States,  holding  sessions  In  the  State  of  Louisiana  and  having  jurisdiction 
inpertonam  of  one  of  the  parties  to  a  litigation  InvolTing  such  an  adjudication,  to 
place  such  interpretation  upon  the  provisions  of  said  legislative  act  as  in  its 
Judgment  was  thought  to  be  legal  and  Just. 

And  such  Judgment  will  be  held  binding  by  this  court  between  the  parties  thereto 
And  their  vendees  and  assigns,  notwithstanding  it  has,  in  other  cases  since,  put 
M.  somewhat  different  interpretation  upon  that  statute. 

A  PPEAL  from  the  Oivil  District  Oonrt  for  the  Parish  of  Orleans. 
"^    Monroe^  J, 


Frank  L.  Richardwm  and  William  WinansWaU  for  Plaintiffs,  Ap- 
pellants. 


E.  Howard  McCaleb  for  Defendant,  Appellee. 


Argned  and  submitted  March  26,  1896. 
Opinion  handed  down  April  20,  1896. 
Itehearing  refused  May  18,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  object  of  this  suit  is  the  annulment  and  revoca- 
tion of  a  tax  sale  of  certain  described  improved  real  estate,  situated 
in  New  Orleans,  of  which  the  plaintiffs  claim  to  have  derived  title 
by  inheritance  from  Joseph  and  Margaret  Billgery,  their  deceased 
ifather  and  mother,  and  their  averment  is,  that  they  acquired  same 
At  sheriif's  sale  at  the  suit  of  the  city  of  New  Orleans  against  one 
JLacroiz  on  the  80th  of  September,  1874,  as  evidenced  by  a  sheriff's 
prooes  verbal^  duly  recorded  in  the  conveyance  office. 

Petitioners  aver  that  the  defendant  sets  up  a  claim  of  ownership 
to  said  property,  through  and  by  virtue  of  a  tax  sale  made  to  Do- 
jningo  Negrotto,  who  conveyed  same  to  the  Western  Land  and  Em- 
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isration  Company,  from  whom  defendant  claims  to  have  derived 
tiUe. 

That  Negrotto  became  adjndicatee  thereof  at  a  judicial  sale  made 
by  the  tax  collector  in  the  year  1888,  under  and  by  virtue  of  the 
authority  of  Act  82  of  1884 ;  but  that  same  was  absolutely  null  and 
void,  because  the  tax  collector  was  without  authority  to  execute  a 
deed  to  him  until  he  had  complied  with  the  essential  condition  prece- 
dent of  that  statute,  to -wit:  ''the  payment  of  all  taxes  due  both  city 
and  State  upon  said  property  subsequent  to  the  year  1880,"  which 
he  and  his  vendees  had  failed  to  do,  thus  producing  a  cloud  upon 
their  title. 

They  then  aver  that  since  the  aforesaid  adjudication  to  Negrotto, 
they  have  obtained  a  certificate  of  redemption  from  the  auditor, 
having  paid  all  of  the  taxes  which  had  been  assessed  against  said 
property  since  1880,  prior  to  the  aforesaid  adjudication ;  and  that,  in 
consequence  of  said  payment  of  taxes,  and  redemption  thereof  from 
the  auditor,  their  ancient  title  by  inheritance  had  revived  and 
become  established. 

The  prayer  of  their  petition  is,  that  there  be  ''Judgment  re- 
straining defendant  from  further  slandering  petitioner's  title  by 
setting  up  any  claims  of  ownership ;  decreeing  their  alleged  title  null 
and  void;  and  erasing  and  canceling  the  same  from  the  records  of 
the  conveyance  office." 

For  answer  the  defendant  pleads  a  general  denial  and  specially 
denies  that  plaintiffs  are  the  owners  and  possessors  of  the  property ; 
and  assuming  the  character  of  plaintiffs  in  reconvention,  it  alleges 
fcdl  and  complete  ownership  thereof,  "having  acquired  same  from 
the  Western  Land  and  Emigration  Company,  which  company  pur- 
chased from  Domingo  Negrotto,  who  acquired  the  same  at  tax  sale 
made  by  the  State  tax  collector,  under  provisions  of  Act  82  of  1884. 
"  That  all  the  taxes  subsequent  to  the  year  1880,  both  city  and 
State,  due  and  owing  on  the  said  property  and  assumed  by  the  pur- 
chaser, were  paid.  That  the  certificates  of  redemption  referred  to  in 
the  plaintiffs'  petition  were  issued  after. the  payment  of  said  taxes, 
aasQmed  and  due  by  the  purchaser  at  said  sale,  and  in  violation  of  a 
Jadgment  and  decree  of  the  United  States  Circuit  Court,  rendered  in 
the  case  of  Western  Land  and  Emigration  Company  vs.  George 
Qninanlt,  C.  Harrison  Parker  and  Isaac  L.  Fatten,  State  Tax  Collec- 
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tors,  No.  U.  S.  Circuit  Coart,  which  decree  is  binding  apon  the 

State;  and  appearer  pleads  the  same  as  res  judicata,^* 

The  defendant  farther  pleads  the  prescription  of  three  and  five 
years  in  bar  of  plaintiffs'  demand. 

The  prayer  is  for  judgment  rejecting  the  plaintiffs'  demand,  and 
for  judgment  upon  its  reconventional  demand  decreeing  it  to  be  the 
true  and  lawful  owner  of  the  property,  and  maintained  and  quieted 
in  the  possession  thereof. 

The  parties  agreed  upon  a  statement  of  facts  upon  which  the  case 
was  submitted;  and  upon  the  trial  thereof  there  was  judgment  pro- 
nounced in  favor  of  the  defendant,  and  the  plaintiffs  have  appealed. 

From  the  statement  of  facts  we  find  that  the  admissions  conform 
to  the  allegations  of  the  petition  and  answer,  and  the  transcript 
otherwise  discloses  that  the  heirs  of  Billgery  paid  into  the  State 
treasary  the  amount  of  the  taxes  of  1880,  1881,  1882  and  1883  which 
had  been  assessed  against  the  property  in  dispute,  and  obtained  the 
auditor's  certificates  of  redemption  therefor,  bearing  date  May  18, 
1884. 

That  on  the  28d  of  August,  1886,  said  property  was,  by  the  tax 
collector,  adjudicated  to  Domingo  Negrotto,  under  and  in  pursuance 
of  the  terms  and  provisions  of  Act  82  of  1884,  in. the  forced  collec- 
tion of  the  taxes  assessed  against  the  same  for  the  years  1875,  1876, 
1877  and  1888,  and  remaining  unpaid;  and  upon  15th  of  December, 
1888,  the  tax  collector  executed  an  act  of  sale  therefor  in  favor  of 
the  Western  Land  and  Emigration  Company  as  the  assignee  of  Ne- 
grotto, which  was  registered  in  the  book  of  conveyances  immediately 
afterward. 

That  the  act  of  sale,  amongst  other  things,  declares  that,  as  part  of 
the  purchase  price,  '*  the  said  purchaser  hereby  assumes  and  promises 
to  pay  all  the  State,  city,  parish  and  municipal  taxes  on  said  prop- 
erty for  the  year  1880  and  subsequent  years,  together  with  all  inter- 
est, penalties,  costs,  charges,  fees  and  commissions  which  may  be 
due  and  not  paid." 

That  the  certificate  of  the  tax  collector  bearing  date  January  10 
1804,  shows  that  the  taxes  which  were  assessed  against  this  property 
in  years  prior  to  1879  were  paid  and  satisfied  by  the  act  of  sale 
above  described:  and  those  for  the  years  1880,  1881,  1882  and  1884, 
aggregating  five  dollars,  were  satisfied  by  the  heirs  of  Billgery,  and 
form  the  basis  of  the  auditor's  certificate  of  redemption ;  all  other 
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taxes  haying  been  paid  by  the  defendant  and  its  predecessors  in 
title. 

That  this  property  was  adjadicated  to  the  State  by  the  tax  col- 
lector on  the  29th  of  November,  1896,  in  satisfaction  of  delinqaent 
taxes  of  1893,  and  the  title  was  dnly  recorded  soon  afterward. 

It  appears  from  the  transcript  of  the  canse,  which  is  in  evidence, 
that  on  the  3lBtof  December,  1888 — ^immediately  after  its  acquisition 
of  the  property — ^the  purchaser  instituted  a  suit  in  the  Oircuit  Court 
of  the  United  States,  entitled  The  Western  Land  and  Emigration 
Company  vs.  George  Guinault  et  ala.,  bearing  docket  No.  11,764, 
the  object  and  purport  of  which,  in  so  far  as  it  has  a  bearing  upon 
the  issues  in  this  suit,  may  be  summarized  as  follows,  viz. : 

That  the  taxes,  tax  mortgages,  and  the  tax  privileges  in  favor  of 
the  State  of  Louisiana  and  the  city  of  New  Orleans  for  the  years 
1880,  1881,  1882  and  1883,  were  extinguished  by  the  prescription  of 
three  and  five  years;  and  ''  that  the  time  for  the  acquisition  of  said 
prescription  had  elapsed  and  run  out  before  it  became  the  owner  of 
said  properties,"  including  the  property  in  suit. 

That  the  complainant  had  paid  all  the  State  and  city  taxes  due 
upon  said  properties  which  had  been  assessed  against  it  for  the  years 
1884,  1885,  1886, 1887  and  1888,  in  the  name  of  the  estate  of  Billgery, 
being  the  five  years  previous  to  the  adjudication  to  Negrotto  under 
Act  82  of  1884. 

That  complainant  had  demanded  of  the  Recorder  of  Mortgages  the 
cancellation  and  erasure  of  the  inscription  of  said  tax  liens  and 
mortgages  for  the  years  specified  without  avail;  and,  on  that 
account,  he  averred  that  same  had  the  effect  of  casting  a  cloud  upon 
Ms  title  which  should  be  removed  therefrom. 

That  the  city  officers  who  are  charged  by  law  with  the  collection 
of  city  taxes,  and  the  State  tax  collector  for  the  district  in  which 
said  property  is  situated,  pretend  and  assert  that  said  taxes  are  still 
due  and  owing,  and  threaten  to  advertise  for  sale,  and  sell  said 
property  for  the  payment  thereof,  if  same  are  not  immediately  paid, 
notwithstanding  same  have  been  extinguished  by  prescription. 

That  complainant  prayed  for  and  obtaiaed  an  injunction  against 
each  one  and  all  of  said  officers,  restraining  and  prohibiting  any  such 
advertLsement  or  sale  as  contemplated,  and  for  an  appropriate 
decree  perpetuating  same,  and  commanding  the  recorder  to  cancel 
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said  interfering  inscriptions  for  the  grounds  and  reasons  therein 
stated. 

That  on  final  hearing  of  complainant's  bill  the  injanction  was  per- 
petuated, and  the  tax  collectors  enjoined  from  any  further  proceed- 
ing looking  to  the  collection  of  said  taxes  of  1880,  1881,  1882  and 
1883,  on  the  ground  and  for  the  reason  that  same  were  prescribed ; 
and  it  also  was  decreed  that  the  Recorder  of  Mortgages  should 
cancel  and  erase  from  the  books  of  his  office  the  aforesaid  tax 
inscriptions  against  said  property. 

On  this  state  of  facts  we  have  distinctly  raised  the  question  of  law, 
whether  or  not  the  defendant's  title  is  shielded  and  protected  by 
that  judgment  and  decree,  from  the  demands  and  pretensions  of  the 
plaintiffs  under  their  auditor's  certificate  of  redemption,  procured 
five  years  thereafter  and  founded  upon  a  payment  of  the  identical 
taxes  which  it  decreed  to  have  been  prescribed  at  the  time  of 
Negrotto's  acquisition  under  Act  82  of  1884. 

The  Circuit  Oourt  in  said  cause  decided  **  that  the  meaning  of  Sec. 
6  of  Act  82  of  1884  is,  that  the  property  sold  at  tax  sale  should  pass 
to  the  purchaser  subject  to  such  liens  for  unpaid  taxes  as  could  have 
been  enforced  against  the  same  in  the  hands  of  the  former  owner  in 
case  there  had  been  no  sale ;  and  that  it  was  not  the  intention  of 
the  legislation  in  said  act  to  revive  against  property  sold  for  taxes 
any  lien  that  had  already  ceased  to  exist  thereon." 

That  decree  was  rendered  in  March  1889 — more  than  one  year 
prior  to  the  decision  of  the  case  of  State  ex  rel.  Martinez  vs.  Tax 
Collector,  42  An.  677,  which  was  decided  in  May  1890.  Western 
Land  and  Emigration  Company  vs.  QAinault,  Recorder,  38  Federal 
Reporter,  287. 

Consequently,  anything  that  was  said  in  the  Martinez  case  could 
not  be  given  any  retroBpective  effect,  and  control  the  decision  of  the 
Oirouit  Court  in  the  case  of  the  land  and  immigration  company. 

The  law  of  this  State  applicable  to  tax  inscriptions,  as  interpreted 
by  this  court  immediately  previous  to  the  decision  of  the  Circuit 
Court,  was,  that  they  were  prescriptible  by  the  lapse  of  three  years, 
under  the  statute  of  1877.     Succession  of  Stewart,  41  An.  127. 

That  decision  involved  taxes  and  tax  inscriptions  of  1880,  1881, 
1882  and  1883,  just  as  the  decision  of  the  Circuit  Court  did— and  it 
was  rendered  in  the  month  of  February,  1889,  just  one  month  prior 
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to  the  Oircuit  Ooort  decree,  and  it  was,  therefore,  a  precedent  for 
that  coort,  in  rendering  its  decree. 

This  case  differs  essentially  from  that  of  Remick  vs.  Lang,  47  An. 
914,  in  that  in  the  adjadication  therein,  the  purchaser  assamed  and 
promised  to  pay  the  taxes  for  the  years  1880,  1881,  1882,  1888  and 
1884,  as  part  of  the  purchase  price ;  and  he  snbseqaently  defaulted  in 
paying  the  taxes  subsequently  assessed  for  the  years  1885,  1886^ 
1887,  1888,  1889,  1890,  1891  and  1898;  the  plaintiff ,  as  original  owner, 
msUng  payment  of  them  all  in  1898  and  procuring  a  certificate  of 
redemption  from  the  auditor  reinstating  his  primordial  title. 

On  the  contrary,  the  Western  Land  and  Emigration  Company  filed 
the  aforesaid  suit  for  the  cancellation  and  erasure  of  the  taxes  of  1880,. 
1881,  1882  and  1883,  and  procured  a  decree  of  the  Oircuit  Oourt 
adjudging  said  taxes  to  have  been  prescribed  at  the  time  the  tax  sale 
was  made ;  and  said  company,  at  once,  paid  all  the  remaining  taxes  for 
the  years  1884, 1886, 1886, 1887  and  1888 — the  adjudication  under  Act 
82  of  1884  taking  place  in  December  of  1888 — ^and  it  caused  the- 
property  to  be  thereafter  assessed  in  its  name  and  paid  annually  the 
taxes  thereon  assessed. 

The  property  was  in  this  situation  in  1894,  when  the  plaintiffs,  as- 
Burning  the  Oircuit  Oourt  decree  to  have  been  absolutely  void,  paid 
to  the  State  treasurer,  voluntarily,  the  taxes  it  had  adjudged  to  be 
prescribed,  and  upon  presentation  of  his  receipt  to  the  auditor,  he 
issued  a  certificate  of  redemption  to  them — said  taxes  being  one  dol- 
lar for  1880,  one  dollar  for  1882,  and  one  dollar  and  one -half  for  the. 
years  1888  and  1884,  that  is  to  say,  five  dollars  in  all. 

And  this  was  done  in  the  face  of  the  fact  that  the  Oircuit 
Court  had  jurisdiction  of  that  suit  ratione  peraonw,  by  reason, 
the  complainant  being  domiciled  in  and  a  citizen  of  another  State- 
than  Louisiana;  and  of  the  fact  that  the  complainant  had  subse- 
quently sold  and  conveyed,  by  a  duly  recorded  title,  the  property  ii> 
controversy  to  a  citizen  of  another  State — being  herein  represented 
by  a  curator  ad  hoc — who  had  made  its  purchase  upon  the  faith  of 
the  decree  of  the  Oircuit  Oourt  and  prior  decisions  of  this  court 
interpreting  the  tax  statutes  of  this  State  applicable  thereto. 

Section  84  of  Act  98  of  1886  provides  that  ^*  all  taxes,  tax  mortgages 
and  tax  privileges  shall  be  prescribed  by  three  years  from  the  date 
of  filing  the  tax  rolls,"  etc. 

That  statute  applies  to  the  taxes  under  consideration  here,  the 
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payment  of  which  Negrotto  assumed  as  a  part  of  the  price  he  was 
to  pay,  and  from  the  effect  of  which  his  vendee  was  relieved  by  the 
decree  of  the  Circuit  Conrt ;  and  the  decree  of  that  court  finds  an 
exact  parallel  in  the  case  of  State  ex  rel.  Powers  vs.  Recorder,  46 
An.  566,  in  which  this  court  said  in  passing  upon  a  similar  question : 

<' Consequently,  we  find  that  the  inscriptions  of  liens  or  mort- 
gages securing  city  taxes  against  the  property  for  and  during  the 
years  1877  to  2886,  inclusive,  should  be  canceled  and  erased  from  the 
mortgage  records  of  the  parish  "^—noth withstanding  the  relator  had 
assumed  the  payment  of  all  the  taxes  assessed  against  the  property 
as  part  of  the  price  of  his  acquisition  from  the  State,  through  the 
auditor's  deed  of  sale. 

But  it  is  argued  on  the  part  of  plaintiffs  that  the  Circuit  Court  had 
no  jurisdiction  as  to  the  State,  as  she  could  not  be  sued  without  her 
consent  previously  obtained ;  and  that  the  tax  collector  did  not  have 
the  capacity  to  represent  her  in  the  premises. 

In  so  far  as  the  capacity  of  the  tax  collector  is  concerned  there 
can  be  no  serious  question,  because  he  was  attempting  to  collect 
those  taxes  by  seizure  and  sale  of  the  property  in  dispute  when  be 
was  met  by  the  complainant's  injunction  issued  out  of  the  Circuit 
Court. 

Possessing  a  duly  recorded  title  thereto,  the  company  was  cer- 
tainly entitled  to  thus  restrain  his  further  proceeding,  charging,  as  it 
believed,  and  as  that  court  subsequently  decided,  that  the  taxes  of 
the  years  which  have  been  particularly  mentioned  were  in  fact  pre  - 
scribed. 

But  it  is  insisted  that  the  complainant's  title  was,  to  a  certain  ex- 
tent, involved,  and  quoad  hoc  the  State  could  not  be  represented  by 
the  tax  collector.  This  is  not  correct.  The  complainant's  title  was 
not  involved,  except  incidentally;  and  in  Smith  vs.  City,  43  An.  727, 
this  court  entertained  and  decided  a  question  of  title,  contradictorily 
with  the  tax  collector  alone. 

It  is  further  insisted  that  the  judgment  of  the  Circuit  Court  was 
not  binding  on  the  plaintiffs,  because  they  were  not  cited. 

They  were  not  necessary  parties  because  the  action  did  not  involve 
their  title;  and, further,  because,  at  the  time  of  the  institution  of  the 
suit  in  1888,  their  title  had  been  completely  divested  by  the  adjudi- 
cation to  Negrotto  first,  and  to  the  complainant  afterward ;  and  the 
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title  evidenced  by  the  auditor's  certificate  of  redemption  was  not 
icqaired  nntil  1896 — ^jost  eight  years  afterward. 

On  the  whole,  it  is  evident  that  the  Circnit  Court  had  jurisdiction 
tn  personam  and  that  necessarily  attracted  to  it  jurisdiction  rations 
materisB  of  the  question  under  consideration,  the  property  being  only 
incidentally  affected,  and  the  defendants  being  within  its  jurisdiction 
teiritoiially. 

The  complainants  in  the  Circuit  Court  and  the  * 'Heirs  of  Billgery 
in  this  court  represent  the  same  cause  of  action — ^the  taxes  of  1880, 
1881,  1882,  1883,  which  were  assessed  against  the  property  in  dis- 
pute, the  contention  of  the  former  having  been  that  same  were 
prescribed  at  the  date  of  the  adjudication  under  Act  82  of  1884,  and, 
consequently,  formed  no  part  of  the  purchase  price  which  Negrotto 
agreed  to  pay ;  and  the  contention  of  the  plaintiffs  is  that  those 
taxes  were  not  prescribed  and  were  never  paid  by  Negrotto,  but 
have  been  paid  by  them  and  serve  as  the  foundation  of  their  pres- 
ent title  by  redemption. 

Is  not  the  thing  demanded  in  each  case  identically  the  same?  The 
claim  set  up  in  the  former  suit  by  the  tax  collector  is  the  same  that 
plaintiffs  set  up  in  this;  the  demand  of  the  complainant  in  the 
former  suit  is  the  same  that  the  defendant  is  asserting  in  this. 

The  demand  asserted  in  each  suit  is  ''founded  upon  the  same 
canse  of  action." 

The  demand  is  "between  the  same  parties  and  formed  by  them 
against  each  other  in  the  same  quality."     R.  CO.  2286. 

And  that  article  of  the  Code  declares  that,  when  these  conditions 
coexist, '  "the  authority  of  the  thing  adjudged  takes  place  with  re- 
spect to  what  was  the  object  of  the  judgment." 

And  the  following  article  declares  that  in  such  case  a  "  legal  pre- 
Bomption  dispenses  with  all  other  proof  in  favor  of  him  for  whom  it 
exists."     R.  C.  C.  2287. 

That  the  demand  is  formed  between  the  same  parties  is  fully  evi- 
denced by  the  fact  that  the  property  in  controversy  was  adjudicated 
to  the  State  in  November,  1895 ,  for  the  alleged  delinquent  ixixes  of  1883 — 
which  are  among  those  which  the  Circuit  Court  decreed  to  have  been 
prescribed — ^and  in  January,  1896,  plaintiffs  volunteered  to  pay  same 
to  the  State  Treasurer,  and  thereafter  procured  the  auditor's  certifi- 
cate of  redemption  therefor — less  than  two  months  having  intervened. 

This  suit  is  intended  and  expected  to  accomplish  through  the  in- 
67 
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strumentality  of  that  redemption  the  revocation  of  the  defendant's 
title,  on  the  sole  gronnd  that  the  decree  of  the  Circuit  Court  is  not 
binding  and  effectual  with  respect  to  them  or  their  title  of  redemp  - 
tion;  for  upon  the  maintenance  of  that  contention  alone,  confessedly 
depends  the  applicability  of  the  principles  announced  in  Bemick  vs. 
Lang. 

It  is  quite  evident  from  the  foregoing  statement  that  as  the  State 
never  had  any  title  to  the  property  in  suit  until  November,  1895, 
— near  ten  years  after  same  had  been  adjudicated  to  Negrotto— 
and  only  held  title  for  little  more  than  one  month  when  the  plaintifts 
obtained  a  certificate  of  redemption,  that  the  title  of  the. State  is  but 
an  inconsequential  factor  in  this  controversy;  therefore,  we  have 
neither  quoted  from  nor  analyzed  the  following  authorities  which  are 
referred  to  in  plaintiffs'  brief.  Carr  vs.  United  States,  98  U.  S.  438 ; 
United  States  vs.  Lee,  106  U.  S.  222;  The  Siren,  7  Wallace,  152; 
The  Davis,  10  Wallace,  15. 

As  in  this  case  it  appears  that  there  was  no  decision  of  this  court 
defining  what  legal  effect  and  interpretation  was  to  be  given  to  such 
an  assumption  as  that  which  the  provisions  of  Act  82  of  1884  required 
of  a  purchaser  thereunder,  at  the  date  of  the  decree  of  the  Circuit 
Court,  it  is  quite  clear  that  that  court  rightly  decided  it  with  the 
lights  it  had  on  the  subject.  It  was  bound  necessarily  to  act  upon 
its  own  judgment  and  adopt  its  own  interpretation  of  the  law  appli- 
cable to  the  case;  notwlfchstanding  this  court  might  subsequently  take 
a  different  view  of  the  question. 

But  the  judgment  of  the  Circuit  Court  is  binding  upon  the  parties 
before  it  in  that  suit  and  their  vendees  and  assigns ;  and  it  ifaust  be 
respected  and  upheld  as  the  law  of  that  case,  and  of  the  subject 
matter  of  that  litigation. 

In  BurgesB  V8.  Seligman^  107  U.  S.  20,  the  Supreme  Court  of  the 
United  States  laid  down  briefiy  the  rules  defining  the  extent  to  which 
the  Federal  courts  are  bound  by  the  State  decisions,  as  follows: 

^'The  Federal  courts  have  an  independent  jurisdiction  in  the 
administration  of  State  laws,  co-ordinate  with,  and  not  subordinate 
to,  that  of  the  State  courts,  and  are  bound  to  exercise  their  own 
judgment  as  to  the  meaning  and  effect  of  those  laws.  The  existence 
of  two  co-ordinate  jurisdictions  in  the  same  territory  is  peculiar, 
and  the  results  would  be  anomalous  and  inconvenient  but  for  the 
exercise   of   mutual  respect   and  deference.      Since  the   ordinary 
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administration  of  the  law  is  carried  on  by  the  State  courts,  it 
necessarily  happens  that  by  the  course  of  their  decisions  certain 
roles  are  established  which  become  rules  of  property  and  action 
in  the  State,  and  ha^e  all  the  effect  of  law,  and  which  it  would 
be  wrong  to  disturb.  This  is  especially  true  with  regard  to  the 
law  of  real  estate  and  the  construction  of  State  constitutions  and 
statutes.  Such  established  rules  are  always  regarded  by  the  Federal 
courts,  no  less  than  by  the  State  courts  themselves,  as  authoritative 
decisions  of  what  the  law  is.  But  where  the  law  has  not  been  thus 
settled  it  is  the  right  and  duty  of  the  Federal  courts  to  exercise  their 
own  judgment,  as  they  also  always  do  in  reference  to  the  doctrines 
of  commercial  law  and  general  jurisprudence.  So  when  contracts 
and  transactions  have  been  entered  into,  and  rights  have  accrued 
thereon  under  a  particular  state  of  the  decisions,  or  when  there  has 
been  no  decision  of  the  State  tribunals,  the  Federal  courts  properly 
claim  the  right  to  adopt  their  own  interpretation  of  the  law  applica- 
ble to  the  case,  although  a  different  interpretation  may  be  adopted 
by  the  State  courts  after  such  rights  have  accrued.  But  even  in 
such  cases,  for  the  sake  of  harmony  and  to  avoid  confusion,  the 
Federal  courts  will  lean  toward  an  agreement  of  views  with  the  State 
courts  if  the  question  seems  to  them  balanced  with  doubt.  Acting 
on  these  principles,  founded  as  they  are  on  comity  and  good  sense, 
the  courts  of  the  United  States,  without  sacrificing  their  own  dignity 
as  independent  tribunal,  endeavor  to  avoid,  and  in  most  cases  do 
avoid,  any  unseemly  conflict  with  the  well  considered  decisions  of 
the  State  courts.  As,  however,  the  very  object  of  giving  to  the 
national  courts  juris<?iction  to  administer  the  laws  of  the  States  in 
controversies  between  citizens  of  different  States  was  to  institute 
independent  tribunals,  which  it  might  be  supposed  would  be  un- 
affected by  local  prejudices  and  sectional  views,  it  would  be  a  der- 
eliction of  their  duty  not  to  exercise  an  independent  judgment  in 
cases  not  fwedoBed  by  previous  adjudication,^^  The  American  Law 
Register  and  Review,  186. 

Accepting  that  statement  as  the  settled  jurisprudence  of  the  Su- 
preme Court  on  the  question,  as  did  the  judge  of  the  lower  court,  we 
concur  in  his  finding. 

Judgment  affirmed. 
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Heirs  of  Billgery  vs.  Land  Trust  of  Indianapolis,  Ante.,  p.  890,  affirmed. 

PEAL  fron 
Monroe  y  J, 


A  PPEAL  from  the  Civil  District  Conrt  for  the  Parish  of  Orleans. 


Frank  L.  Rickardnon  and  Keman  <&  Wall  for  Plaintiffs,  Appellants. 


J,  Zach,  Spearing  and  J,  J.  McLoughlin  for  Defendant,  Appellee. 


Argued  and  submitted  March  26,  1896. 
Opinion  handed  down  April  20,  1896. 
Rehearing  re fased  May  18,  1896. 


The  opinion  of  the  conrt  was  delivered  by 

Watkins,  J.  Plaintiffs,  as  the  heirs  of  John  M.  Hoyle,  deceased, 
alleging  the  ancient  title  of  the  deceased  and  their  title  by  inheri- 
tance of  the  properties  described  in  their  petition,  aver  that  the 
defendant  claims  to  be  the  owner  thereof  by  devolution  of  title 
and  mesne  conveyances,  from  the  Western  Land  and  Emigration 
Company,  which  corporation  claims  to  have  acquired  same  on  the 
15th  of  December,  1888,  at  tax  sale  and  adjudication  under  and  in 
pursuance  of  Act  82  of  1884. 

They  further  aver  that  said  adjudication  is  and  was  null  and  void 
upon  the  following  grounds,  viz. : 

1.  For  want  of  notice  to  them;  and  that  in  so  far  as  said  act  au- 
thorized the  sale  of  their  property  without  notice,  same  is  uncon- 
stitutional, null  and  void. 

2.  That  the  tax  collector  was  without  authority  to  make  the  deed 
of  sale  to  the  adjudicatee  until  the  taxes  subsequent  to  the  year  1880 
had  been  paid  in  accordance  with  its  assumption,  same  being  a  part 
of  the  purchase  price. 

The  prayer  of  the  petition  is  that  they  be  decreed  the  owners  of 
said  property ;  and  that  the  titles  of  the  defendant  be  annulled  and 
canceled  and  erased  from  the  conveyance  records. 

The  issues  presented  are  the  same  substantially  as  those  raised  in 
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the  case  of  Heira  of  Billgery  vs.  Land  Trust  of  Irtdianapolia,  and  the 
defendant  presents  the  same  issues  as  the  grounds  of  its  defence  as 
those  set  up  in  that  case. 

The  question  of  the  unconstitutionality  of  Act  82  of  1884  was  raised 
in  the  matter  of  Orlofl  Lake,  40  An.  142,  and  overruled ;  and  that 
decision  has  since  been  continuously  maintained.  Henderson  vs. 
Ellerman,  47  An.  806;  Augusti  vs.  Lawless.  45  An.  1370;  Martin  vs. 
Langenstein,  43  An.  791,  and  other  cases. 

On  the  trial  there  was  judgment  in  favor  of  the  defendant,  and 
plaintiffs  appealed. 

It  is  therefore  ordered  and  decreed  that  for  the  reasons  assigned 
in  our  petition  in  Heirs  of  Billgery  vs.  Land  Trust  of  Indianapolis, 
the  judgment  appealed  from  in  this  case  is  affirmed. 


No.  12,138.  |4«~wl| 

'  (58    210| 

State  of  Louisiana  vs.  M.  M.  Magee. 

Motions  for  new  trials  are  universally  conoedcd  to  rest  within  the  exercise  of  the 
sound  judicial  discretion  of  trial  judges;  and  same  will  not  be  disturbed  by  an 
appellate  court  except  in  clear  cases  of  abuse  or  misdiscretion. 

APPEAL  from  the  Sixteenth  Judicial  District  Court  for  the  Parish 
of  Washington.     Reid,  J. 


3f.  J,  Cunningham^  Attorney  General,  Bolivar  Edwards,  District  At- 
torney (P.  A.  Simmons,  Jr,,  of  Counsel),  for  Plaintiff,  Appellee. 


J,  A.  Reid,  P.  B,  Carter  and  Geo,   E,    Williams  for  Defendant, 
Appellant. 


Argued  and  submitted  April  25,  1896. 
Opinion  handed  down  May  4,  1896. 
Rehearing  refused  May  18,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkiks,  J.    The  defendant  appeals  from  a  verdict  convicting 
him  of  petty  larceny,  and  sentence  to  imprisonment  at  hard  labor  in 
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the  penitentiary  for  one  year,  relying  solely  upon  the  refusal  of  the 
trial  judge  to  grant  him  a  new  trial. 
The  grounds  of  the  motion  are  of  the  following  tenor,  viz. : 

1.  That  the  verdict  of  the  jury  is  contrary  to  the  law  and  evi- 
dence. 

2.  That  during  the  progress  of  the  tiial,  the  jury  being  under  in- 
structions from  the  court  not  to  read  any  public  or  private  commnni- 
catioas,  or  documents,  either  written  or  printed,  the  foreman  re  - 
ceived  from  the  hands  of  a  deputy  sheriff  a  sealed  letter,  which  he 
opened  and  read  in  violation  and  disregard  of  such  instructions,  to 
his  injury  and  prejudice. 

8.  That  the  judge  erred  in  permitting  testimony  to  be  adduced  as 
to  the  ownership  of  a  hog  belonging  to  Dr.  O.  W.  Vamado,  after 
Dr.  Vamado  and  another  witness  had  testified  on  the  part  of  the 
State,  that  the  hog  he  (defendant)  is  alleged  to  have  stolen  was 
property  jointly  and  equally  owned  between  them  in  partnership. 

4.  That  the  jury  commissioners  who  drew  the  venire  from  which 
the  panel  which  tried  his  case  was  drawn  were  not  summoned  in  the 
form  and  manner  required  by  law ;  and  that  some  of  them,  by  reason 
of  said  irregularity  and  their  failure  to  receive  due  notification,  were 
not  present  at  the  drawing  of  said  jury  at  all. 

5.  That  the  grand  jury  who  found  and  returned  the  bill  of  indict- 
ment against  him  was  likewise  thus  irregularly  drawn. 

6.  That  J.  N.  Varnado,  one  of  the  jury  commissioners  who  was 
presenJb  and  participated  in  the  drawing  of  the  said  ventre,  was 
a  nephew  of  Dr.  G.  W.  Varnado,  the  prosecuting  witness  against 
him  (defendant) ,  and  took  great  interest  in  the  prosecution  against 
him. 

7.  That  the  jury  separated  during  the  trial. 

8.  That  one  of  the  jurors  who  tried  the  case*  was  related  to  the 
accused  by  aflOinity  within  the  degree  prohibited  by  law,  notwith- 
standing he  answered  in  the  negative  interrogatories  propounded  to 
him  by  counsel  in  the  course  of  his  examination  upon  his  voir  dire; 
and  that  the  truth  of  the  matter  was  not  made  known  to  him  (de- 
fendant) until  since  the  trial  was  closed,  and  verdict  had  been  ren- 
dered. 

9.  That  one  of  the  jurors  who  was  empaneled  and  participated  in 
his  trial  and  conviction  was  himself  under  indictment  at  the  time» 
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and  therefore  incompetent  to  serve  as  a  member  of  the  aforesaid 
jury. 

For  the  foregoing  reasons  defendant  alleges  himself  entitled  to  a 
new  trial  of  said  cause.  On  the  trial  of  the  motion  a  number  of  wit- 
nesses were  sworn,  and  their  testimony  was  reduced  to  writing  and 
it  appears  in  the  record ;  and  in  the  course  of  said  trial  the  defend- 
ant's counsel  retained  seven  bills  of  exception. 


With  regard  to  the  firBt  one  nothing  need  be  said,  as  we  have  fre- 
quently held  that  this  is  not  good  ground  for  a  new  trial. 

II. 

With  regard  to  this  objection  it  is  sufficient  to  say,  that  the  testi- 
mony discloses  that  the  letter  referred  to  was  wholly  unimportant 
and  bad  no  reference  to  the  case  under  consideration ;  and  as  the 
defendant  was  accused  of  a  minor  offence,  this  was  a  trifling  and  un- 
important irregularity  not  prejadicially  affecting  his  interest. 

III. 

In  so  far  as  the  alleged  error  with  regard  to  the  judge  having  al- 
lowed certain  objectionable  testimony  to  go  the  jury  is  concerned,  it 
is  sufficient  answer  to  say  that  defendant's  counsel  should  have  in- 
terposed timely  objection  at  the  trial  of  the  merits.  It  is  too  late  to 
raise  the  objection,  for  the  first  time,  upon  a  motion  for  a  new 
trial. 

IV,  V  and  VI. 

We  can  not  perceive  that  the  venire  was  in  any  way  prejndically 
affected  by  the  fact  that  some  of  the  jury  commissioners  were  not 
served  with  written  summonses;  and  that  one  of  them  was  not 
present  and  took  no  part  in  the  proceedings.  There  were  fonr  out 
of  five  commissioners  present  and  they  participated  in  the  selection 
of  tlie  venire;  and  it  is  presumably  regular  and  was  legally  con- 
stitnted. 

The  testimony  fully  satisfies  as  that  the  jury  commissioner,  Var- 
nado — of  whose  action  the  defendant  complains— did  not  say  any- 
thing to  unduly  or  improperly  infiuence  his  associates  in  placing 
npon  the  venire  persons  who  were  inimical  to  the  interest  of  the  de- 
fendant.   This  jury  commissioner  and  his  nephew,  who  was  on  the 
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petit  jury  who  convicted  the  accused,  were  both  interrogated  as 
witnesses  on  the  trial  of  the  defendant's  motion  for  a  new  trial,  and 
their  testimony  completely  exonerates  them  from  any  improper  ac- 
tion or  inflaence  against  the  accused . 

In  our  opinion  this  case  does  not  present  the  same  issue  as  that 
raised  and  decided  in  State  vs.  Duncan,  47  An.  1025. 

VII. 

It  is  of  no  consequence  that  the  jury  should,  in  a  case  of  this  sort, 
have  been  permitted  to  separate  under  the  instructions  of  the  judge. 

VIII. 

The  contention  of  the  defendant,  that  one  of  the  jurors  who 
assisted  in  the  trial  and  participated  in  his  conviction  was  disqualified 
by  reason  of  the  fact  that  he  was  at  the  time  under  indictmenrt 
before  the  same  court  for  the  commission  of  two  different  offences, 
ought  to  have  been  urged  at  the  trial,  and  comes  too  late,  it  being 
for  the  first  time  urged  upon  a  motion  for  a  new  trial. 

It  appears  from  the  testimony  adduced  upon  the  trial  of  the 
motion  that  two  indictments  against  the  juror  in  question  were  on 
file  in  the  clerk's  office  of  the  parish  of  Washington,  wherein  the 
defendant  was  being  prosecuted,  and  that  this  information  was  easily 
attainable. 

It  further  appears  that  one  of  the  defendant's  attorneys  in  this 
case  was  one  of  the  attorneys  for  the  defendant  in  the  two  cases  men- 
tioned and  relied  upon. 

Upon  this  state  of  facts  it  was  the  plain  duty  of  the  counsel  for  the 
accused  to  have  procured  and  adduced  this  evidence  on  the  trial  of 
the  merits;  and  to  have  predicated  thereon  an  objection  to  the 
aforesaid  juror  on  the  ground  of  his  disqualification. 

The  objection  is  out  of  time. 

IX. 

The  testimony  fails  to  support  the  defendant's  contention  that  one 
of  the  jurors  who  tried  the  case  was  related  to  him  by  affinity  within 
the  degree  prohibited  by  statute;  on  the  contrary,  it  discloses  that 
the  juror  in  question  was  remotely  related  to  the  wife  of  the  accused, 
but  not  to  the  accused  him  self. 

The  foregoing  are  all  the  grounds  that  are   enumerated  in  the 
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defendant's  motion,  and  a  careful  consideration  of  them  has  con-' 
yinced  ns  that  they  are  without  merit. 

The  seven  bills  of  exception  which  defendant's  counsel,  ex  indus- 
trial retained  to  rulings  of  the  trial  judge  during  the  progress  of  the 
trial  of  his  motion  for  new  trial  appear  to  be  technical  and  of  sim- 
ilar tenor:  and  as  they  are  germane  to  the  several  grounds  of  the 
motion  which  we  have  examined  and^disposed  of,  they  must  share 
the  same  fate. 

Judgment  af&rmed. 


No.   12,130. 

State  ex  rel.   Illinois   Central  Railroad  Company  vs.   The    ^  J^| 
Judges  op  the  Fourth  Circuit  Court  of  Appeals.  ' 

A  jadirment  mast  be  read  and  signed  by  the  Judge  in  open  court,  unless  there  is  an 
agreement  of  the  parties,  or  their  counsel,  that  he  may  take  the  cause  under 
advisement  and  sign  a  judgment  in  chambers  after  the  term  of  court  has  ad  • 
Journed. 


0 


N  APPLICATION  for  Writs  of  Certiorari  and  Prohibition. 


Farrar^  Leake  &  Lemle  for  Relator. 


Submitted  on  briefs  April  20,  1896. 
Opinion  handed  down  May  4,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  representations  of  the  relator  are,  that  one 
Elien  Johnson  instituted  suit  against  it  for  two  thousand  dollars 
damages  for  alleged  injuries  received,  and  that  on  trial  there  was 
judgment  rendered  in  plaintiff's  favor  for  the  full  amount  claimed, 
from  which  relator  suspensively  appealed  to  the  respondents'  court 
at  its  session  to  be  held  in  the  parish  of  Tangipahoa  on  the  second 
Monday  of  February,  1895. 

That  at  said  term  said  cause  was  duly  argued  and  submitted  to  the 
respondents,  and  that  at  the  time  of  the  submission  it  was  agreed 
that  the  respondents  should  decide  the  case  at  chambers,  each  party 


I 
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having  the  right  to  apply  for  a  rehearing  within  ten  days  from  the 
filing  of  the  judgment  in  the  clerk's  oflOice  of  said  parish. 

That  respondents  held  said  cause  under  advisement  from  Febru- 
ary, 1895,  to  the  February  term  of  1896,  when  they  announced  their 
inability  to  agree;  and  they  thereupon  appointed  J.  M.Wilson,  Esq., 
of  Qreensburg,  to  act  as  judge  ad  hocy  and  soon  thereafter  adjourned 
their  court  8ine  die. 

That  it  made  objection,  at  once,  to  the  selection  and  appointment 
of  said  judge  ad  hoc,  and  gave  to  the  respondents  due  and  timely 
notice  thereof;  and  further  notified  them  that  its  consent  and  agree- 
ment to  permit  said  cause  to  be  decided  in  chambers  only  applied  to 
them  personally,  and  did  not  apply  to  the  aforesaid  judge  ctd  hoc; 
and  that  it  could  not  and  would  not  agree  to  the  court,  as  at  present 
constituted,  hearing  and  deciding  the  case  in  chambers. 

That  it  urgently  insisted  upon  respondents'  assigning  the  case  for 
reargument  in  open  court,  at  its  next  regular  session  in  the  parish  Of 
Tangipahoa,  on  the  second  Monday  of  July,  1896,  when  it  desired  to 
tender  to  the  court  a  plea  of  recusation  of  the  aforesaid  judge  ad 
hoc;  and  that  it  was  subsequently  informed  by  one  of  the  respond- 
ents that,  after  having  had  a  conference  with  his  associate,  it  had 
been  determined  to  refuse  its  request,  but  that  they  would  convene 
their  court  in  Amite  City  on  the  first  Monday  of  April,  1896^  to  pass 
upon  such  motion  for  the  recusation  of  the  judge  ad  hoc  as  it  should 
desire  to  tender. 

That  it  was  further  informed  that  respondents  could,  in  the  event 
its  motion  was  disallowed,  at  once  proceed,  with  the  assistance  of 
said  judge  ad  hoc  to  decide  the  case,  after  hearing  argument;  and, 
in  the  event  its  motion  should  be  sustained,  to  appoint  some  other 
attorney  at  law,  and  proceed,  with  his  assistance,  to  decide  the  case, 
after  hearing  argument. 

Thereupon  relator  avers  that  respondents  have  no  right,  or  power 
to  hold  a  regular  or  special  term  of  the  Court  of  Appeals  on  the  first 
Monday  of  April,  1896,  and  that  their  action  is  at  variance  with  the 
provisions  of  the  Constitution,  which  fixes  the  terms  of  said  court  in 
the  parish  of  Tangipahoa  on  the  second  Mondays  in  February  and 
July  of  each  year.     Const.,  Arts.  98  and  99. 

That  all  final  judgments  must  be  rendered  in  open  court  (0.  P. 
543) ,  and  it  necessarily  follows  that  their  judgment  must  be  rendered 
in  term  time,  as  indicated  in  the  Constitution,  unless  there  is  an 
agreement  to  the  contrary. 
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Wherefore  the  prayer  of  the  relator  is  for  the  issnance  and  main- 
tenance of  the  writs  of  certiorari  and  prohibition. 

One  of  the  respondents  returns  that  the  averments  of  the  relator 
are  substantially  correct,  aod  submits  the  matter  to  the  court;  and 
the  other  respondent  made  like  return,  with  this  exception,  that  the 
agreement  of  counsel  that  the  cause  be  decided  at  chambers  com- 
prehended, in  the  opinion  and  practice  of  their  court,  '<  all  proceed- 
ings necessary  to  be  had  in  said  cause  (up)  to  final  jadgment." 

On  this  statement  of  the  case  two  propositions  are  evident :  (1) 
that  the  respondents  are  without  power  to  convene  their  court  for 
the  transaction  of  business  at  any  other  places  or  times  than  those 
which  are  particularly  designated  in  the  Oonsitution ;  (2)  that  causes 
at  issue  in  their  court  can  not  be  taken  under  advisement  by  them 
aad  decided  in  chambers  without  a  specific  agreement  of  parties,  or 
their  counsel,  of  record,  to  that  effect. 

The  Constitution  designates  the  times  and  places  at  which  re- 
spondents must  hold  sessions  of  their  court;  and  it  has  been  fre- 
quently decided  by  this  court  that  the  signing  of  final  judgments  by 
a  judge  is  a  judicial  act  which  can  only  be  performed  in  term  time ; 
and  that  his  signature  affixed  to  a  final  judgment  out  of  term  time 
will  have  no  legal  effect.  Culver  vs.  Leovy,  21  An.  306;  Hernandez 
vs.  James,23  An.  488 ;  State  ex  rel,  Dixon  vs.  Judge,  26  An.  119 ;  Suc- 
cession of  Boug^re,  29  An.  878;  Laurent  vs.  Beelman,  80  An.  363. 

The  Code  of  Practice  declares,  in  terms,  that  '<  all  judgments  must 
be  read  and  signed  by  the  judge,  in  open  court."     Art.  548. 

Bat  it  has  been  decided  that  it  is  competent  for  the  parties  to  a 
Bnit,  or  their  counsel  of  record,  to  make  an  agreement  f '  that  the 
judge  who  tries  the  case  shall  take  it  under  advisement  and  render  a 
judgment,  and  sign  it  after  the  court  shall  have  adjourned." 

Morrison  vs.  Citizens  Bank,  27  An.  401 ;  Qreen  vs.  Beagan,  82  An 
974;  City  vs.  Qauthreanx,  82  An.  1126;  Rust  vs.  Faust,  15  An.  477. 

This  record  furnishes  no  proof  of  an  agreement  to  permit  the  re- 
spondents to  take  relator's  case  under  advisement,  and  render  and 
sign  a  final  judgment  in  chambers,  except  what  we  have  quoted 
from  the  petition  and  return. 

It  may  well  be— and  that  is  relator's  contention — that  when  the 
agreement  was  made,  it  was  not  within  the  contemplation  of  the 
parties  that  a  disagreement  between  respondents  would  necessitate 
the  selection  of  a  judge  ad  hoc. 
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We  are  of  opinion  that  relator  has  stated  a  case  entitling  it  to 
reUef. 

It  is  therefore  ordered  and  decreed  that  the  provisional  writ  of 
prohibition  be  made  peremptory  at  the  cost  of  respondents. 


No.  12,096. 
Jl  ^  Qborge  Harris  vs.  Obo.  P.  Minvielle. 

48  Ujtf  No  man  may  disparage  the  reputation  of  another.  Every  man  has  a  right  to  have 
his  goo.d  name  maintained  unimpaired.    His  right  is  a  jtw  in  rem;  a  right  that  is 

inf7   7^  absolute  and  good  against  the  world. 

Words  which  produce  any  perceptible  injury  to  the  reputation  of  another,  are  de- 

IW    703  famatory,  and,  if  false,  are  actionable. 

I^= Every  repetition  of  a  slander  originated  by  a  third  person  is  a  wilful  publication 

llll   88S  ^'  '^*  z'®n<ioi'li^9  the  person  so  repeating  it  liable  to  an  action  in  damages  for 

slander  and  defamation  of  character.  "Tale-bearers  are  as  bad  as  tale- 
makers."  And  it  is  no  defence  that  the  speaker  did  not  originate  the  scandal, 
but  repeated  what  he  had  heard  from  another,  even  as  a  rumor,  and  he,  in 
good  faith,  believed  It  to  be  true.  Nor  is  it  any  defence  that  such  person  gave 
the  name  of  the  author. 

APPEAL  from  the  Nineteenth  Judicial  District  Court  for  the  Parish 
of  Iberia.     Voorhies^  J. 


Foster  <Sh  Brouasard  and  Thorpe  <&  Thorpe  for  Plaintiff,  Appellant. 


Walter  J.  Burke  and  A,  &  C.  Fontelieu  for  Defendant,  Appellee. 


Argued  and  submitted  April  2i,  1896. 
Opinion  handed  down  May  4,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  suit  for  the  recovery  of  ten  thousand  dollars 
damages  for  slander  and  defamation  of  character,  and  from  the  ver- 
dict of  a  jx^ry  in  favor  of  the  defendant  and  a  judgment  thereon 
based,  the  plaintiff  has  appealed. 

The  following  are,  substantially,  the  grounds  of  plaintiff's  action, 
to- wit: 

That  he  is  and  has  been  a  public  merchant  engaged  in  business  in 
the  town  of  Jeanerette,  in  the  parish  of  Iberia,  and  upon  the  income 
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of  his  bnsiness  he  is,  exclasiyely,  dependent  for  the  maintenance  of 
himself  and  family. 

That  his  character  has  always  been  of  the  best,  his  social  standing 
good  and  irreproachable,  and  his  rating  as  a  merchant  solvent,  un- 
doubted and  honorable ;  and  that  his  success  in  business  was  and  is 
dependent  upon  his  standing  and  character  in  the  community  in 
which  he  lives. 

That  he  has  been  for  very  many  years  a  member  of  the  Masonic 
fraternity  in  good  standing. 

That  the  defendant  did,  upon  the  public  streets  of  said  town  of 
Jeanerette,  during  the  month  of  February,  1896,  "unlawfully, 
wantonly,  maliciously  and  without  probable  cause,  defame  and  pub- 
licly slander  your  petitioner  by  openly  declaring  to  Fred.  Ansley, 
in  the  presence  of  John  T.  White  and  Leo  Frank,  that  your  peti- 
tioner was  a  *  c — k  s — r,'  and  that  he  could  prove  it." 

That  on  or  about  the  5th  of  February,  1895,  the  defendant  did,  on 
the  streets  of  said  town  of  Jeanerette,  publicly  proclaim  said  slan- 
derous and  defamatory  statement,  in  the  presence  and  hearing  of  J. 
W.  Redmond,  Qeorge  W.  Whitworth  and  many  others — ^accompany- 
ing such  "untruthful  slander  with  abusive  and  violent  language, 
cursing  and  maligning  him  without  cause." 

That  the  slanders  thus  publicly  proclaimed  by  the  defendant  as 
above  set  forth,  "have  caused  his  friends,  the  members  of  the  Ma- 
sonic fraternity,  the  community  in  which  he  lives,  and  the  general 
public  to  doubt  his  virtue,  his  manhood,  and  his  honor;  to  ostracize 
his  motherless  children,  to  view  him  as  a  Pariah — a  thing  of  disgust- 
ing infamy — thereby  causing  him  heavy,  permanent  and  irredeema- 
ble pecuniary  loss,  damaging  his  business  reputation,  and  causing 
him  deep  mortification,  annoyance  and  mental  anguish." 

Petitioner  shows  that  the  iniquity  of  the  charges  herein  has  be- 
come so  publicly  notorious  that  the  State  (of  Louisiana) ,  in  the 
furtherance  of  justice  and  good  morals,  has  criminally  indicted  (the 
defendant)  for  maliciously  slandering  him;"  and  in  proof  of  this 
averment  he  annexes  the  bill  of  indictment  to  his  petition. 

He  claims  of  the  defendant  the  sum  of  two  thousand  five  hundred 
dollars  for  the  actual  loss  and  damage  he  has  suffered  by  direct  in- 
jury to  his  commercial  business  through  the  instrumentality  of  the 
slander  thus  circulated ;  and  the  further  sum  of  seven  thousand  five 
hundred  dollars  by  reason  of  the  mortification,  annoyance,  public 
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contempt  and  odinm'it  has  occasioned  him,  as  well  as  the  social  os- 
tracism it  has  occasioned  his  family. 

For  answer  the  defendant  avers  that  he  is  not  the  author  of  the 
reports  which  are  charged  in  plaintiff's  petition  as  coming  from  him ; 
bat  that  these  were  current  reports  in  the  town  of  Jeanerette ;  and 
that  whatever  he  did  say  relative  thereto  was  said  to  a  committee  of 
the  Masonic  fraternity  who  were  investigating  the  aforesaid  charges, 
at  the  instance  and  solicitation  of  the  plaintiff,  who  is  a  member 
of  said  organization,  submitting  to  its  rules  and  regulations. 

He  avers  that  the  aforesaid  communications  were  and  are  of  a 
privileged  nature ;  and  whatever  other  remarks  he  may  have  made 
upon  the  subject  at  issue  were  made  in  answer  to  questions  pro- 
pounded by  the  plaintiff  to  him. 

On  these  issues  the  parties  went  to  trial,  and  the  following  is  a 
fair 'summary  of  the  evidence  which  is  disclosed  by  the  record,  viz. : 

John  Redmond,  the  leading  and  principal  witness  for  the  plaintiff 
states,  that  the  defendant  told  him,  in  February,  1895,  that  the 
plaintiff  was  a  c k-s ^r,  and  gave  him  the  names  of  the  par- 
ties who  famished  him  that  information.  This  conversation  took 
place  on  one  of  the  principal  streets  of  Jeanerette,  near  Dr. 
McGowan's  drug  store. 

That  defendant  came  to  him  (witness)  and  made  this  statement 
confidentially,  and  requested  him  to  say  nothing  about  it.  That  he 
said  he  knew  nothing,  positively,  but  had  heard  it  from  certain 
persons  whose  names  he  gave — that  of  Abner  Smith  being  the  only 
one  whose  name  he  could  recall;  though  he  said  they  were  all 
negroes. 

This  witness  said  that  he  had  lived  in  Jeanerette  for  some  time, 
but  had  never  heard  of  this  charge  against  plaintiff  prior  to  that  in- 
terview. 

Another  witness  states  that  he  has  resided  in  Jeanerette  for 
eighteen  years,  and  has  known  the  plaintiff  for  fifteen  years,  but  had 
never  heard  of  the  charge  against  him  until  February,  1895.  That 
he  had  not  heard  the  defendant  make  the  statement,  but  had  heard 
that  he  had  made  it  in  a  public  manner.  That  Mr.  Redmond  was 
the  first  person  from  whom  he  had  heard  anything  of  the  affair;  but 
that  soon  afterward  ^' every  one  was  talking  about  it;"  that  it 
'*  took  immediate  circulation." 

Being  requested  to  mention  the  names  of  some  of  the  persons  he 
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had  heard  speaking  of  it,  he  said  <<  there  were  so  many  of  them  that 
he  could  not  recall  even  a  few  of  them,  but  he  gave  the  name  of  Leo 
Frank. 

He  states  that,  up  to  the  time  of  this  disclosare,  plaintiff's  reputa- 
tion had  been  good,  and  that  he  had  been  several  times  elected 
a  member  of  the  City  Council  of  Jeanerette,  and  that  he  had  stood 
well  with  the  people  of  the  parish  in  local  politics.  That  he  had 
always  appeared  to  be  a  fairly  successful  man  in  businebs  enter- 
prises. That  his  credit  and  social  standing  had  been  good,  but 
*'  since  the  circulation  of  these  rumors  plaintiff  and  his  family  had 
been  almost  wholly  ostracized." 

Leo  Frank — the  witness  named  above — says  he  has  resided  in 
Jeanerette  for  the  past  eight  years,  and  has  known  both  the 
parties  to  this  suit  during  that  time.  That  the  defendant  had 
aaid  to  him  that  he  had  heard  the  aforesaid  charges  against  the 
plaintiff.  He  said  that  plaintiff's  social  standing  and  character 
were  good  up  to  the  time,  this  report  was  put  in  circulation  in 
February,  1895.  That  same  had  considerable  effect  upon  him  <<  for 
the  worse." 

He  said  that  he  had  first  heard  the  report  from  Mr.  Redmond,  but 
that  soon  after,  so  many  persons  were  talking  about  it  that  he  could 
not  remember  their  names.  That  the  defendant  told  him  that  from 
all  the  reports  he  had  heard,  and  from  all  the  rumors,  he  believed  the 
charge  to  be  true,  and  made  this  declaration  publicly.  He  further 
states  that  when  this  rumor  was  put  in  circulation,  an  informal 
committee  of  Masons  began  to  investigate  the  matter,  and  that 
it  was  auhsequently  that  the  defendant  spoka  to  him  about  it,  but 
that  he  obtained  his  information  from  Mr.  Redmon  I  prior  to  the  or- 
ganization of  this  informal  committee. 

Another  witness  says  he  heard  the  defendant  affirm  his  belief  in 
these  charges  against  the  plaintiff  upon  information  he  had  received. 
That  he  heard  him  make  this  statement  in  several  different  places 
and  in  the  presence  of  several  different  persons. 

Another  witness  states  that  the  day  after  the  meeting  of  the  infor- 
mal committee  a  colloquy  occurred  between  the  plaintiff  and  the 
defendant  in  reference  to  the  charges  which  had  been  put  in  circu- 
lation. That  the  plain  iff  *4n  a  tone  of  wrath  began  to  denounce 
the  defendant,  accusing  him  of  starting  these  reports  upon  him  and 
demanding  retraction.     The  defendant  said   he   did   not  originate 
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these  reports,  bat  that  be  believed  every  word  of  them,  and  that 
the  plaintiff  ought  to  be  drammed  out  of  the  community  and  de- 
spised by  every  decent  man." 

In  other  respects  the  statement  of  this  witness  is  similar  in  import 
to  that  of  other  witnesses,  and  they  all  agree  that  subsequently  a 
formal  committee  of  investigation  was  appointed  by  the  Masonic 
Lodge  of  the  town  of  Jeanerette,  upon  its  own  motion,  and  not  at 
the  suggestion  or  request  of  plaintiff,  notwithstanding  he  was  a 
member  of  that  organization. 

They  concur  in  the  statement  that  Abner  Smith  and  the  other 
negroes  who  were  mentioned  by  the  defendant  as  the  persons  from 
whom  he  had  derived  the  information,  on  the  faith  of  which  he  had 
made  the  confidential  communication  to  Mr.  Redmond,  had  been 
produced  before  that  committee  and  had  made  a  statement  to  them. 

At  the  conclusion  of  the  plaintiff's  testimony  by  other  witnesses^, 
the  plaintiff  was,  himself,  placed  upon  the  witness  stand ;  and  in  the 
course  of  his  evidence  he  emphatically  and  circumstantially  denied 
the  aforesaid  charges,  and  affirmed  his  entire  innocence  of  them. 
He  says  that  the  circulation  of  the  rumor  commenced  with  Mr.  Red- 
mond. That  he  never  heard  of  it  before,  or  as  coming  from  any  other 
source. 

In  other  respects,  this  witness  corroborates  the  averments  of  his 
petition,  and  supports  his  allegations  of  injury  and  damage  at  the 
hands  of  the  defendant.  In  this  his  testimony  is  supported  by  that 
of  his  other  witnesses. 

But,  as  a  matter  of  fact,  is  it  true,  that  the  alleged  slanderous 
and  defamatory  statements  of  the  defendant  were  made  to  the  com- 
mittee of  the  Masonic  fraternity,  as  he  avers  in  his  answer. 

Circumstantially,  this  statement  is  contradicted  by  several  wit- 
nesses ;  and  from  the  testimony  of  another  leading  witness  we  quote 
the  following,  viz.  : 

'<Q.  Did  you,  as  a  member  of  the  informal  committee,  or  as  a 
member  of  the  regular  committee,  have  the  defendant  before  you? 

<*A.  No,  sir. 

'<Q.  Did  he  ever  appear  as  a  witness,  or  in  any  other  capacity, 
before  either  committee? 

"A.  He  did  not. 

''Q.  Was  he  in  the  neighborhood,  or  was  he  close  enough  to  the 
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deliberations  of  the  committee,  that  yon  conld  have  heard,  as  a  mem* 
ber  of  that  committee,  what  he  said,  if  anything  he  did  say? 
"A.  No,  sir.»' 

The  foregoing  statement,  and  the  result  of  the  committee's  in- 
vestigation, completely  sets  that  pretension  at  rest,  and  the  se- 
qael  is  illustrated  by  a  criminal  indictment  which  was  found  against 
the  defendant  on  that  account. 

The  trend  of  the  defendant's  evidence  is  to  show  that  a  similar 
romor  to  the  one  recently  circulated  was  extant  several  years  ago ; 
but  [same  was  traced  directly  to  the  man  Abner  Smith  and  two 
or  tliree  other  negroes,  of  whom  nothing  was  aflOirmed  by  defendant's 
witnesses  except  their  hearsi^y  declarations.  Neither  of  these  par- 
ties were,  produced  by  the  defendant  as  his  witnesses. 

One  of  the  defendant's  witnesses — a  justice  of  the  peace  in  the  town 
of  Jeanerette — testified  that  the  plaintiff  caused  Abner  Smith  to  be 
Arrested  for  criminal  libel,  and  brought  before  his  court  for  trial ; 
and  that  he,  in  the  presence  and  hearing  of  defendant  and  a  number 
of  persons,  went  down  on  his  knees  and  swore  to  the  truth  of  the 
charges  he  had  made  against  the  plaintiff — giving  the  most  shocking 
details. 

But  strange  to  say  only  one  of  those  people  could  be,  or  was  pro- 
duced as  a  witness  to  aflOirm  the  truthfulness  of  the  statement.  Yet, 
on  the  contrary,  Abner  Simth  was  placed  on  the  stand  by  the  plain- 
tiff in  rebuttal,  and  he  circumstantially  denied  the  truth  of  the  testi- 
mony of  the  justice  of  the  peace.  And  one  of  the  defendant's  wit- 
nesses who  affirmed  its  truth  and  made  the  statement  that  the  plain- 
tiff was  present  in  the  justice  court  and  heard  the  declaration  of 
Abner  Smith  was  flatly  contradicted  by  the  plaintiff,  who  took  the 
stand  in  rebuttal  and  said  the  witness'  statement  was  ^*-  false  from 
beginning  to  end;  "  and  that  the  testimony  of  both  of  those  wit- 
nesses at  the  criminal  trial  was  entirely  different. 

But  it  is  a  striking  and  noteworthy  fact  that  the  defendant  did  not 
take  the  stand  as  a  witness  in  his  own  behalf,  and  contradict  or  ex- 
plain the  damaging  charges  which  were  brought  against  him  by  the 
witnesses  of  plaintiff. 

The  law  of  slander  and  defamation  of  character  is  plain,  unambig- 
HODS  and  of  easy  application  to  the  evidence  adduced. 
Odgers,  in  his  treatise  on  the  law  of  lik>el  and  slander,  says : 
"No  man  may  disparage  the  reputation  of  another.  Every  man  has 
58 
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a  right  to  have  his  good  name  m9intained  unimpaired.    This  right  is 
jti8  in  rem;  a  right  that  is  absolute  and  good  against  the  world. 

''Words  which  produce  any  perceptible  injury  to  the  reputation  of 
another  are  called  defamatory;   (and)  defamatory  words,  if  false, 

are  actionable. 

*  -  *  *  *  *  * 

''Words  which  on  the  face  of  them  must  be  injurious  to  the  repu- 
tation of  the  person  to  whom  they  refer  are  clearly  defamatory  and, 
if  fal9e,  are  actionable,  without  proof  that  any  particular  damage  has 
followed  from  their  use"  (pp.  1  and  18). 

The  principle  adopted  by  the  English  courts,  and  which  is  an- 
nounced by  Odgers  as  having  received  the  sanction  of  American 
courts  as  well,  is  words  are  actionable  as  slanderous,  "whenever 
they  sound  to  the  disreputation  of  the  person  of  whom  they  were 
spokea."     Button  vs.  Hayward,  8  Mod.  24. 

That  the  charge  preferred  against  the  plaintiff  comes  clearly  with- 
in that  principle  will  not  be  denied — could  not  be,  under  the  defend- 
ant's answer — in  view  of  the  fact  that,  under  our  law  and  jurispru- 
dence, the  courts  of  this  State  are  not  bound  by  the  technical  dis- 
tinctions of  the  common  law,  as  to  words  actionable  per  se  and  not 
actionable  per  8e,"  etc. 

Spotornovs.  Fourichon,40  An.  423;  Miller  vs.  Holstein,  16  La.  389; 
Daly  vs.  Van  Benthuysen,  3  An.  69;  Tresca  vs.  Maddox,  11  An.  206. 

But  the  defendant  seeks  to  justify  himself  on  the  ground  that  the 
disclosures  he  made  were  privileged  because  they  were  made  to  a 
public  investigating  committee  and  in  the  interest  of  the  public. 
The  proof  shows,  however,  that  this  position  is  untenable  in  point  of 
fact;  and  the  most  that  can  be  said  in  this  behalf  is,  that  some  of 
defendant's  reiterations  of  the  rumor  which  was  so  quickly  spread 
abroad  were  made  contemporaneously  with  the  investigation. 

Mr.  Odgers  says : 

"It  is  a  defence  to  an  action  of  libel  or  slander  to  prove  that  the 
oiroumstances  under  which  the  defamatory  words  were  written  or 
spoken  afforded  an  excuse  for  their  employment.  And  this  is  so, 
even  though  the  words  be  proved  or  admitted  to  be  false.  Circum- 
stances will  afford  an  excuse  for  writing  or  speaking  defamatory 
words  whenever  the  occasion  is  such  as  to  cast  upon  the  defendant 
a  duty,  whether  legal  or  moral,  of  stating  what  he  honestly  believes 
to  be  the  plaintiff's  character,  and  of  speaking  his  mind  fully  and 
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freely  concernmg  him.  In  such  case  the  occftsion  is  said  to  be  priV' 
Uegedf  and  the  employment  of  the  defamatory  words  on  such  priv- 
ileged occasion  is,  in  the  interest  of  the  public,  excused"  (p.  182) . 

But  that  author,  in  amplifying  the  doctrine,  in  treating  of  the  ex- 
ercise of  the  qualified  privilege,  says : 

''In  less  important  matters,  however,  when  the  interests  of  the 
public  do  not  demand  that  the  speaker  should  be  freed  from  all  re- 
sponsibility, but  merely  require  that  he  should  be  protected,  so  far  as 
he  is  speaking  honestly  for  the  common  good;  in  these  the  privilege 
is  said  not  to  be  absolute  but  qualified  only;  and  the  plaintiff  will  re- 
cover damages  in  spite  of  the  privilege"  if  he  can  prove  that  the 
words  were  not  used  bona  fide,  but  that  the  defendant  availed  himself 
o/  the  privileged  oceaMon  wilfully  and  knowingly  to  defame  the  plain' 
tiff,"     Id.,  p.  183. 

Id  the  first  place,  the  evidence  does  not  bring  the  defendant 
within  the  operation  of  the  privilege ;  but  even  if  that  were  doubt- 
ful, we  are  of  the  opinion  that  the  testimony  fairly  discloses  that  the 
defendant  sought  to  shelter  himself  under  the  plea  of  privilege  sub- 
aeguenf  to  his  having  both  confidentially  and  publicly  put  the  charge 
against  the  plaintiff  in  circulation. 

This  is,  in  the  sense  of  the  law,  a  slander,  a  defamation  of  charac- 
ter that  is  actionable. 

But  the  defendant  makes  an  attempt  at  justification,  on  the 
ground  that  the  charges  plaintiff  complains  of  were  of  long  stand- 
ing; that  he  only  repeated  a  rumor  that  had  been  previously  circu- 
lated by  others. 

Odgers  says : 

''Evidence  of  the  truth  of  the  slander  or  libel  is,  therefore,  inad- 
missible,  unless  a  justification  is  pleaded.  Evidence  of  a  rumor  that 
the  f  laintiff  had,  in  fact,  committed  the  offence  charged  against  him, 
clearly  falls  short  of  justification,  and  is,  moreover,  objectionable  as 
hearsay."     Id.,  p.  304. 

And  another  author,  in  treating  of  the  repetition  of  slanders  origi- 
nated by  others,  says : 

''Every  repetition  of  a  slander  originated  by  a  third  person  is  a 
wilful  publication  of  it,  rendering  the  person  so  repeating  it  liable  to 
an  action.  'Tale-bearers  are  as  bad  as  tale -makers.'  And  it  is  no 
defence  that  the  speaker  did  not  originate  the  scandal,  but  heard  of 
it  from  another,  even  though  it  was  a  current  rumor,  and  he,  in  good 
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faith,  believed  it  to  be  trae.    Nor  is  it  any  defence  that  the  speaker- 
at  the  time  named  the  person  from  whom  he  had  heard  the  scan- 
dal.'*     Newell  on  Defamation,  Slander  and  Libel,  p.  850. 

That  anthor  says  that  it  is  no  answer  for  a  defendant  to  say  : 
'*There  was  snch  a  story  in  circulation;  I  bat  repeated  what  I  hear<2 
and  had  no  design  to  circulate  or  confirm  it."     J<2.,  p.  351. 

The  text  of  that  treatise  is  in  keeping  with  the  decisions  of  the 
highest  courts  in  several  of  the  States. 

For  instance,  it  was  said  in  Kinney  vs,  McLaughlin^  in  71  Massa- 
chusetts 8,  viz. : 

'<  The  story  uttered  or  repeated  by  the  defendant  contained  a 
charge  against  the  plaintiff  of  a  nature  to  destroy  her  reputation. 
It  is  no  answer,  in  any  form,  to  say  that  she  only  repeated  the  story^ 
as  she  heard  it.  If  it  was  false  and  slanderous  she  must  repeat  it  at 
her  own  peril.  There  is  safety  in  no  other  rule.  Often  the  origin 
of  slander  can  not  be  traced.  If  it  were,  possibly  it  might  be  harm- 
less. He  who  gives  it  circnlation  gives  it  power  of  mischief.  Ic  is- 
the  successive  repetitions  that  do  the  work.  A  falsehood  often  re- 
peated gets  to  be  believed." 

See  also  to  the  same  effect  the  following  cases,  viz. :  Frank  vs. 
Browly,  112  Ind.  190;  Wheeler  vs.  Shields,  2  Scappe  (111.)  848;  Dale 
vs.  Lyon,  10  Johns  (N.  Y.)  447;  Hastings  vs.  Stetson,  126  Mass.  829. 

We  have  given  this  case  special  attention  and  examined  it  with 
care,  and  have  reached  the  conclusion  that  plaintiff  has  clearly  es- 
tablished the  charges  his  petition  prefers  against  the  defendant,  and 
that  he  is  entitled  to  be  compensated  in  damages. 

In  such  a  case  as  this,  the  charges  made  by  the  defendant  are  so 
far-reaching  in  their  consequences  and  effect  that  it  is  a  task  of 
great  difficulty  for  a  court  of  justice  to  place  an  estimate  upon  the 
damage  plaintiff  has  suffered  in  consequence  of  them ;  but,  in  our 
opinion,  the  sum  of  one  thousand  dollars  will  be  sufficient  to  punish 
the  defendant,  and  deter  him  from  publishing  libellous  statements 
in  the  future,  though  it  fall  far  short  of  repairing  the  injury  he  has 
done  the  plaintiff. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  thereon  based  be  annulled  and  reversed ; 
and  it  is  further  ordered  and  decreed  that  the  plaintiff  do  have  and 
recover  of  and  from  the  defendant  the  sum  of  one  thousand  dollars, 
and  that  he  be  taxed  with  the  costs  of  both  courts. 
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No.   12,125. 
L.  J.  Tbosclair  vs.  Mrs.  F&lix  Lasseiqne. 

There  ffi  only  a  question  of  fact  at  Issue  in  this  case,  whether  or  not  the  property 
oould  be  divided  In  kind. 

APPEAL  from  the  Eighteenth  Jadicial  District  Ooart  for  the  ParisV 
of  Lafoarche.     Caillouet^  J. 


Clay  Knobldch  db  Son  for  Plaintiff,  Appellee. 


Beattie  db  Beattie  for  Defendant,  Appellant, 


Submitted  on  briefs  April  24,  1896. 
Opinion  handed  down  May  4,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  Judgment  appealed  from  decreed  a  partition  by 
licitation,  and  the  seed  cane  was  recognized  as  plaintiff's  property, 
with  the  right  reserved  to  him  to  have  it  sold  separately  from  the 
property  and  to  appropriate  the  proceeds,  or  to  take  possession  of 
the  cane,  at  his  option.  The  claim  for  compensation  of  the  stubble 
was  rejected. 

The  record  shows  that  it  is  Impracticable  for  a  division  in  kind  to 
be  made.  A  division  of  this  kind  would  give  all  the  buildings  to 
plaintiff,  as  they  are  located  on  the  lower  side  of  the  main  tract. 
The  canal  is  a  necessary  adjunct  or  appendage  to  the  property.  It 
can  not  be  divided,  and  its  exclusive  ownership  by  one  of  the  parties 
would  greatly  decrease  the  value  of  the  property. 

The  District  Judge,  who  is  acquainted  with  the  location,  and  was 
in  a  position  to  give  full  weight  to  the  testimony,  says:  ''  It  is  im- 
possible to  make  a  division  in  kind  of  the  whole  property." 

The  defendant  offered  to  waive  her  claim  to  the  buildings  on  the 
main  tract.  This  same  proposition  was  made  by  defendants  in  the 
case  of  Soniat  vs.  Supple,  48  An.  296,  and  in  that  case  we  decided 
that  such  a  proposition  was  in  the  nature  of  a  convention  to  be  made 
by  the  parties  to  the  suit,  and  could  not  be  entertained  by  the  court 
to  influence  the  judgment  to  be  rendered. 
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The  stubble  gave  no  permanent  improvement  to  the  place,  and  the 
evidence,  bb  the  trial  judge  states,  did  not  clearly  establish  that  the 
stubble  gave  any  increased  value  to  the  property.  The  seed  cane  is 
the  plaintiff's  separate  property.  It  had  been  cultivated  and  raised 
by  him,  and  can  be  disposed  of  by  him  at  his  pleasure. 

Judgment  affirmed. 


No.  12,020. 

ISADOR  BU3H   WlNTE    AND   LlQUOR    COMPANY    VS.     LBOPJLD   WOLFP 

BT  Ali. 

Two  aerreements  of  contemporaneous  date,  one  of  which  Is  signed  by  creditor 
and  debtor,  and  the  other  by  the  debtor  and  surety,  and  each  making  reference 
to  the  other,  mnst  be  construed  together,  and  thus  construed,  what  Is  doubtful 
in  one  may  be  made  clear  by  what  Is  found  In  the  other. 

An  agreement  to  extend  a  line  of  credit  for  a  certain  amount,  coupled  with  a 
stipulation  for  the  payment  of  all  goods  purchased,  binds  a  surety  for  a  gen- 
eral balance  of  account. 

APPEAL  from  the  First  Judicial  District  Court  for  the  Parish  of 
Caddo.     Land,  J. 

Thigpen  <fc  Foster  for  Plaintiff,  Appellee. 


Wise  &  Hemdon  and  Solomon  Wolff  for  Holzman,  Defendant,  Ap- 
pellant. 


Arsrued  and  submitted  January  21,  1896. 
Opinion  handed  down  February  10,  1896. 
Rehearing  refused  May  4,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  object  of  this  suit  is  to  recover  of  Leopold  Wolff 
as  principal  and  Ben  Holzman  as  surety  the  sum  of  three  thousand 
four  hundred  and  seventy-four  dollars  and  ninety- seven  cents,  as 
the  balance  due  upon  a  current  account  of  1894. 

Various  dilatory  pleas  were  interposed  and  overruled,  and,  after 
answer  filed,  judgment  was  rendered  against  both  defendants  in 
9olidOy  from  which  Holzman  alone  has  appealed. 
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The  qaestion  which  is  exclasiyely  controverted  in  this  court  is  the 
liability  vel  non  of  the  surety. 

The  Btipnlation  of  the  agreement  which  the  counsel  of  the  surety 
relies  upon  as  controlling,  and  interpretation  of  which  must  neces- 
sarily be  decisive,  is:  ''The  Isador  Bush  Wine  and  Liquor  Oompany 
agrees  to  extend  a  line  of  credit  to  said  Wolff  of  five  thousand  dol- 
lars," and  their  contention  is  that  he  became  liable  thereunder  for 
Ave  thousand  dollars  and  no  more. 

That  dve  thousand  dollars  was  the  limit  of  his  obligation,  and 
when  that  limit  was  reached  by  the  advancement  of  that  sum  his 
responsibility  was  at  an  end. 

On  the  other  hand,  the  contention  of  the  plaintiff's  counsel  is,  and 
the  opinion  of  the  judge  a  quo  was,  that  the  surety  is  liable  for  any 
balance  of  account  up  to  five  thousand  dollars. 

We  subjoin  the  following  statement  of  account  between  the  par- 
ties, as  fairly  illustrative  of  the  contentions  of  the  respective  parties, 
*  to- wit: 

Mdae.  sold  to  L.  Wolfl $8,890  62 

Cash  advanced 160  00 

$9,046  62 
On  this  there  has  heen  paid .\649  31 

Balance $3,397  31 

To  which  add  interest,  deducted  from  the  several  payments 77  66 

$3,474  97 

On  this  showing,  it  appears  that  the  plaintiff  sold  Wolff  merchan- 
dise to  the  amount  of  eight  thousand  eight  hundred  and  ninety -six 
dollars  and  sixty -two  cents,  and  there  has  been  paid  thereon  the  sum 
of  five  thousand  six  hundred  and  forty-nine  dollars  and  sixty-two 
cents  by  Wolff.  If  the  surety's  contention  be  accepted  as  the  cor- 
rect  one,  Wolff  has  enjoyed  the  fall  benefit  of  his  suretyship,  and  has 
discharged  him  by  making  the  aforesaid  payment,  it  being  in  excess 
of  five  thousand  dollars.  But  if  that  of  plaintiff  be  accepted,  the 
surety  is  still  bound,  and  must  respond  to  the  general  balance 
of  account. 

There  is  no  controversy  as  to  the  correctness  of  the  debt. 

There  were  two  agreements,  one  of  which  was  made  by  and  be- 
tween Isador  Bush  Wine  and  Liquor  Company  and  L.  Wolff,  and  the 
other  between  L.  Wolff  and  Ben.  Holzman — both  of  contemporan- 
eous date. 

In  the  former  it  was  agreed  that  plaintiff  had  consented  to  <'ex- 
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tend  a  line  of  credit  to  said  second  party  to  the  amount  of  five  thou- 
sand dollars,"  provided  Wolff  should  furnish  Ben.  Holzman  **  as 
surety  for  the  payment  of  all  Koods  purchased  by  said  Leopold  Wolff 
from  the  Isador  Bush  Wine  and  Liquor  Company  under  their  agree- 
ment in  the  year  1894." 

In  the  latter,  Wolff,  as  principal,  and  Holzman,  as  surety,  bound 
themselves  <<  in  the  sum  of  five  thousand  dollars,  to  be  paid  to  said 
Isador  Bush  Wine  and  Liquor  Company,"  etc.,  the  condition  of  which 
is  ^Hhat  whereas  the  said  Isador  Bush  Wine  and  Liquor  Company 
has  entered  into  a  contract  with  Leopold  Wolff,  of  even  date  here- 
with, by  which  it  agrees  to  extend  to  said  Wolff  a  line  of  credit 
Amounting  to  five  thousand  dollars;  now  if  the  said  Leopold  Wolf 
shall  and  will  pay  for  the  goods  purchased  from  the  said  Isador  Bush 
Wine  and  Liquor  Company  in  accordance  with  the  terms  and  con- 
ditions  of  the  agreement  herein  referred  to,  then  this  obligation  shall  be 
void,  otherwise  it  shall  remain  in  full  force  and  effect." 

By  this  phraseology  it  becomes  apparent  that  Holzman,  as  surety, 
bound  himself  just  as  Wolff  had  bound  himself.  He  bound  himself 
to  the  performance  of  the  stipulations  of  the  contract  between  the 
wine  and  liquor  company  and  Wolff.  It  must  be  observed  that  their 
-engagement  provided  not  only  that  the  wine  and  liquor  company 
should  *'  extend  a  line  of  credit "  to  Wolff  to  the  amount  of  five 
thousand  dollars,  but  the  latter  bound  himself  to  furnish  a  bond  for 
five  thousand  dollars,  executed  by  himself  and  Ben  Holzman  *  *  * 
AB  surety,  for  the  payment  of  all  goods  purchased  by  said  Leopold  Wolff 
from  the  said  Isador  Bush  Wine  and  Liquor  Company,  etc.,  and  that 
Ben.  Holzman  became  a  party  to  this  engagement. 

These  agreements  have  the  effect  of  law  between  all  the  parties 
thereto,  and  we  must  give  to  them  the  iuterpretation  which  their 
terms  plainly  import.  The  condition  of  Holzman's  contract  was  that 
Wolff  should '' pay  for  the  goods  purchased"  from  the  wine  and 
liquor  company;  and  the  condition  of  Wolff's  engagement  was  <'to 
furnish  Ben  Holzman  as  surety  for  the  payment  of  all  goods  pur- 
chased" by  him  from  the  wine  and  liquor  company. 

We  have  carefully  considered  the  argument  of  counsel  with  refer- 
ence to  the  term  '<  line  of  credit"  which  is  employed  in  both  of  the 
contracts  and  the  authorities  cited  as  bearing  on  the  question. 

Their  contention  is  that  that  term  had  the  effect  of  placing  a  limi- 
tation upon  the  liability  of  the  surety,  and  restricted  same  to   the 
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amount  of  five  thousand  dollars ;  and  that  he  can  not  consequently 
be  held  bound  f ^  r  more. 

In  this  connection  we  have  examined  the  decision  of  the  court, 
The  American  Button  HolCj  etc..  Machine  Company  vs.  Oumee^  4  Wia^ 
cofMtn,  49^  which  has  been  pressed  uppn  our  attention ;  but  we  find 
that  the  argument  in  that  case  was  that  the  term  *4ine  of  credit" 
bad  the  effect  of  continuing  and  extending  the  limit  of  the  surety's 
obligation,  and  the  court,  while  they  discharged  the  surety  on  a  dif- 
ferent ground,  seemed  inclined  to  recognize  the  interpretation  placed 
upon  it  by  counsel. 

We  have  also  noticed  the  case  of  Gerson  vs.  Hamilton,  80  An.  737, 
and  Stewart  vs.  Levis  Bros.,  42  An.  87,  but  we  are  of  opinion  that 
they  are  consistent  with  the  views  herein  expressed.  The  contract 
of  Holzman  is  one  of  suretyship  under  the  provisions  of  our  Code 
and  not  one  of  commercial  guaranty.  It  was  made  by  and  between 
citizens  of  this  State,  and  did  not  have  any  extra  territorial  e£Pect. 
The  surety  bound  himself  absolutely  for  a  certain  sum,  payable  in 
any  event. 

The  judge  of  the  District  Court  entertained  this  view,  and  we  are 
of  his  opinion. 

Judgment  afiirmed. 

On  Application  for  Rehbabing. 

Our  conclusion  is  that  the  principles  of  law  upon  which  we 
rested  our  decision- are  correct,  and  It  must  therefore  stand. 

Bat  we  are  of  opinion  that  the  appellant,  having  bound  himself  for 
the  payment  of  all  ''good  spurchased"  by  the  defendant  Wolff  didnot 
become  liable  to  the  plaintiff  for  ''cash  advanced,"  and  consequently 
be  is  entitled  to  a  reduction  on  the  judgment  of  one  hundred  and 
fifty  dollars  on  that  account. 

It  is  therefore  ordered  and  decreed  that  judgment  appealed  from 
foe  amended  by  giving  the  appellant,  as  surety  for  defendant,  credit 
for  the  sum  of  one  hundred  and  fifty  dollars ;  and  that,  as  thus 
amended,  the  same  be  affirmed — the  plaintiff  and  appellee  being 
taxed  with  the  costs  of  appeal. 

Rehearing  refused. 


3 
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No.    11.942. 

Jg  ^1  Oborge  W.  West  vs.  Domingo  Negrotto,  Sr. 

I  48   9221  ^^0  effect  of  a  failure  by  a  purchaser  at  a  tax  sale  to  pay  all  taxes  due  at  the  time 

'si  ^  of  purchase  would  be  to  leave  such  purchaser  without  title;  but  the  State 

52   380  would  still  remain  the  owner  under  a  prior  adjudication  to  it  which  legally 

H  2mA  vested  title  in  itself.    So  when  the  original  owner  of  property  adjudicated  to 

^~~^l  tbe  State  proceeds  by  a  petitory  action  against  the  purchaser  at  tax  sale,  in 

^09    120  possession  under  a  tax  collector's  deed,  his  suit  will  be  successfully  met  by 


the  fact  that  his  title  has  passed  to  the  State  and  he  can  not  recover,  because 
of  the  weakness  of  title  in  the  tax  purchaser. 
Plaintiff  in  a  petitory  action,  who  declares  upon  a  particularly  specified  title  is 
confined  to  that  title  on  the  trial. 

APPEAL  from  the  Oivil  District  Coart  for  the  Parish  of  Orleans. 
Rightor,  J. 


F.  L.  RichardMn  and  Keman  &  Wall  for  Plaintiff,  Appellee. 


J.  Zajch,  Spearing  for  Defendant,  Appellant. 


Argued  and  submitted  March  14,  1896. 
Opinion  handed  down  April  6,  1896. 
Rehearing  refused  May  4,  1896. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLB,  C.  J.  The  property  in  litigation  in  this  suit  was,  while 
standing  assessed  in  the  name  of  Qeorge  West,  adjudicated  to  the  State, 
first  under  Act  No.  77  of  1880,  for  the  unpaid  taxes  of  1881,  and  later^ 
under  Act  96  of  1882,  for  the  unpaid  taxes  of  1882  and  1883.  While 
so  situated  it  was  offered  for  sale  under  Act  82  of  1884,  and  adjudi- 
cated to  the  defendant  Negrotto  on  the  14th  day  of  August,  1888^ 
for  the  unpaid  State  taxes  for  the  years  1876,  1877  and  1878, 
assessed  in  the  name  of  plaintiff  West.  The  city  taxes  for  all 
the  years  from  1870  to  1879  were  also  due.  At  the  date  of  the 
adjudication  additional  State  and  city  taxes  from  1880  up  to  and  in- 
clusive of  1888  were  also  due.  The  property  was  adjudicated  to 
Negrotto  under  a  bid  made  by  him  for  one  dollar,  which  he  paid. 
Notwithstanding  he  failed  to  pay  the  State  and  city  taxes  due  for  the 
period  between  1880  and  the  date  of  his  purchase,  the  tax  collecter 
gave  him  a  deed   to  the  property.    This  he  should  not  have  done. 
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as  under  the  law  under  which  the  purchase  was  made  it  was  Ne- 
grotto's  duty,  in  addition  to  the  amount  of  his  bid,  to  have  paid  all 
the  State  and  city  taxes  then  due.  Under  the  third  section  of  Act  82 
of  1884,  it  was  the  duty  of  the  tax  collector  to  execute  to  each  ad- 
udicatee  a  deed  of  sale  by  notarial  act,  but  only  when  the  bid  was 
complied  with.  The  notary  public  was  not  authorized  to  pass  the 
act  until  he  had  evidence  before  him  of  the  payment  of  all  taxes, 
city  as  well  as  State.  The  purchaser  by  virtue  of  his  bid  and  the 
adjudication  had  come  to  have  (just  as  an  adjudicatee  at  execution 
or  succession  sale)  certain  rights  entitling  him  to  a  specific  perform- 
ance of  the  contract  of  sale  by  compliance  with  his  bid,  and  he  was 
entitled  to  a  reasonable  delay  to  make  payment  to  the  city  of  the 
taxes  due  to  her,  but  (as  was  determined  by  this  court  in  Remick  vs. 
Lang,  47  An.  914)  he  could  take  nothing  by  an  illegal  giving  to  him 
by  the  tax  collector  of  a  deed  of  sale  when  he  failed  to  comply  with 
his  bid.  He  was  really  without  title  until  he  had  done  so.  Had  the 
original  owner,  West,  while  matters  were  in  that  situation,  made 
payment  to  the  State  of  the  taxes  due  to  it  on  the  property,  and  had 
the  State  officers  thereupon  permitted  him  to  redeem  the  same 
though  he  was  out  of  time,  the  tax  purchaser,  Negrotto,  would  not 
have  been  in  a  condition  to  call  such  action  in  question,  he  being  in 
default  and  having  no  rights  himself.  West,  under  such  circum- 
stances, would  have  occupied  the  position  of  Remick  in  the  suit  of 
Remick  vs.  Lang,  but  he  did  not  do  so.  On  the  contrary,  Negrotto, 
who  from  1888  to  1898  had  paid  none  of  these  taxes  himself,  went 
forward,  paid  the  taxes  and  obtained  a  certificate  of  redemption  on 
the  29t)i  day  of  March,  1898. 

When  the  city  of  New  Orleans  found  that  the  title  of  the  property 
had  passed  from  the  State  to  Negrotto,  and  that  its  way  was  there- 
fore free  to  pursue  remedies  in  enforcement  of  payment  of  its  past 
due  taxes,  it  found  among  those  taxes  those  which  had  stood  on  its 
hooks  since  1880,  under  the  assessment  in  the  name  of  West,  which 
it  had  been  the  duty  of  Negrotto  to  have  paid  under  the  adjudica- 
tion to  him.  It  therefore  proceeded  to  offer  the  property  for  sale  at 
auction,  and  at  the  sale  it  bid  it  in  itself  on  July  12,  1898,  but  this 
was  after  Negrotto  had  (though  tardily)  paid  the  delayed  State 
taxes  and  had  received  the  certificate  of  redemption  we  have  spoken 
of.    West,  after  this,  went  forward  and  paid  to  the  city  its  delayed 
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city  taxes,  and  thereapon  the  city  aothoiities  gave  him  a  certificate 
of  redemptioii. 

He  has  brought  a  petitory  action  against  defendant,  setting  up  and 
establishing  the  title  held  by  himself  at  the  time  the  property  was 
adjudicated  to  the  State.  Negrotto  set  ap  the  adjudications  to 
the  State,  the  adjudication  to  himself  from  the  State,  and  the  deed 
held  by  him  thereunder.  PlaintilT  then,  OTcr  defendant's  objection, 
offered  in  evidence  the  adjudication  made  to  the  city  of  New 
Orleans,  in  its  proceedings  against  the  property  for  the  unpaid  taxes 
and  the  certificate  of  redemption  granted  to  himself  by  the  city. 
The  District  Court  rendered  judgment  in  favor  of  the  plaintiff  for  the 
property  and  in  favor  of  the  defendant  on  his  reconventionai  de- 
mand for  reimbursement  in  case  of  eviction.    Defendant  appealed. 

Plaintiff's  theory  is,  that  his  original  title  remained  unaffected  by 
the  tax  sales.  We  have  examined  the  adjudications  made  to  the 
State,  and  we  discover  in  them  no  ground  for  complaint.  His  real 
attack  is  on  Negrotto's  rights,  under  his  own  adjudication  from  the 
State,  and  the  certificate  of  redemption,  subsequently  granted  him 
by  the  State  authorities. 

The  present  plaintiff.  West,  says  now  what  Lang  said  in  the  other 
case — ^that  the  State  authorities  were  without  power  to  permit  this 
to  be  done  at  the  late  day  it  was  done ;  that  Negrotto  having  failed 
to  comply  with  his  bid,  he  obtained  no  standing  at  all  by  the  adjudi- 
cation to  him;  that  he  was  an  absolute  stranger  to  the  title,  and  pay- 
ment by  him  could  not  confer  or  confirm  title ;  that  he  ha  i  no  title 
to  redeem.  That  may  or  may  not  be  true.  Qrant  it  to  be  true  that 
the  State  authorities  should  have  declined  to  receive  payment  from 
his  hands,  and  should  have  refused  a  certificate,  does  that  fact 
advance  plaintiff  at  all? 

If  the  various  acts  of  adjudication  of  this  property  to  the  State 
were,  in  all  respects,  regular  and  legal  and  vested  the  title  to  the 
aame  in  the  State,  in  what  way  would  a  failure  by  Negrotto  to  have 
paid,  as  he  should  have  done,  all  taxes  due  at  the  time  of  his  pur- 
chase redound  to  the  benefit  of  West?  The  only  effect  of  thia  non- 
compliance would;be  to  leave  Negrotto  without  a  title,  but  to  leave 
the  State  itself  as  the  owner  of  the  property  under  the  adjudication 
made  to  it. 

Negrotto'e  failure  to  pay  would  not  invest  title  in  West.  If  Ne- 
grotto is  improperly  in  possession  under  the  tax  collector's  deed 
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(let  it  be  granted  Improperly  in  possession) ,  is  not  West's  attack 
against  Negrotto,  through  a  petitory  action,  snccessfnlly  met  by  the  • 
fact  that,  even  if  Negrotto  has  no  title,  West  himself  has  none,  as 
his  title  has  passed  to  the  State.  There  can  be  no  qaestion  on  that 
point.  In  order  to  get  into  position  as  a  plaintiff  in  a  petitory  ac- 
tion (under  his  original  title)  West  would  have  to  appear  before  n» 
reinvested  (regularly  or  irregularly)  with  title  by  the  State,  as  Rem- 
ick  did  in  Remick  vs.  Land.  This  he  has  not  done.  The  State  au- 
thorities have  placed  it  out  of  their  power  to  enable  West  to  get  into 
Bach  position  as  a  plaintiff  by  granting  a  certificate  of  redemption, 
not  to  West,  but  to  Negrotto. 

So  long  as  the  adjudications  to  the  State  stand  they  are  inter- 
posed as  walls,  effectually  blocking  West  in  his  attempt  to  reach 
Negrotto  by  reason  of  the  weakness  of  his  title,  under  the 
adjudication  made  to  him  in  1888,  and  the  certificate  of  redemption 
which  he  holds  from  the  authorities.  West,  in  order  to  succeed  in 
this  suit,  under  his  original  title,  would  have  to  make  a  successful 
attack,  not  only  upon  the  adjudication  to  Negrotto,  but  upon  the 
adjudications  to  the  State.  This  he  has  not  done.  But,  says  the 
plaintiff,  when  the  city  found  the  property  in  Negrotto's  possession 
and  its  taxes  unpaid,  it  had  the  right  to  proceed  to  enforce  the  same. 
It  did  enforce  those  taxes  and  it  became  the  owner  of  the  property 
by  adiudication  to  itself,  and  any  title  which  Negrotto  might  have 
had  at  that  time  was  cut  off.  The  city  being  then  the  owner  of  the 
property,  at  a  tax  sale  made  by  it  in  enforcement  of  taxes  in  the 
name  of  Qeorge  West,  had  the  right  to  permit  West  to  redeem  the 
property,  and  it  did  so,  and  therefore  he  (West)  appears  before  us  in 
this  suit  as  holding  the  city  title,  which  cut  off  Negrotto's  (if  he  had 
one),  to  which  are  coupled  the  rights  belonging  to  himself  by  virtue 
of  the  city's  having  permitted  him  to  redeem.  The  weakness  of 
plaintiff's  position  is  just  at  this  point.  The  title,  if  it  be  a  good  one, 
as  against  Negrotto,  who  is  in  possession  of  the  land,  is  not  the  title 
on  which  this  suit  was  brought.  Plaintiff  expressly  declared  upon 
his  original  title,  and  to  that  title  he  must  be  confined  in  the  present 
salt,  as  defendant  excepted  to  evidence  going  to  show  any  title  other 
than  the  one  on  which  the  action  was  brought.  We  think  the  judg- 
ment erroneous. 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from  be  and  the  same  is  hereby  annulled,  avoided  and  re- 
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versed,  and  it  is  now  ordered,  adjad^^ed  and  decreed  that  the  adjadi- 
•  cations  made  of  the  property  in  litigation  herein  to  the  State  in  1883 
and  1884,  in  enforcement  of  the  taxes  of  the  years  1881,  1882  and 
1883,  assessed  in  the  name  of  George  W.  West,  the  plainti£P  herein, 
divested  plaintiff's  ownership  in  said  property  and  vested  the  same 
in  the  State  of  Louisiana,  and  said  fact  stands  as  a  bar  to  plaintiff's 
action  on  his  original  title,  but  plaintiff's  rights,  if  any  he  has,  under 
the  adjudication  of  said  property  to  the  city  of  New  Orleans,  are 
hereby  expressly  reserved  to  him,  they  not  being  considered  or  in- 
cluded in  this  decree.  Plaintiff's  demand  is  rejected,  at  his  costs  in 
both  courts,  with  the  reservation  stated. 


No,  12,149. 

State  op  Louisiana  ex  rel.  Mrs.  H.  C.  Evans  vs.  Hon.  Qeorgb 
H.  Theard,  Judqe  op  the  Civil  District  Court  for  the 
Parish  op  Orleans. 

When  the  issue  between  the  parties  is  the  interpretation  properly  to  be  given  to 
and  the  effect  properly  to  follow  from  one  of  its  own  opinions  and  the  District 
CDurt  refuses  to  decide,  the  Supreme  Court,  so  as  to  set  matters  at  rest,  will 
consider  on  application  for  writ  of  mandamus  the  case  as  one  properly  re- 
ferred to  it  for  immediate  action.  Ex  rel.  Construction  Co.  vs.  Tax  Collector, 
ante,  p.  28. 


0 


N  APPLICATION  for  Writ  of  Mandamus. 
Rouse  <&  Grant,  for  Relatriz. 


Respondent  Judge  in  propria  persona. 


W.  W,  Howe  for  Executor  and  Interveners,  Respondents. 


Submitted  on  briefs  April  15,  1896. 
Opinion  handed  down  May  18,  1896.. 


Relatrix,  the  administratrix  of  the  succession  of  Mrs.  Kate 
Clark  Steers,  alleges  that  Mrs.  Steers,  who  was  the  wife  of 
Schuyler  B.  Steers,  died  on  the  1st  of  June,  1888;  that  her  hns- 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  ©27 

.  State  ex  rel.  Svans  vs.  Jadge. 

iMLnd  died  on  the  13th  December,  1889.  That  his  saccession  was 
opened  in  the  Ol^^il  District  Oonrt  for  the  parish  of  Orieans,  and  is 
now  being  administered  therein,  and  also  in  the  Snrrogate's  Court 
in  Otsego  county,  in  the  State  of  New  York ;  that  a  community  of 
acquets  and  gains  existed  between  said  Steers  and  his  wife ;  that  at 
tlie  time  of  her  death  he  was  possessed  of  a  large  amount  of  mova- 
ble and  immovable  property,  and  that  the  succession  of  Mrs.  Steers 
iB  a  creditor  of  Schuyler  B.  Steers  for  the  net  half  of  his  estate  as 
it  existed  at  the  time  of  her  death;  that  the  executor  of  said 
Steers  refused  to  recognize  the  rights  of  said  succession  of  Mrs. 
Steers  as  a  creditor,  and  that  she,  in  her  capacity  of  administra- 
trix, brought  suit  against  said  succession  in  said  District  Oourt 
for  the  establishment  and  recovery  of  the  amount  due  her; 
that  the  heirs  of  Schuyler  B.  Steers  intervened  in  said  suit  and  were 
admitted  as  parties  thereto ;  that  after  trial  relatrix'  demand  was  re- 
jected and  her  petition  dismissed ;  that  thereupon  she  appealed  to 
the  Supreme  Court,  which  reversed  the  judgment  and  remanded  the 
canse  to  the  court  below,  to  be  further  proceeded  with  in  due  course 
of  law;  that  afterward  said  canse  was  placed  upon  the  docket,  and 
after  due  course,  reached  and  called  for  trial,  but  that  prior  thereto 
1  he  executor  filed  an  exception,  reciting  the  language  of  the  Su- 
preme Court  in  its  opinion,  that  the  residuary  interest  in  the  com- 
munity of  the  heirs  of  Mrs.  Steers  could  only  be  ascertained  by  a 
settlement  of  the  succession  in  New  York  and  in  Louisiana,  averring 
that  there  had  been  no  settlement  in  either,  and  prayed  that  the  ques- 
tion of  the  settlement  of  the  residuum,  claimed  by  relatrix  be  rele- 
gated to  some  new  or  further  proceeding,  or  that  further  proceed- 
ings therein  be  stayed  until  the  settlement  of  the  succession  in  New 
York,  and  the  cause  being  then  on  the  trial  docket  and  fixed  for 
trial,  the  executor  took  a  rule  upon  relatrix  to  show  cause  why  the 
cause,  as  fixed,  should  not  be  stricken  from  the  docket;  said  excep- 
tion and  rule  came  on  to  be  heard  and  were  argued — In  consideration 
whereof  the  court  ordered  that  the  exception  be  maintained — the 
role  to  strike  the  case  from  the  trial  docket  be  made  absolute,  and 
that  the  trial  of  the  petition  of  the  intervention  and  opposition  filed 
by  relatrix  be  stayed  until  the  settlement  of  the  defendant's  succes- 
sion in  Louisiana  and  in  New  York.  In  view  of  the  premises,  re- 
latrix prayed  that  this  court  grant  a  writ  of  mandamus,  directed  to 
the  said  judge,  commanding  him   to    reinstate  said  cause  on   his 
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docket  and  to  proceed  to  the  trial  thereof,  and  to  hear  and  determine 
the  same  in  accordance  with  the  rolee  and  practice  of  said  court. 

In  deciding  the  case,  Saccession  of  Schuyler  B.  Steers,  47  An. 
1651,  the  court  used  the  following  language:  ''The  facts  in  the 
record  do  not  enable  us  to  issue  any  decree  as  the  community  inter- 
est of  the  opponents  (the  succession  of  Mrs.  Steers).  The  partner- 
ship, in  which  the  deceased  was  a  member,  has  not  been  settled,  an<) 
there  are  many  outstanding  claims  against  the  succession.  Nor  are 
we  able  to  issue  a  decree  in  relation  to  the  paraphernal  funds  of  Mrs. 
Steers,  alleged  to  have  been  converted  by  her  husband.  It  seema 
that  she  received  five  thousand  five  hundred  dollars  from  her 
father's  succession,  but  we  find  no  evidence  that  it  went  into  the 
husband's  hands.  She  owned  some  shares  in  compress  companies, 
bat  as  these  shares  were  acquired  during  the  community,  we  are  un- 
able to  say  how  or  in  what  manner  they  were  acquired  by  Mrs. 
Steers ;  whether  purchased  by  her  with  paraphernal  funds  or  given 
to  her  by  her  husband,  in  payment  of  paraphernal  claims.  The  resid- 
uary interest  in  the  community  of  the  heirs  of  Mrs.  Steers  can  only 
be  ascertained  by  a  settlement  of  the  succession  in  New  York  and 
in  Louisiana." 

The  decree  of  the  court  was  as  follows : 

'*  It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  avoided  and  reversed;  and  it  is  now  ordered,  ad- 
judged and  decreed  that  a  community  of  acquets  and  gains  existed 
in  Louisiana  between  Schuyler  B.  Steers  and  his  wife,  Mrs.  Kate 
Steers,  during  the  period  of  their  residence  in  Louisiana  to  June  1, 
1888,  and  that  the  plainti£Ps  and  appellants,  heirs  of  Mrs.  Steers,  be 
recognized  as  entitled  to  the  residuary  interest  in  the  community 
which  would  have  gone  to  Mrs.  Steers;  it  is  further  ordered  that 
the  rights  of  said  heirs,  opponents  and  plaintiffs,  be  reserved  as  to 
the  paraphernal  funds  and  separate  property  of  Mrs.  Steers,  alleged 
to  have  been  converted  by  her  husband  and  the  executor.  It  i» 
further  ordered  that  this  case  be  remanded  to  be  proceeded  with  in 
due  course  of  law,  appellee  to  pay  costs  of  appeal."  It  is  this  judg- 
ment of  the  court  that  is  referred  to  by  the  parties  to  the  present 
proceedings. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.     An  examination  of  the  decree  of  this  court  wil) 
show  that  the  relatrix  had  resorted  in  the  District  Oourt  to  a  double 
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proceediDg,  both  inside  of  the  succession  proceedings.  Saville,  the 
executor,  had  filed  a  provisional  account  of  his  administration, 
showing  certain  amounts  received  and  certain  amounts  disbursed  by 
him.  To  this  account,  relatrix  filed  an  opposition,  alleging  that  the 
executor  had  failed  to  account  for  rents  and  revenues  derived  from 
real  estate  belonging  to  said  succession  and  for  the  share  of  Schuyler 
B.  Steers  in  the  partnership  of  which  he  was  a  member ;  she  also 
claimed  for  paraphernal  property  of  the  wife  converted  to  his  own 
use  by  the  husband.  The  prayer  of  the  opposition  was  in  accordance 
with  its  averments. 

After  filing  the  opposition,  Mrs.  Evans  brought  a  separate  suit 
against  the  executor,  alleging  the  domicile  of  Schuyler  B.  Steers  and 
wife  to  have  been  in  New  Orleans  at  the  time  of  the  death  of  Mrs. 
Steers.  Mrs.  Martha  Perry  and  others  alleging  themselves  to  be 
the  heirs  of  Schuyler  B.  Steers  intervened  in  these  proceedfngs  and 
joined  the  executor  in  resisting  the  claims  of  Mrs.  Evans  in  her 
petition  and  in  her  opposition,  pleading  the  general  issue,  but 
specially  admitting  some  of  her  allegations  and  specially  denying 
others.  They  prayed  that  her  demand  be  rejected.  Mrs.  Evans 
pat  this  intervention  at  issue  by  answer.  The  parties  seem  to 
have  dealt  with  the  opposition  and  the  direct  proceeding  as  one 
and  the  same. 

In  the  body  of  the  decision  of  this  court,  in  the  case,  we  said : 
'^  The  most  important  fact — the  only  one  at  issue — that  can  be  de  • 
termined,  is  the  domicile  of  Schuyler  B.  Steers  at  the  time  of  the 
death  of  his  wife.  Comparing  and  analyzing  the  testimony 
in  the  record,  we  are  of  the  opinion  that  on  the  Ist  day  of  June, 
1888,  Schuyler  B.  Steers  had  his  domicile  in  the  city  of  New  Or- 
leans." 

Oar  decree  was  predicated  upon  this  finding  of  fact. 

The  first  question  which  suggested  itself  to  us,  in  the  present  pro- 
ceeding, was,  as  to  whether  relatrix  had  had  recourse  to  the  proper 
remedy,  whether  this  was  not  rather  a  case  for  an  appeal  than  one 
for  a  writ  of  mandamus.  (St.  Louis  National  Bank  vs.  Bloch,  44 
An.  895.)  We  have  resolved  the  doubt  existing  in  our  mind  on  that 
sabject  by  the  consideration  that  the  matter,  substantially  at  issue 
between  the  parties,  is  the  interpretation  properly  to  be  given  to 
and  the  effect  to  properly  follow  from  one  of  our  own  decisions. 

Belatrix  claims  that  the  District  Court  has  given  to  our  decree  a 
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constraction  which  hampers  and  impedes  the  trial  of  the  issues 
which  she  seeks  to  have  presently  disposed,  of  to  a  degree  not 
warranted  nor  jastifled  by  the  terms.  The  District  Ooart  admits  that 
in  adopting  the  course  it  has,  it  has  not  attempted  to  assert  or  exer- 
cise judicial  discretion,  but  that  it  has  acted  exclusively  upon  the 
hypothesis  that  all  discretion  and  control  over  the  subject  matter 
had  been  withdrawn  from  it,  and  under  an  obligation  imperatively 
imposed  upon  it  by  our  judgment  to  take  no  further  action.  Under 
the  circumstances  we  think  a  decision  of  this  matter  can  be  properly^ 
referred  to  us  for  immediate  decision,  so  as  to  set  matters  at  rest  at 
once  should  the  court  below  have  misconceived  the  scope  of  the 
judgment.  (See  State  ex  rel.  Reynolds  and  Henry  Construction 
Company  vs.  O'Kelly,  Tax  Collector,  48  An.  28.)  We  are  unwillinjc 
to  forestall  and  decide  by  anticipation  any  issue  between  the  parties 
which  would  legitimately  go  to  the  District  Court  for  determination, 
upon  the  remanding  of  the  cause.  Oar  decree  recognized  that  a 
community  of  acquets  and  gains  existed  in  Louisiana  between 
Schuyler  B.  Steers  and  his  wife,  Mrs.  Kate  Clark  Steers,  daring  the 
period  of  their  residence  in  Louisiana  to  Jane  1,  1888,  and  that  the 
heirs  of  Mrs.  Steers  are  entitled  to  the  residaary  interest  in  the 
community  which  would  have  gone  to  Mrs.  Steers. 

This  court  has  repeatedly  held  that  one  who  has  no  legal  interest 
in  a  succession  can  not  interfere  in  the  administration.  (Succession 
of  De Armas,  1  Rob.  461;  King  vs.  Lastrappes,  13  An.  582;  Field 
vs.  Mathison,  3  Rob.  38;  Succession  of  Floyd,  12  Rob.  197.) 
Our  decree  established  as  a  fact  that  the  heirs  of  Mrs.  Steers  had  a 
legal  interest  in  the  settlement  of  the  succession  of  Schuyler  B. 
Steers,  and  through  it  the  executor  has  been  notified  of  the  exist- 
ence of  such  interest.  In  the  administration  of  the  succession 
he  will,  even  for  self- protection,  have  to  act  in  reference  to 
that  fact.  (Saccession  of  Troxler,  46  An.  733;  Succession 
of  Gaines,  45  An.  1258.)  We  were  informed  through  the  mortuaria 
brought  to  this  court  that  it  had  been  opened  in  the  State  of  New 
York,  as  well  as  in  Louisiana,  and  that  the  succession  had  property 
in  both  States.  We  did  not  decide  which  was  the  main  or  which  the 
ancillary  succession.  We  do  not  think  a  decision  of  that  question 
involved  in  this  litigation  is  presently  before  us.  There  is,  unques- 
tionably, a  succession  opened  here  with  a  succession  representative 
and  property  under  his  charge.    His  precise  duty  is  pointed  out  by 
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law.  We  have,  in  general  terms,  referred  to  it  in  the  saccession  of 
Von  Hoven,  46  An.  920  and  921,  and  SaccesBlon  of  Gaines,  45  An. 
1238;  46  An.  252.  The  local  interest  which  the  heirs  of  Mrs. 
Steers  have  in  the  snccession  of  the  hosband  give  them  an  anqaes- 
tionable  right  to  call  upon  the  executor  from  time  to  time  to  account, 
to  protect  their  interests  from  any  action  taken  in  the  administration 
by  which  those  interests  would  be  prejadicedj  to  insist  upon  a  rea* 
flonably  speedy  closing  of  the  snccession  and  to  question  the  correct- 
ness of  that  account  when  rendered  in  so  far  as  it  might  illegally 
and  injuriously  affect  them.  To  what  extent  relief  or  opposition 
could  go;  over  what  ground  it  could  legitimately  extend,  in  what 
form,  and  in  what  proceeding  it  should  be  presented,  would  depend 
upon  the  facts  of  the  particular  case,  and  the  circumstances  under 
which  it  was  made.  A  final  account,  under  and  through  which  the 
executor  should  propose  to  turn  over  the  property  and  funds  left  in 
his  hands  after  a  full  and  complete  administration,  to  the  heirs  or 
parties  in  interest,  or  an  account  in  which  he  would  propose  to  make 
a  partial  distribution  to  such  parties,  would,  as  we  said  in  the  Suc- 
cession of  Conrad,  45  An.  921 ;  Succession  of  Gaines,  45  An.  1*^88, 
and  in  the  Succession  of  Von  Hoven,  present  a  much  broader  scope 
for  opposition  than  a  provisional  account  or  an  ordinary  administra- 
tor's account,  involving  a  mere  payment  of  certain  funds  to  specified 
creditors.  (See,  also,  Succession  of  Thomas,  12  Rob.  217;  Wood  vs. 
Stokes,  13  An.  144.)  It  might  well  be,  however,  as  the  settlement 
of  the  community  is  affected  through  the  administration  of  the 
husband's  succession,  that  a  surviving  wife  in  community  or  the 
heirs  of  a  wife  in  community  have  a  direct  interest  in  the  payments 
to  be  made  and  the  funds  out  of  which  they  were  to  be  taken.  All 
SQch. questions  have  to  be  primarily  passed  upon,  in  view  of  existing 
conditions. 

Whether  or  not  the  administratrix  of  the  succession  of  Mrs.  Fan- 
nie Steers  was  or  was  not  justified  in  seeking  to  have  determined 
the  particular  issues  she  was  raising  on  an  opposition  to  an  execu  - 
tor's  provisional  account  such  as  was  the  one  in  the  matter  of  which 
her  opposition  was  filed;  whether  a  partition  of  the  community  could 
be  effected  through  an  executor's  account,  either  provisional  or  final, 
or  whether  there  should  be  a  direct  action  instituted  between  the 
parties  in  interest  holding  matters  in  abeyance  inside  of  the  succes- 
sion, until  the  partition  was  effected ;  whether  the  administratrix  of 
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the  BQccession  of  Mrs.  Steers  was  or  was  not  the  proper  person  to 
stand  in  jadgment  for  a  proceeding  of  that  character ;  whether  the 
institution  of  the  second  or  direct  proceeding  by  the  administratrix, 
which  we  have  herein  referred  to,  against  the  executor  of  Steers, 
taken  in  connection  with  the  intervention  of  the  heirs  of  Schuyler 
B.  Steers  in  that  proceeding  and  the  issue  joined  on  that  interven- 
tion by  the  administratrix  of  Mrs.  Steers,  constituted  or  did  not  con- 
stitute a  quasi  partition  suit,  are  questions  (as  are  all  similar  ques- 
tions) left  open  by  our  judgment  to  be  passed  upon,  as  presented 
to  the  District  Court  in  the  exercise  of  judicial  power  in  original 
actions. 

We  did  not  say  that  the  executor  of  the  succession  of  Schuyler  B. 
Steers  should  not,  at  some  stage  of  his  gestion,  account  for  the  fruits 
and  revenues  of  the  real  estate,  in  Louisiana,  nor  that  the  adminis- 
tratrix of  Mrs.  Steers  was  without  capacity  or  authority  to  insist 
that  this  should  be  done,  nor  did  we  undertake  to  interfere  with  the 
judgment  of  the  District  Court,  as  to  the  time  at  which,  or  the  cir- 
cumstances under  which,  this  should  be  done.  The  sentence  in  our 
opinion,  which  the  court  below  believes  had  the  effect  of  paralyzing 
its  discretionary  action,  in  respect  to  all  these  matters,  was  a  mere 
incidental  remark  in  the  body  of  the  opinion  going  to  show  the  de- 
pendence which  the  administration  in  one  -State  might  have  upon 
that  in  the  other.  It  might,  for  instance,  be,  thai  community  debts 
should  have  been  presented  to  the  New  York  executors,  and 
been,  by  them,  paid  out  of  the  funds  of  the  separate  estate  of 
Schuyler  B.  Steers  in  that  jurisdiction.  Such  a  fact  would,  neces- 
sarily, have  effect  upon  the  rights  of  parties  in  the  settlement  of  the 
community  here. 

It  was  not  our  purpose  to  convey  to  the  District  Court  the  idea 
that  that  fact  should  control  it,  or  the  parties  in  bringing  the  succes- 
sion of  Steers  in  Louisiana  to  a  prompt,  full  and  complete  liquidation 
and  settlement,  as  far  as  this  result  could  be  reached  here;  that 
legal  proceedings  here  should  be  stayed  until  the  New  York  succes- 
sion should  be  closed;  or  that  the  heirs  of  Mrs.  Steers  should  be  re- 
mitted to  New  York  in  order  to  have  the  affairs  of  the  community 
ascertained  and  fixed  in  that  jurisdiction. 

We  do  not  feel  authorized,  in  the  present  proceeding,  to  issue  a 
mandamus  to  the  District  Court,  ordering  and  directing  what  partic- 
ular course  it  should  pursue  in  reference  to  the  succession  of  Schuy- 
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ler  B.  Steers  and  the  commanlty,  as  the  position  it  has  taken  is  one 
based  exclnsively  upon  supposed  obedience  to  existing  directions  to 
it,  under  our  jndgment  in  the  case.  15  S.  E.  Rep.  99-100-108;  41 
N.  W.  Rep.  748;  104  N.  O.  789-742;  24  Am.  Law  Reg.  681. 

We  have  concluded  to  direct  the  District  Court  to  replace  the  case 
upon  the  trial  docket,  reopen  the  questions  raised  upon  the  opposi- 
tion and  rule,  referred  to  herein,  and  dispose  of  them,  and  the  Dis- 
trict Court  is  hereby  so  instructed  and  directed. 


D.  Caffery  <&  Son  for  Defendant,  Appellant. 


Argued  and  submitted  April  23,  1896. 
Opinion  handed  down  May  18,  1896. 


Action  by  the  plaintifP  in  his  capacity  as  natural  tutor  of  the 
minor,  issue  of  his  marriage  with  his  deceased  wife,  Rose  Olivier, 
who  was  killed  by  one  of  defendant's  trains. 

The  jury  returned  a  verdict  in  favor  of  plaintiff  for  ten  thousand 
dollars.     Defendant  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.     On  the  16th  of  March,  1898,  the  wife  of  Joseph 
Vincent,  the  plaintiff,  was  returning  in  a  buggy  to  her  home  near 


No.  12,121.  , 

48    933 

Joseph  Vincent,  Tutor,  vs.  Morgan's  Louisiana  &  Texas           [^    g 
Railroad  and  Steamship  Company.  '" ' 

Parties  having  occasion  to  cross  a  car  track  must  bear  in  mind  that  in  the  manage- 
ment and  business  of  railroads  special  trains  are  liable  to  be  sent  forward  at 
any  moment,  and  that  the  rule  that  a  person  before  attempting  to  cross  a 
track  must  stop,  look  and  listen  to  guard  against  danger,  is  not  confined  to 
certain  hours  of  the  day  or  night,  nor  limited  to  particular  trains. 

APPEAL  from  the  Nineteenth  Judicial  District  Court  for  the  Parish 
of  Iberia.     Voorhies,  J. 

C.  H.  Mouton  and  L.  O.  Hacker  for  Plaintiff,  Appellee. 
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Olivier  Station,  in  the  parish  of  Iberia.  Accompanying  her  was  her 
Bister  and  her  sister's  child.  The  public  road  near  Olivier  (which 
is  a  flag  station  of  defendant's  road)  rans  nearly  parallel  to  the  com- 
pany's tracks,  but  when  almost  opposite  to  the  station  it  makes  an 
abrupt  turn  at  or  near  Veazey's  store,  and  crosses  the  main  track  to 
the  other  side.  The  day  was  cloudy  and  a  strong  wind  was  blowing. 
Mrs.  Vincent  was  driving.  Reaching  the  turning  point  in  the  road 
she  drove  directly  to  the  point  of  intersection  of  the  road  with  the 
track,  without  stopping,  and  as  the  horse  was  crossing  the  track 
it  was  struck  by  the  locomotive  attached  to  a  train  of  cars  operated 
by  employees  of  the  defendant  company.  The  horse  was  killed, 
the  baggy  was  entirely  demolished  and  Mrs.  Vincent  (mortally 
wounded)  died  a  few  moments  after  the  accident.  The  sister  and 
her  child,  after  lingering  a  short  time,  also  died.  The  train  with 
which  the  buggy  collided  was  not  the  regular  passenger,  but  a  special 
train  on  inspection  duty.  It  was  running  just  before  it  passed  the 
intersection  of  the  public  road  with  the  track  at  Olivier  Station  at 
about  forty  miles  an  hour.  The  whistle  of  the  locomotive  was  blown 
at  or  near  the  whistling  post,  four  times,  according  to  custom,  and 
again  near  the  crossing.  The  bell  seems  to  have  been  also  rung. 
The  appliances  of  the  train  were  in  good  condition  and  the  em- 
ployees of  the  company  at  their  respective  posts.  We  have  exam- 
ined the  record  carefully,  and  the  examination  so  made  forces  us  to 
the  conviction  that  the  verdict  of  the  jury  and  the  judgment  based 
upon  it  are  contrary  to  the  law  and  the  evidence.  We  have  found 
no  fact,  either  of  omissiou  or  commission  on  the  part  of  the  com- 
pany's employees  which  could  give  rise  to  an  action  of  damages 
against  the  defendant.  We  find,  on  the  contrary,  that  the  unfortu- 
nate accident,  by  which  the  plaintiff's  wife  came  to  her  death,  is  di- 
rectly traceable  to  heedlessness  and  want  of  care  and  proper  cau- 
tion on  the  part  of  the  deceased. 

Plaintiff's  pleadings  refer  to  the  train  as  being  a  special  one,  the 
speed  at  which  it  was  runuing  as  being  dangerous,  particularly  in 
view  of  the  darkness  of  the  day ;  to  the  speed  not  having  been 
checked  as  the  cars  approached  the  crossing  and  to  obstructions  to 
the  view  along  the  line  of  road  from  Veazey's  store  to  the  cross- 
ing. The  evidence  shows  that  along  the  bar  fences,  between  which 
the  public  road  ran,  were  a  few  scattering  trees  of  small  size  and 
also  some  weeds  between  eighteen  inches  and  two   feet    high,  bat 
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that  tbey  left,  none  the  less,  in  clear  view,  any  train  approaching 
upon  plaintiff's  track,  particularly  to  those  sitting  in  an  elevated 
P^^gYf  ^^^  that  the  track  itself  was  raised  above  the  general  level 
of  the  sarroanding  country.  The  approach  to  the  main  tiack  from 
Yeazey's  store  being  almost  perpendicular,  all  that  a  person  sitting 
in  a  buggy  would  have  had  to  have  done  in  order  to  ascertain  the 
€zact  situation  was  to  have  looked  to  the  right  across  the  side  of 
the  buggy,  if  the  curtain  on  that  side  were  raised,  or  if  it  were 
down,  to  have  leant  forward  a  little  and  looked  across.  It  so 
happened  that  the  curtain  on  the  right  side  (the  very  one  which 
should  have  been  up)  had  been  lowered  in  consequence  of  a 
threatening  rain  and  the  persons  inside  of  the  buggy,  in  spite 
of  that  fact,  drove  forward  without  attemptiug  in  any  way 
to  guard  against  possible  danger.  Mrs.  Vincent,  the  evidence 
shows,  lived  near  the  railroad,  had  often  crossed  this  identical 
track,  and  was  familiar  with  the  surroundings.  The  distance 
between  the  store  and  the  crossing  was  considerable,  and  fur- 
nished ample  time  and  opportunity  for  examination  and  discovery, 
bnt  no  precautions,  it  seems,  were  taken.  In  order  to  reach  the  track 
it  was  necessary  to  move  up  an  incline  leading  to  the  track,  but  no 
halt  was  made  when  almost  the  slightest  touch  upon  the  reins  could 
have  held  the  horse  in  check.  We  are  satisfied  the  track  was  reach  * 
ed  before  a  suspicion  of  danger  entered  the  minds  of  any  of  the  party. 
Did  the  simple  fact  that  the  hour  for  one  of  the  regular  trains  had 
passed  and  that  for  the  other  had  not  been  reached  warrant  the  be  - 
lief  that  no  train  was  likely  to  pass?  It  has  been  held  that  it  does 
not;  that  parties  having  occasion  to  cross  a  track  must  bear  in  mind 
that,  in  the  management  and  business  of  railroads,  special  trains  are 
liable  to  be  sent  forward  at  any  moment,  and  that  the  rule  that  a 
person  before  attempting  to  cross  a  track  must  stop,  look  and  listen 
to  guard  against  danger  is  not  confined  to  certain  hours  of  the  day 
or  night,  nor  limited  to  particular  trains.  A  railroad  track  of  itself 
has  been  held  to  be  a  warning  of  danger.  Hinken  vs.  Iowa  Cent. 
By.  Co.,  66  N.  W.  888. 

PUuntiff,  in  respect  to  the  obstruction  alleged,  overlooks  the  fact 
that  if  such  obstructions  really  marked  the  view  that  they  themselves 
were  as  much  concealed  from  the  view  of  the  defendant's  employ 
«e8  as  the  latter  were  from  the  persons  in  the  buggy,  and  that  the 
very  fact  of  the  existence  of  the  same  imposed  additional  caution 
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apon  parties  approaching  the  track.  Beach  on  Contributory  Nej^li- 
gence,  p.  203,  Sec.  65;  Patterson's  Railway  Accident  Law,  Sec.  177. 
We  do  not  understand  plaintiff's  allegations  as  charging  that  the 
employees  of  the  railroad  saw  the  approaching  bnggy,  or  that  by  the 
exercise  of  sach  reasonable  care  as  was  consistent  with  their  datles 
they  might  have  seen  them  any  sooner  than  they  did.  Their  allega- 
tions as  to  the  diflQcnlty  under  which  they  themselves  labored  in  see- 
ing surrounding  objects  by  reason  of  the  misty  cloudy  weather  and 
the  intervening  trees  and  weeds  negative  the  idea  of  such  a  claim 
having  been  advanced  on  their  part  against  the  defendant  as  a  cause 
of  action.  There  is  no  attempt  to  show  that  defendant's  employees 
failed  in  their  duty  from  the  moment  the  danger  was  seen  up  to  the 
time  of  the  accident,  nor  is  there  any  charge  that  the  defendant  was 
in  fault  in  respect  to  any  of  the  appliances  connected  with  the  train. 
Their  real  contentions  are  that  the  whistle  was  not  sounded,  the  bell 
was  not  rung,  the  train  was  moving  at  a  dangerously  fast  rate,  and 
its  speed  was  hot  slackened  as  the  cars  approached  the  crossing.  The ' 
signals,  as  we  have  said,  were  properly  given,  but  they  were  not 
heard — possibly  because  the  wind  was  high;  possibly  because  the 
ladies  in  the  buggy  had  their  hats  on,  covered  with  their  veils;  pos- 
sibly because  engaged  in  conversation  and  apprehending  no  danger 
they  gave  no  heed  to  what  was  passing  around  them.  We  have  no 
reason  to  suppose  that  the  accident  would  have  been  avoided  had 
the  train  been  moving  at  a  slower  rate  than  it  was — it  is  not 
so  charged.  It  is  referred  to  as  having  been  dangerously  fast. 
Plaintiff  charges  that  the  employees  of  the  defendant  had  no  right  to 
move  the  train  at  as  fast  a  rate  as  it  was  going  on  a  misty  and  windy 
day,  and  knew,  or  must  have  known,  of  the  danger  of  a  collision. 
We  do  not  find  that  the  train  was  moving  at  a  faster  rate  than  that 
at  which  passenger  trains  frequently  move  between  regular  sta- 
tions. Olivier  was  only  a  flag  station,  and  this  particular  train  had 
no  reason  to  stop  there,  or  to  expect  that  it  would  be  stopped  at  that 
point.  The  evidence  does  not  show  such  a  condition  of  things  as  the 
allegations  charge — the  day  was  dark  and  somewhat  misty  and  a  rain 
was  threatening,  but  the  hour  was  just  after  noonday,  and  all  objects 
were  visible.  The  evidence  discloses  the  existence  of  no  fact  outside 
of  the  alleged  fact  itself  that  the  wind  was  high  and  the  day  was  not 
bright,  tending  to  show  that  it  was  the  engineer's  duty  to  slacken 
the  speed  at  which  the  train  was  moving. 
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It  has  been  said  in  other  jorisdictions  that  trains  mast  be  run  with 
speed  on  dark  nights  and  on  misty  days,  and  that  doing  so  raises  no 
inference  of  negligence  in  the  absence  of  special  facts  going  to  call 
for  particular  precaution.  Omaha  R.  R.  Co.  vs.  Wright,  66  N.  W. 
842.  Trains  are  run  by  schedule,  one  train  conforming  itself  to  the 
movements  of  the  others,  and  it  would  be  a  dangerous  rule  to  es- 
tablish that  weather  conditions  in  one  particular  neighborhood 
Bhoold  control  and  regulate  the  speed  of  the  trains  in  a  special  vicin- 
ity. It  is  not  shown  that  the  lane  at  Ohvier  crossing  is  a  much  fre- 
qaented  crossing*  or  that  there  were  grounds  for  supposing  that  per- 
sons proposing  to  cross  there  would  not  be  governed  by  ordinary 
roles  of  cantionand  prudence. 

Appellee  presses  upon  us  that  the  fireman  was  firing  up,  as  he 
reached  the  whistling  post,  and  that  he  should  not  have  been  doing 
BO,  bat  should  have  desisted  until  the  crossing  was  passed.  That  if 
he  had  been  looking  out  on  the  left  of  the  cab  he  would  have  seen 
the  boggy  approaching  the  crossing  sooner  than  he  did.  The  fact 
that  the  fireman  was  engaged  in  putting  in  coal  as  the  train  ap- 
proached the  whistling  post  was  a  fact  shown  by  his  own  testimony 
and  was  not  looked  to  or  assigned  as  furnishing  any  ground  of  com- 
plaint in  the  pleadings  as  we  have  said.  There  was  no  attempt  to 
show  that  in  firing  up  at  the  time  he  did,  he  was  not  at  that  time 
doing  exactly  what  was  necessary  to  be  done  in  the  line  of  his  duty. 
If  he  had  been  looking  out  at  that  time  there  would  have  been  noth- 
ing to  indicate,  so  far  as  we  see  from  the  evidence,  that  the  parties 
inside  the  buggy  would  attempt  to  cross  over  the  track  directly  in 
front  of  a  train  rapidly  approaching  them  and  directly  visible  to  them 
had  they  looked. 

We  are  of  the  opinion  that  the  deceased  was  guilty  of  such  con- 
tribatory  negligence  in  this  case  as  to  cut  off  the  claim  for  damages* 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  verdict  of  the  jury  and  the  judgment  appealed 
from,  based  therein,  be  and  the  same  are  hereby  annulled,  avoided 
and  reversed;  and  it  is  now  ordered,  adjudged  and  decreed  that 
plaintiff's  demand  be  rejected  with  costs,  in  both  courts. 


48    93B 
(116    089 
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No.  12.146. 
Gilbert  Hbbert  vs.  George  L.  Mayer  and  Sheriff. 

The  protection  of  the  family  la  the  principal  object  of  exemption  laws. 

It  secures  a  place  of  residence  which  the  debtor  may  improve  and  make  comfort- 
able, and  where  the  family  may  be  sheltered  beyond  the  reach  of  financial 
misfortune. 

Hence,  the  exempting  statutes  should  not  be  too  strictly  construed. 

Prior  to  the  debt  for  which  he  was  seized  and  continuously  since,  the  debtor  was 
the  head  of  a  family  and  contributed  to  their  support. 

APPEAL  from  the  Tenth  Judicial  District  Court  for  the  Parish  of 
Avoyelles.     Coco,  J, 

W.  Hall  and  E.  J.  Joffrion  for  Plaintiff,  Appellee. 


A.  J,  Laf argue  and  H.  C  Edwards  for  Defendants,  Appellants. 


Submitted  on  briefs  May  19,  1896. 
Opinion  handed  down  June  1,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  exemption  claimed  by  the  plaintiff  existed  prior 
to  the  Constitution  of  1879,  under  the  law  of  1865. 

To  retain  the  right  of  homestead  (under  the  provisions  of  the  lat- 
ter) the  former  required  dedication  as  a  homestead  by  the  owner, 
by  a  public  notice  in  conformity  with  statutory  direction. 

The  record  shows  that  the  plaintiff  complied  with  the  condition 
precedent,  to  the  right  to  claim  exemption,  by  recording  his  decla- 
ration. 

The  defendants  challenge  the  correctness  of  the  declaration,  to 
the  extent  only  that  the  plaintiff  claimed  to  have  been  the  head  of  a 
family  and  that  he  had  some  one  dependent  upon  him  for  support. 
This  case  has  been  twice  before  us  on  appeal.  Hebert  vs.  Mayer, 
47  An.  563.  The  question  is  now  limited  to  whether  there  was  any 
one  dependent  for  support  upon  the  plaintiff  within  the  intendment 
of  the  law  securing  exemption?  The  ownership  and  occupancy  of 
the  property  by  the  debtor  are  not  questioned.  The  claim  is  that 
he,  the  debtor,  was  not  the  head  of  a  family  and  had  no  one  depend  - 
«nt  upon  him  for  support. 
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The  relations  between  plaintiff  and  his  wife,  colored,  date  from  the 
last  days  of  slavery  in  this  State.  He  is  a  negro.  He  testifies  that 
children  were  bom  to  them  prior  to  their  marriage  in  1869,  and 
several  since.  His  first  wife  died  many  years  ago.  He  reared  the 
children.  They  stayed  with  him  nntU  their  marriage,  and  they  were 
dependent  upon  him  for  support. 

One  of  the  offspring  died,  leaving  a  son.  He  was  taken  to  the 
house  of  the  plaintiff,  his  grandfather,  and  he  also  was  reared  to  man- 
hood on  the  property  claimed  as  a  homestead. 

The  plaintiff  was  married  a  second  time,  in  1892.  To  the  date  of 
this  marriage  there  may  have  been  gaps  in  the  dependence  of  the 
children  and  grandchild.  The  evidence  upon  this  point  is  somewhat 
conflicting.  Its  weight  sustains  the  claim  of  support,  at  all  times. 
Granted,  that  there  were  short  periods  of  time  in  the  many  inter- 
vening years  during  which  the  dependence  of  a  member  of  the  fam- 
ily was  not  shown  to  have  .been  direct,  the  exemption  Is  not 
thereby  lost.  If,  considered  as  a  whole,  the  head  of  a  family  has 
reared  a  family  who  were  dependent  upon  him  for  support,  the 
exemption  remains,  if  as  in  this  case  there  were  dependent  members 
of  the  family  on  the  day  of  the  seizure  of  the  property  by  the  credi- 
tor and  the  dependeoce  has  every  appearance  of  having  been  con- 
tinnons  from  the  first. 

Here,  at  the  time  the  debt  was  created,  the  plaintiff  was  a  married 
man  and  the  head  of  a  dependent  family. 

Whil  ^  it  is  true  that  the  debtor  must  be  the  head  of  the  family  or 
have  some  one  dependent  upon  him  for  support — one  to  whom  he  owes 
support  as  a  moral  duty,  the  law  in  its  humanity  does  not  seem  to 
contemplate  that  the  homestead  exemption  shall  cease  immediately 
after  the  death  of  the  dependent  member  of  the  family,  or  shall  cease 
because  a  dependent  member  of  the  family  has  become  old  enough 
to  earn  something  toward  the  support  of  himself  and  the  parenc  by 
whom  he  has  been  reared. 

The  exception  of  the  homestead  rests  upon  the  theory  that  the 
obligation  to  support  the  person  to  whom  support  is  due  is  a  higher 
obligation  on  the  part  of  the  debtor  than  the  payment  of  his  debts. 
It  is  of  such  a  high  character  that  it  must  have  a  continuing  effect 
for  a  short  time,  at  least,  after  the  head  of  the  family  no  longer  has 
acme  one  to  support. 

The  purpose,  evidently,  was  to  secure  a   ''Home"   beyond  the 
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reach  of  financial  misfortnne,  aroand  which  gather  the  affections  of 
the  family;  the  greatest  incentive  to  virtue,  honor  and  industry. 

Entertaining  this  view  of  the  purpose  of  the  statutes,  if.  the  propo- 
sitions advanced  by  the  defendants  were  supported,  as  contended, 
by  the  evidence,  the  plaintiff  would  none  the  less  have  a  right  to  the 
exemption  he  claims. 

The  evidence  supports  the  good  faith  of  the  plaintiff.  We  meaa 
by  good  faith  that  nothing  shows  that  members  were  brought  within 
the  household  for  the  purpose  of  avoiding  the  payment  of  his  debts. 
The  design  manifestly  is  that  the  debtor  shall  not  obtain  credit  as 
owner  of  property  subject  to  execution  and  afterward  withdraw  it 
by  converting  it  into  a  homestead.  This  does  not  seem,  at  any  time, 
to  have  been  plaintiff's  purpose. 

The  judge  who  tried  the  facts  in  the  first  instance  found  that  plain- 
tiff was  entitled  to  the  exemption.    We  agree  with  his  finding. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  is  affirmed,  at  appellants'  costs. 


No.  12,100. 
Henry  Otis  vs.  James  Sweeney. 

A  general  allegation  In  a  petition  of  a  threatened  injury,withoat  any  announcement 
as  to  what  the  supposed  injury  will  result  from  or  as  to  what  It  will  result  in,  is 
totally  insufBolent  to  Justify  an  Injunction. 

APPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleans. 
Rightorj  J. 

W,  S.  Benedict  and  J.  J.  McLoughlin  for  Plaintiff,  Appellant. 


T.  M.  Gill  for  Defendant,  Appellee. 

Argued  and  submitted  May  6,  1896. 
Opinion  handed  down  June  1,  1896. 


In  December,  1885,  the  plaintiff  filed  a  suit  in  the  District 
Court  for  the  parish  of  Orleans,  in  which  he  alleged  that  he  was 
the  owner  of  twelve  certain  lots  of  ground  in  the  city  of  New 
Orleans,  which  he  described,  together  with  all  the  building^,  improve- 
ments, rights,  ways,  privileges  and  appurtenances  thereunto  belong- 
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ing,  especially  all  right  of  allavion  or  accretions  of  batture 
appertaining  thereto ;  that  he  and  the  anthers  of  his  title,  through 
whom  he  claims  by  snbrogation  and  warranty,  had  been  in  continu- 
oas  and  uninterrupted  possession  thereof  for  over  one  hundred 
years,  and  he  was  then  in  possession  of  the  same ;  that  by  reason  of 
his  owuership  of  said  property  on  the  river  bank  and  of  the  batture 
in  front  of  said  property  he  had  the  right  to  build  wharves,  cluster 
pilings,  or  any  other  constructions  in  front  of  said  property  and  to 
use  the  same  when  so  constructed;  that  he  constructed  a  wharf  in 
front  of  said  property,  as  he  had  a  legal  right  so  to  do;  that  defend- 
ant threatened  to  interfere  with  the  rights  of  petitioner  in  the  prop- 
erty on  the  premises,  under  and  by  virtue  of  a  contract  claimed  to 
have  been  made  between  him  and  the  city  of  New  Orleans ;  that 
said  contract  was  illegal,  null  and  void  for  various  reasons. 

An  injunction  issued  under  an  order  of  t^e  District  Oourt,  follow- 
ingf  the  prayer  of  the- petition  to  a  certain  extent,  but  enjoining  spe- 
cifically the  defendant,  Sweeney,  from  interfering  with  the  plaintiff, 
Otis,  in  the  mooring  of  his  rafts  and  other  water  crafts  to  the  wharf 
he  had  built  in  front  of  his  property.  Defendant  interposed  an  ob- 
jection of  res  judicata^  based  upon  the  pleadings  and  judgment  in  the 
case  of  James  Sweeney  vs.  Henry  Otis,  No.  7368  on  the  docket  of 
the  Civil  District  Court,  and  further  excepted  that  the  Civil  District 
Oonrt  was  without  jurisdiction  and  wholly  incapacitated  to  grant  the 
injnnctio  nor  in  any  manner  to  entertain  the  suit  of  the  plaintiff;  that 
the  writ  of  injunction  was  in  violation  of  Art.  11  of  the  State  Constitu- 
tion ;  that  there  was  neither  a  cause  of  action  nor  a  cause  for  an  injunc- 
tion set  forth  in  the  plaintiff's  petition. 

On  the  25th  of  February,  1891,  the  District  Court  rendered  a  judg- 
ment sustaining  the  exception  of  rea  judicata  and  dismissing  the 
flnit;  on  appeal  to  this  court  the  cause  was  remanded.  Otis  vs. 
Sweeney,  43  An.  1073. 

The  exceptions  having  been  tried  a  second  time  and  submitted, 
the  District  Court  excluded  the  evidence  offered  by  plaintiff,  sus- 
tained the  exceptions,  dissolved  the  injunction  and  dismissed  the  suit, 
and  plaintiff  again  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.     In  the  present  case  the  District  Court  passed  not 
only  upon  the  exception  of  rea  judicata,  but  also  upon  the  other  ex- 
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ceptioDS  filed  by  defendant.  These  exceptions  refer  not  only  to  the 
demand  proper,  bat  to  the  injunction  which  accompanied  it.  A  very 
considerable  portion  of  defendant's  brief  is  taken  np  in  discnssing- 
the  proposition  that  the  District  Court  was  without  power  or  author- 
ity to  enjoin  defendant  from  bringing  suits  against  the  plaintiff  Otis, 
predicated  upon  the  contract  which  he  had  with  the  city.  This  dis- 
cussion assumes  a  broader  scope  to  the  injunction  than  its  terms 
warrant.  It  is  not  to  be  supposed  that  the  District  Court  would  have 
attempted  to  restrain  defendant  from  claiming  judicially  what  he 
believed  himself  entitled  to  in  view  of  the  decisions  of  this  court  in 
Butchers'  Benevolent  Association  vs.  Cutler,  26  An.  500;  Brott  vs. 
Eager,  Ellerman  &  Co. ,  28  An.  262 ;  State  ex  rel.  Sweeney  vs.  Judge, 
39  An.  621,  and  State  ex  rel.  Sweeney  vs.  Voorhies,- Judge,  40  An.  I« 
Qeneral  as  are  the  terms  of  the  injunction  they  do  not  extend  as  far 
as  defendant  supposes  them  to  do.  In  view  of  this  fact  it  is  unneces- 
sary to  consider  the  injunction  from  that  standpoint. 

Defendant's  exception  that  plaintiff's  petition  discloses  no  cause  for 
an  injunction  and  that  it  should  be  dissolved  is  substantially  a 
motion  to  dissolve  on  the  face  of  the  papers.  We  find  no  allega- 
tion in  the  petition  which,  in  our  opinion,  would  call  for  an  injunc- 
tion. Plaintiff  alleges  that  ''the  defendant  threatens  to  deprive 
petitioner  of  the  use  of  his  property,  disturb  him  in  the  actual 
and  real  possession  which  he  has  had  for  more  than  one  year, 
and  of  his  rights  of  possession,  ownership  and  enjoyment  thereof, 
and  thus  deprive  petitioner  and  impair  the  rights  granted  to  him 
under  the  laws  and  Constitution  of  the  United  States  and  of  the 
State  of  Louisiana,  ''  but  there  is  not  one  single  word  in  the 
whole  petition  going  to  explain  or  to  specify  what  the  threats 
of  the  defendant  were,  to  which  he  alludes,  or  what  they  cover.  He 
says  that  the  defendants  threaten  to  interfere  with  his  rights  in  the 
property  described  in  his  petition,  under  a  contract  with  the  city  of 
New  Orleans,  which  he  declares  to  be  inoperative,  null  and  void  as 
to  him,  but  in  what  manner  this  interference  is  to  be  made  or  in 
respect  to  what  particular  right  this  interference  is  expected  to  take 
place,  we  are  left  completely  in  the  dark.  A  general  allegation  of  a 
threatened  injury  without  any  announcement  as  to  what  the  supposed 
injury  will  result  from,  or  as  to  what  it  will  result  in,  is  totally  insuf- 
ficient to  justify  an  injunction.  No  issue  is  raised  by  plaintiff's  peti- 
tion.    Defendant  does  not  know  either  what  he  is  expected  to  assert 
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or  what  he  is  expected  to  resist.  Plaintiff  asks  that  Sweeney  be 
enjoined  from  doing  a  great  many  things  witbont  alleging  that  he 
has  ever  advanced  any  claim  to  do  the  things  which  he  seeks  to  have 
him  prohibited  from  doing.  We  find  a  prayer  for  a  judgment  for 
twenty -five  handred  dollars  damages,  wi  hoot  any  direct  allegation 
that  he  has  been  injured  or  damaged,  and  without  any  attempt  to 
explain  what  the  facts  were  from  which  injury  or  damage  arose,  nor 
wbat  the  injury  or  damage  complained  of  is.  The  claim  for  injury 
and  damages,  as  it  appears  in  the  pleadings,  is  without  any  basis  on 
which  to  rest.  The  injunction,  in  our  opinion,  was  properly  dis- 
solved. The  objections  to  the  pleadings,  which  we  have  considered 
above  from  the  standpoint  of  an  injunction,  apply  also  to  the  demand 
proper  which  plaintiff  has  filed.  It  is  impossible  for  us  to  ascertain 
from  the  petition  the  subject  matter  or  the  ground  of  his  complaint. 
The  only  affirmative  act  set  forth  as  having  been  done  by  the  defend- 
ant, from  which  we  could  imagine  damages  could  arise,  is  the  insti- 
tution by  him  against  the  plaintiff  of  thirty -two  suits.  Assuming 
that  the  bringing  of  a  multiplicity  of  suits  by  a  plaintiff  against  the 
same  defendant  could  give  rise  to  a  claim  for  damages  against  the 
plaintiff  bringing  them,  neither  malice  nor  want  of  probable  cause, 
nor  want  of  legal  right  to  bring  the  suits  has  been  charged  in  this 
instance  against  the  defendant.  We  do  not  regard  the  claim  for 
damages  as  a  real  claim.  Plaintiff  has  no  interest  in  attacking  de- 
fendant's contract  with  the  city  of  New  Orleans,  unless  he  can  con- 
nect himself  legally  with  the  right  of  attack  and  trace  some  injury 
to  himself  from  the  contract.  If  we  throw  out  of  consideration 
plaintiff's  claim  for  twenty -five  hundred  dollars  we  find  no  allegation 
of  injury  in  the  petition  to  support  the  present  suit. 

This  conclusion  having  been  reached,  the  exception  of  rea  judicata 
passes  out  of  the  case.  We  are  not  called  on  to  say  whether  the 
judgment  of  the  District  Court  in  the  case  of  Sweeney  vs.  Otis  de- 
termined not  only  for  the  purposes  of  that  particular  demand  and 
that  particular  court  the  right  of  Sweeney  to  collect  wharfage  against 
Otis  as  against  the  particular  defences  set  up  by  the  latter,  or  whether 
it  would  only  serve  in  that  court  as  a  precedent  for  other  cases  of  a 
similar  character  which  might  be  brought.  The  District  Court  has 
no  superior  limit  to  its  jurisdiction,  and  it  had  power  and  authority 
to  pass  upon  the  question  of  the  nullity  of  Sweeney's  contract,  or 
the  scope  of  that  contract,  had  such  questions  been  before  it  by  di- 
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rect  action.  In  the  particular  case  referred  to  the  question  was  pre- 
sented  porely  as  a  defence,  and  was  passed  upon  incidentally  and 
collaterally,  in  order  to  reach  a  conclusion  and  decision  upon  the 
liability  of  Otis  to  Sweeney  for  an  amount  of  two  hundred  and  fifty - 
six  dollars  for  wharfage  dues  predicated  upon  a  right  claimed  by 
Sweeney  under  a  contract  with  the  city  of  New  Orleans. 

The  appeal  to  the  Court  of  Appeals  was  dismissed,  as  we  have  al- 
ready stated. 

A  discussion  of  this  subject  will  be  found  in  Wells  on  Re8  Judicata^ 
Chapter  XVI,  subdivision  ''Directness  of  the  Issue  in  the  First  Ac- 
tion," and  alluded  to  in  Succession  of  Winn,  80  An.  702;  State 
exreL  Pogh  vs.  Judge  of  the  Twentieth  Judicial  District,  38  An.  1386, 
and  Succession  of  Winn,  33  An.  1396;  Vinet,  Executor,  vs.  Bres  & 
Richardson,  recently  decided. 

The  judgment  appealed  from  is  hereby  affirmed. 

No.  12,136. 
The   Texas   &  Pacific  Railway  Company  vs.    P.  B.   Compton 

ET  AL. 

Theplaintifl  having  by  injunction  sought  to  restrain  the  parochial  authorities 
from  so  altering  the  route  of  a  public  road  as  to  cross  its  track  and  right  of 
way  against  its  will,  without  making  any  demand  for  damages  or  other  com- 
pensation, this  court  is  without  Jurisdiction  ratione  materUBt  and  the  appeal 
must  be  dismissed  on  the  motion  of  the  appellees. 

A  PPEAL  from  the  Tenth  Judicial  District  Court  for  the  Parish 
'**'    of  Rapides.     Andrews, J. 


M.  C.  Moaeley,  for  PlaintifiP,  Appellant. 


Phanor  Breazeale^  District  Attorney,  and  L.  J.  Hakenyo8  for  De- 
fendants, Appellees. 


Argued  and  submitted  May  18,  1806. 
Opinion  handed  down  June  1,  1806. 


On  Motion  to  Dismiss  Appeal. 
The  opinion  of  the  court  was  delivered  by 

Watkins,  J.     This  is  a  suit  by  the  railroad  company  to  restrain 
by  injunction,  the  parochial  authorities  of  Rapides  parish  from  inter- 
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feiins^  with  Its  roadbed,  track  and  right  of  way,  which  form  part  of 
itB  property  and  franchises,  by  crossing  and  traversing  same  by  a 
pablic  road  or  thoroughfare  to  its  great  inconvenience  and  in  viola- 
tion of  its  rights  and  against  its  expressed  wishes. 

ItB  declaration  is  that  there  is  at  present,  and  has  for  a  great  while 
existed,  an  adequate  and  sufficient  pablic  thoroughfare,  in  use  by  the 
public,  which  runs  parallel  with  its  roadbed  and  track,  at  the  point 
designated,  and  that  no  other  is  necessary  for  any  purpose.  That 
on  account  of  said  highway  having  been  permitted  to  fall  into  a  bad 
condition  and  to  become  unsuited  for  a  public  thoroughfare,  through 
the  failure  of  the  parochial  authorities  to  keep  it  in  repair,  the 
defendants  have  conceived  the  idea,  and  undertaken  to  carry  same 
into  effect,  of  so  changing  the  route  of  said  public  road  as  to  make  it 
traverse  or  cross  its  track  at  two  different  points,  in  close  proximity 
to  each  other,  and  that  same  are  unnecessary,  will  be  expensive  to 
the  company  and  an  impediment  to  the  free  use  of  its  tracks,  and 
will  increase  the  chances  of  accidents  and  consequent  injuries  to  the 
passers  by  the  thoroughfare. 

After  answer  filed  and  trial,  there  was  a  judgment  rendered  in 
favor  of  defendants,  and  the  plaintiff  has  appealed. 

Notwithstanding  great  elaboration  of  detail,  there  is  no  moneyed 
demand  in  the  way  of  damages,  either  present  or  prospective,  con- 
tained in  either  of  plaintiff's  petitions,  and  no  property  right  of  any 
kind  for  which  a  judgment  is  requested.  The  suit  presents  a  con- 
troversy as  to  the  right  of  the  defendant,  in  reconstructing  and 
changing  the  route  of  a  public  road,  to  pass  same  over  its  right  of  way. 
In  the  nature  of  things,  the  value  to  the  plaintiff,  of  this  right  of 
servitude  of  way,  is  of  inconsiderable  value  in  dollars  and  cents. 

It  is  apparent  that  a  judgment  of  this  court,  in  favor  of  either 
plaintiff  or  the  defendant,  would  not  involve  anything  or  right  of  the 
value  of  two  thousand  dollars;  and  it  is  therefore  evident  that  this 
coort  has  no  jurisdiction Vatione  materUe  of  the  matter  in  dispute, 
and,  consequently,  plaintiff's  appeal  is  dismissed. 
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VIllaYaso  et  al.  vs.  Their  Creditors. 


No.  12,136. 

W.   N.   ViLLAVASO  BT   AL.   VS.  THBER  CREDITOBS. 

The  purchase  by  the  lessors  at  the  syndic's  sale  of  the  right  of  occupancy  of  the 
leased  premises,  subject  only  to  their  claim  for  unpaid  rent,  does  not  cancel 
the  lease  with  respect  to  rent  paid  by  the  application  of  the  proceeds  of  mova- 
bles subject  to  the  lessor's  privilege,  and  brought  by  tliem  at  the  sale.  The 
case  is  discriminated  from  Bartels  vs.  Creditors,  11  An.  48H.  See  also  14  An. 
218;  17  An.  174;  37  An.  587;  39  An.  743;  40  An.  267. 

Such  a  purchase  binds  the  lessor  only  for  the  amounts  bid  for  the  right  of  occu- 
pancy and  cancels  the  lease  so  far  as  respects  the  unpaid  rent.  C.  C,  Art. 
22lleiseq.  Ibid. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J, 


Frank  L.  Richardson  for  Syndic,  Appellant. 


Frank  N.  Butler  and  Frank  N,  Butler,  Jr,,  for  Daniel   Breen  and 
others,  Opponents,  Appellees. 


Horace  E.  Upton  and  Anatole  A.  Ker  for  Briede  and  Dltmar,   Op- 
ponents, Appellees. 


H.  G.  Dupri,  Attorney  for  absent  creditors,  Appellee. 


Argued  and  submitted  May  9,  1896. 
Opinion  handed  down  May  18,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  controversy  is  before  us  on  the  appeals  of  the 
syndic  and  of  creditors  of  the  insolvents  from  the  judgment  of  the 
lower  court  on  the  opposition  to  the  syndic's  account. 

The  property  surrendered  mainly  consisted  of  the  insolvent's  stock 
of  goods  in  leased  premises,  the  leases  having  long  periods  to  run, 
and  the  rents  to  become  due  under  these  leases  exceeding  the  value 
of  the  stock.  At  the  sale  ordered  by  the  court  the  lessors  became 
the  purchasers  of  the  stock,  retaining  the  amount  of  their  bid  on 
Account  of  the  rent  due  and  to  become  due.  Crediting  these  pur- 
chases there  remained  the  liability  for  the  unexpired  portions  of  the 
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lease;  to  Briede,  one  of  the  lessors,  nine  hundred  and  twenty -six 
dollars,  and  to  the  other  lessor  ten  hundred  and  fifteen  dollars.   The 
leases  stipulated  that  any  default  by  the  lessors  should  mature  the 
amount  of  the  rent  for  the  full  term,  and  this  was  doubtless,  the 
reason  the  syndic  permitted  the  lessors  to    retain    the    proceeds 
of  sale  instead  of  receiving  from  the    syndic  the  monthly  rent 
as  it  became    due.     In    this    condition,  under  the    order    of  the 
court    the    syndic    offered    for    sale    the    right    of    occupancy    of 
the    premises    for    cash,    the    purchaser    besides    to    assume    the 
amounts  to  become  due  under  the  leases,  that  is,  nine  hundred  and 
twenty- six  dollars  on  the  lease  from  Briede  and  ten  hundred  and 
fifteen  dollars  on  the  lease  from  Ditmar.    At  the  sale,  Briede  bought 
the  right  of  occupancy  of  the  store  he  had  leased,  for  the  price  of 
two  hundred  and  ninety  dollars,  or  six  dollars  and  seventy- five  cents 
for  the  forty -three  months  the  lease  had  to  run,  and  Ditmar  bid  one 
hundred  and   sixty- four  dollars,  or  three  dollars  and  fifty  cents  for 
the  same  number  of  months  hi3  lease  had  to  run.     The  syndic  then 
filed  his  account.     His  theory  seems  to  have  been  that  Briede  by  his 
bid  became  the  debtor  for  two  hundred  and  ninety  dollars  for  the 
right  of  occupancy,  and  for  the  assumption  of  nine  hundred  and 
twenty-six  dollars  for  the  unexpired  term  of  the  lease,  and  that  Dit- 
mar became  debtor  for  one  hundred  and  sixty -four  dollars  for  the 
right  of  occupancy  and  one  thousand  and  fifteen  dollars  for  the 
asBQmption  of  the  rent  for  the  unexpired  portion  of  his  lease.  These 
80-called  assumptions,  it  will  be  perceived,  were  of  amounts  which, 
if  they  became  due,  would  have  been  demandable  by  the  lessors,  the 
porchasers.     By  charging  the  lessors  with  the  proceeds  of  the  prop- 
erty bought  by  them,  and  with  the  amount  of  their  bids,  and  by 
credits  for  the  rents,  the  syndic   placed   Briede  on  the  tableau  as  a 
debtor  for  six  hundred  and  thirty -two  dollars,  and  Ditmar  as  a 
debtor  for  one  thousand  one  hundred   and  seventy- nine  dollars. 
This  brought  oppositions  from  both,  in  effect  insisting  they  could  not 
be  charged  with  the  assumption  of  rent  accruing  to  themselves,  and 
maintaining  all  they  owed  was  the  bids  for  the  right  of  occupancy. 
There  was  an  opposition  from  creditors,  claiming  that  the  purchase 
of  the  right  of  occupancy  by  each  lessor  canceled   his  lease,  and 
hence  that  the  amounts  derived  from  the  sale  of  the  stock  in  the 
leased  premises  and  retained  by  the  lessors  should  be  placed  on  the 
toblean  for  distribution.     The  judgment  of  the  lower  court  main- 
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tained  the  oppositions  of  the  parchasers  to  charging  them  with  lia- 
bility for  the  assumption  of  rent,  dismissed  the  opposition  of  the 
creditors,  asserting  that  the  proceeds  returned  by  the  lessors  shoald 
be  taken  from  them  and  distributed  to  the  creditors,  and  directed 
some  unimportant  modifications  in  the  account,  and  the  controversy 
is,  as  already  stated,  here  on  the  appeals  of  the  creditors  and  syndic. 
The  leading  proposition  discussed  is  the  effect  of  the  purchase  by 
the  lessors  of  the  right  of  occupancy  of  the  leased  premises.  It  will 
be  readily  understood  that  by  the  purchase  of  a  lease  by  the  lessor, 
he  becomes  lessor  and  lessee,  and  as  he  can  not  owe  rent  to  himself, 
confusion  takes  place  and  the  lease  is  extinguished.  If  the  lessors 
in  this  case  had  bought  the  lease  they  could  not  have  demanded 
rent  from  the  syndic  for  the  unexpired  terms.  Oivil  Oode,  Arts. 
2217  et  8eq.\  Bartels  vs.  Creditors,  11  An.  488.  In  this  last  case 
the  lessor,  [manifestly  contemplating  no  such  result  as  losing  his 
rent  of  the  premises  leased  to  the  insolvent,  made  an  unqualified  bid 
for  the  lease  offered  by  the  syndic  for  sale.  The  court  held  the  par- 
chase  forfeited  all  claim  of  the  lessor  against  the  syndic  of  his  lease 
for  rent  for  the  unexpired  term,  and  the  lessor  owed  his  bid  besides. 
This  hard  condition  led  to  the  dissent  in  that  case,  that  the  lessor  did 
not  lose  the  rent,  because  he  had  not  by  his  purchase  expressly 
assumed  that  rent.  It  is  clear  this  decision  has  no  application  to  this 
case,  in  which  there  has  been  no  purchase  of  a  lease,  and  no  assump- 
tion of  any  rent,  except  to  the  extent  to  be  noted  further  along, 
exerting  no  influence  on  the  proposition  of  the  opponents. 
Here,  the  purchase  was  simply  and  only  of  the  right  of 
occupancy  subject  to  the  rent  unpaid,  nine  hundred  and 
twenty- one  dollars  and  one  thousand  and  fifteen  dollars.  The 
Bartels  case  has  been  followed  by  other  decisions,  and  these 
as  well  as  other  cases  exhibiting  phases  of  the  question  have 
had  our  attention.  Thus  it  has  been  held  that  the  lease  is  canceled 
when  the  premises  are  subsequently  destroyed,  or  when  by  the  act 
of  the  lessor  the  lessee  is  deprived  of  possession,  and  the  effect  of 
the  purchase  of  the  lease  by  the  lessor  has  been  considered  and  the 
same  conclusion  reached  as  in  the  earlier  cases  of  Young  and 
Bartels.  Brinton  vs.  Bates,  17  An.  174;  Lehman  vs.  Dreyfus, 
87  An.  587;  Schwartz  vs.  Salter,  40  An.  267.  But  it  seems  to 
us  that  none  of  these  decisions  support  the  contention  of  the 
opponent,  that  the  lessors   by  their    purchase    of    the  right  of 
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occupancy,   subject  only  to  unpaid  rent,   forfeited  their  right  to 
rent  practicaUy  paid  to  them,  recognized  by  the  account  filed  and 
impliedly  by  the  order  and  advertisement  under  which  the  lessors 
bought  and  by  which  their  obligations  are  to  be  measured.    The 
difference  between  buying  a  lease  and  purchasing  the  right  of  occu- 
pancy merely  was  drawn  in  Walker  and  McVean  vs.  Dohan,  89  An. 
748.    We  find  no  warrant  to  hold  that  the  purchase  of  the  priv- 
ilege of  occupancy  offered,   with  no  reference  to  liability  under 
the  lease,  imports  any  obligation  on  the  part  of  the  purchaser 
except  to  pay  his  bid.     In  this  case  this  view  finds  additional 
tapport  in  the  order   of    sale,    the  advertisement    and  the  cir- 
cumstances under  which  the  right  of  occupancy  was  offered.    The 
rent  for  the  full  term  of  the  leases,  except  the  residue  of  one  thou- 
sand and  fifteen  dollars  and  nine  hundred  and  twenty-six  dol- 
lars, had  been  provided  for  the  sale  of  the  stock  subject  to  the  les- 
sors' privilege,  the  proceeds  retained  by  the  lessors  and  carried 
on  the  account  as  applied  on  the  rent.    The  right  of  occupancy^ 
subject  only  to  the  remnant  of  rent  to  become  due,  was  an  asset  of 
the  insolvency.    That  asset  it  was  proposed  to  realize.     Hence,  the 
petition,  the  order  and  advertisement  for  the  sale  of  the  right  of 
occupancy  for  cash,  free  from  all  claims  except  the  unpaid  rent. 
The  fair  import  of  these  terms  was  that  the  syndic  offered  the  right 
Bobject  to  the  encumbrance  stated.    If  the  lessors  bought,  they 
sasumed  or  bought  subject  to  the  rent  due  themselves.    If  a  third 
person  bought,  it  was  subject  to  the  lessor's  unpaid  rent,  to  be  paid 
them  when  it  became  due.    Nothing  was  to  come  to  the  syndic 
except  the  bid  for  the  right  of  occupancy.    Neither  under  the  law 
without  the  terms,  or  under  the  terms,  is  there  the  basis  to  hold 
the  purchasers  bound  to  restore  the  proceeds  applied  to  pay  the 
rent,  and  in  view  of  the  well-defined  terms  constituting  their  con- 
tract, to  hold  them  liable  for  more  than  two  hundred  and  ninety- 
foor  dollars  bid  by  one,  and  one  hundred  and  sixty -four  dollars  bid 
by  the  other  would  be  simply  to  create  an  obligation  not  arising 
under  the  law,  never  contemplated  or  resting  on  any  consent  express 
or  fanpUed.    The  opposition  of  the  creditors  seeking  to  charge  the 
purchasers  with  the  proceeds  of  sale  of  the  stock  was  therefore 
properly  sustained. 

Undoubtedly,  the  purchase  subject  to  their  own  claim  for  unpaid 
rent  canceled  that  demand.    That  effect  was  wrought  both  by  the 
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law  nnder  the  principle  of  the  Bartels  case  and  the  express  assump- 
tion, an  element  lacking  in  that  case.  Bartels  vs.  Creditors,  11  An. 
486.  After  that  purchase  the  syndic  owed  them  nothing;  they  had 
been  paid,  except  for  the  residue  unsatisfied,  but  that  was  canceled 
by  their  purchase.  Nor  did  they  owe  anything  under  their  bid, 
except  the  amounts  bid  for  the  right  of  occupancy.  We  can  there- 
fore find  no  basis  for  the  charge  against  them  in  the  account  of  the 
unpaid  rent  due  to  themselves.  Buying  subject  to  their  own  claim 
for  rent  did  not  make  them  debtors  to  the  syndic  for  the  rent.  The 
opposition  to  being  charged  in  the  account  with  amounts  due  them* 
selves  was  properly  sustained. 

We  have  stated  our  conclusions;  the  lessors  owe  to  the  syndic  the 
amounts  bid  for  the  right  of  occupancy,  that  is,  two  hundred  and 
ninety  dollars  and  one  hundred  and  sixty -four  dollars.  With  tbiB 
modification  charging  them  with  these  amounts  the  judgment  of  the 
lower  court,  which  includes  the  direction  for  a  new  account  on  the 
lines  of  the  decision  of  the  lower  court  and  of  this  opinion,  is 
affirmed. 


No.  12,098. 

JOSBPH     HbNBY     et     al.     VS.     BRAOKENBIDaB     LUMBBB    COMPANT, 

Limited,  et  al. 

Indireot  allegations  tbat  the  officers  of  a  corporation  against  whom  salt  has  been 
brought  **had  failed  In  their  duty  In  certain  respects,"  and  **  had  not  taken 
due  precautions  to  ascertain  the  fitness  of  an  employee  before  placing  him  in 
charge  of  dangerous  machinery,"  are  insufficient  to  charge  such  officers  with 
liability,  when  It  Is  not  alleged  what  part,  If  any,  said  officers  were  called  on  to 
take  in  the  premises  within  the  scope  of  the  duty  imposed  upon  them  by  vir- 
tue of  their  offiee,  and  wherein  they  had  failed  in  the  performance  of  such  duty. 

The  mere  fact  of  an  accident  does  not  carry  with  It  a  presumption  of  negligence. 
The  facts  and  circumstances  connected  with  the  accident  must  be  shown  so  as 
to  enable  the  court  to  trace  results  to  definite  causes. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Monroe,  J. 


Benjamin  Bice  Forman  for  Plaintiffs,  Appellants. 


Dart  &  Keman  for  Defendants,  Appellees. 
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Aigaed  and  submitted  April  21,  1896. 
Opinion  handed  down  Jane  1   1896. 


Plaintiffs,  the  father  and  mother  of  George  E.  Henry,  deceased, 
claim    from     the    defendant    corporation,    and    its    officers    and 
agents,  Edward  F.  Brackenridge,  its  president;    Charles  E.  Brack- 
enridge,    ita   treasurer;   V.    A.    Longacre    and   James   J.    Green, 
its  foreman  and  superintendent,  the  sum  of  twenty- five  thousand 
dollars.    That  about  April  17,  1896,  their  said  son,  a  lad  of  about 
sixteen  years  of  age,  employed  by  defendants  in  their  factory,  was, 
by  the  carelessness  and  negligence  of  said  defendants,  horribly 
mangled,  and  after  suffering  great  pain  and  agony  of  body  and  mind, 
he  died  from  the  injuries  then    and    there    receiyed,    and   that 
the  defendants    were   at    fault   and    negligent  at  the  time  of  the 
injury  and  killing  of  the  son  of  petitioners,  which  fault  and  negli- 
gence caused  his  injury  and  death.     (1)    In  having  their  factory 
where  he  was  employed  and  at  work  constructed  in  a  defective 
and  dangerous  and  unskilful  manner;    there  was  not  a  sufficient 
space  between  the  floor  and  the  shaft,  nor  between  the  shaft  and  the 
roof;  nor  between  the  floor  and  the  roof;  the  machinery  and  ap- 
pliances defective  and  in  bad  order  and  repair;    a  gum  belt  in  bad 
order  and  repair  was  used  when  a  leather  belt  in  good  order  would 
have  been  safer;   ordinary  prudence  and  a  proper  construction 
would  have  required  a  support  for  the  belt  so  as  to  lift  it  off  the 
shaft  when  being  repaired;  proper  prudence  and  care  required  that 
the  shaft  should  have  been  stopped  while  the  belt  was  being  re- 
paired and  placed  in  position;    dangerous  machinery  of  this  char- 
acter should  have  been  placed  in  charge  of  a  competent  mechanical 
eDgineer,  but  the  defendants  had  failed  in  their  duty  in  all  of  the  re- 
spects above  stated  and  had  employed  to  have  charge  of  said  ma- 
chinery said  James  Green,  who  was  not  a  mechanical  engineer  and 
was  grossly  incompetent  and  unflt  for  his  position,  and  the  other 
defendants  were  at  fault  in  not  taking  due  precautions  to  ascertain 
his  fitness  before  placing  him  in  charge  of  such  dangerous  machinery, 
and  this  they  did  out  of  parsimonious  economy;    the  said  George  E. 
Henry  was  without  fault  or  negligence  on  his  part  at  the  time  he  was 
injured  and  ignorant  of  his  danger  and  an  inexperienced  youth 
when  he  was  ordered  by  said  Green  (his  superior)  to  hold  the  belt 
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while  he  (Green)  laced  it,  when  the  shaft  and  other  machineiy  was 
still  in  motion  and  revolying  at  a  highly  dangerons  rate  of  speed, 
when  by  reason  of  the  fault  and  negligenoe  above  detailed,  the  belt 
being  of  gnm,  and  it  and  the  machinery  behig  then  and  there  in  bad 
order  and  repair  and  the  space  being  too  short,  and  all  these  things 
combined  with  the  ignorance  and  carelessness  of  Green  in  placing  an 
immature  boy  in  so  dangeroos  position  when  the  shaft  was  rapidly  re- 
▼olying  at  a  highly  dangerous  rate  of  speedy  the  gam  belt  caught  on 
and  was  twisted  on  the  rafridly  revolving  shaft,  threw  the  said 
George  E.  Henry  with  great  violence  against  the  roof  and  mangled 
and  crushed  his  body,  so  tliat  solTering  great  agony,  he  died.  In 
order  to  suppress  and  conceal  the  evidence  of  their  carelessness, 
the  defendants  destroyed  his  shoes  and  clothing;  they  conld  have 
prevented  the  said  injury  and  did  not  do  so.  The  other  named 
defendants  were  the  vice  principals  of  the  corporation  and  by  their 
faolt  and  negligence  as  above  described  petitioners  have  been 
damaged  in  the  said  sum  for  which  they  prayed  judgment  in  9oUdo 
against  the  defendants. 

Edward  F.  Brackenridge,  president ;  Charles  E.  Brackenridge,  treas- 
urer; V.  A.  Longacre,  secretary,  and  James  G.  Green,  secretary  and 
superintendent  of  the  Brackenridge  Company,  excepted  to  the  peti- 
tion on  the  ground  that  nothing  therein  said  or  averred  showed  any 
cause  or  reason  for  making  them  parties  to  the  suit;  that  on  the  face 
of  the  papers,  and,  in  fact,  they  are  officers  and  agents  of  the  cor- 
poration, and  therefore,  they  are  improperly  made  parties.  They 
further  excepted  that  the  petition  disclosed  no  cause  of  action 
against  them. 

The  defendant  corporation  answered,  first  pleading  the  general 
issue.  Further  answering  they  averred  that  it  was  true  that  (George 
E.  Henry  was  employed  by  respondent  in  its  factory  at  and  about 
the  time  set  out  in  the  petition  and  that  he  was  accidentally  killed, 
but  said  Henry  was  a  boy  of  strength  and  of  intelligence  and  able 
to  perform  the  duties  assigned  to  him;  that  he  was  not  a  child,  nor 
an  infant,  and  was  well  acquainted  with  the  factory  and  its  operation 
and  that  the  unfortunate  injury  by  which  he  lost  his  life  was  due  en- 
tirely to  his  own  carelessness  and  culpable  contributory  negligence 
on  his  part,  and  not  in  any  manner  to  the  fault,  negligence  and 
carelesmess  of  respondent. 

On  the  trial  of  the  exceptions  they  were  sustained  as  to  E.  F. 
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Brackenridge,  Charles  E.  Brackenridge  and  V.  A.  Longacre,  and  the 
suit  as  to  them  dismissed,  bat  they  were  overroled  as  to  James  G. 
Green. 

Green  then  answered,  pleading  the  general  issue.  The  case  was 
tried  before  a  jory,  which  retnmed  a  verdict  in  favor  of  the  defend- 
ants. Plaintiffs,  after  an  onsaccessfal  attempt  to  obtain  a  new  trial, 
appealed  from  the  judgment  of  the  court,  sustaining  the  exceptions 
as  to  certain  of  the  defendants,  and  also  from  the  judgment  on  the 
merits. 


On  thb  Judghbnt  SnsTAiNiNa  Exobptionb  Filed  on  Bbhalf  of 

THB  PKB8IDBNT,  TBBASUBBB  AND  SUPBRINTBNDBNT  OF  THB 

Defendant  Cobpobation. 

The  opinion  of  the  court  was  delivered  by 

Nigholls,  O.  J.  Appellant  has  practically  filed  no  brief  on  his 
appeal  from  the  action  of  the  court,  sustaining  the  exceptions  ff led 
by  the  president,  the  treasurer  and  the  superintentendent  of  the 
company,  but  have  contented  themselves  with  saying  that  the 
aathorlties  cited  by  the  District  Judge  should  have  led  up  to  a  ruling 
directly  the  reverse  of  that  which  was  made.  We  think  the  ruling 
correct.  The  petition  fails  to  show  what  part,  if  any,  these  officers 
were  called  on  to  take  in  determining  the  construction  of  the  build - 
bg  or  its  accessories,  in  fixing  the  character  of  the  appliances,  or  in 
controUing  the  appointment  of  Green,  as  foreman  of  the  company. 
It  is  not  alleged  that  these  matters  fa]]  within  the  scope  of  the  duty 
of  any  one  of  them.  Indirect  allegations  that  **  they  had  failed  in 
their  duty  in  all  of  these  respects,"  that  '*  they  had  not  taken  due 
precautions  to  ascertain  Green's  fitness  before  placing  him  in  charge 
of  Bach  dangerous  machinery"  are  totally  insufficient  to  charge 
them  with  any  liability  in  respect  to  the  matters  complained  of. 

The  charter  of  the  company  is  not  annexed  to  plaintifFs'  petition, 
and  we  know  nothing  of  the  duties  assigned  by  it  to  these  difFerent 
oflUcers.    The  judgment  is  affirmed. 

On  the  Mbbtts. 

This  case  comes  to  us  on  an  appeal  by  plaintiffs  from  a  judgment 
against  them  based  on  the  verdict  of  a  jury.  We  have  examined  the 
record  and  find  no  ground  upon  which  we  could  reverse  it. 
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Plaintiffs'  petition  contains  many  allegations  as  to  the  defective 
constrnction  of  the  bnilding  and  its  different  parts,  and  as  to  the 
improper  character  of  the  appliances,  and  evidence  was  introdaced 
endeavoring,  to  sustain  the  same,  but  the  conclusions  we  have 
reached  do  not  call  for  any  expression  of  opinion  in  respect  to  the 
same,  for  let  their  condition  be  what  it  might,  sach  fact  would  not 
enter  as  a  factor  in  the  case,  unless  it  should  appear  that  the  injury 
received  was  the  result  of  the  same.  Nivette  vs.  New  Orleans  & 
Lake  Shore  Railroad  Company,  42  An.  1168;  Clements  vs.  Electric 
light  Company,  44  An.  694;  Snider  vs.  Railroad  Co.,  48  An.  11. 
The  mere  fact  of  an  accident  does  not  carry  with  it  a  presumption  of 
negligence  or  fault.  The  facts  and  circumstances  connected  with 
the  accident  must  be  shown  so  as  to  enable  the  court  to  trace  results 
to  definite  causes.  This  has  not  been  done  in  this  case.  We  are 
unable  to  say  how  the  accident  occurred.  The  only  person  who 
seems  reaUy  to  have  had  any  knowledge  of  it  at  all  is  the  foreman 
Green.  Though  he  was  so  excited  and  matters  occurred  so  sud- 
denly as  to  render  his  account  not  thoroughly  reliable  in  all 
respects,  yef  it  is  clear  and  positive  on  certain  points,  and  those 
negative  the  condition  of  things  on  which  plaintiffs  base  their  action. 
Plaintiffs'  contention  is  that  the  deceased,  an  inexperienced  youth, 
was  dtrected  by  his  superior  Green,  the  foreman  of  the  establish- 
ment, to  hold  a  certain  belt,  as  he.  Green,  laced  it,  while  the  shaft 
and  other  machinery  was  still  in  motion,  revolving  at  a  highly  dan- 
gerous rate  of  speed — that  the  deceased,  ignorant  of  the  danger, 
obeyed ;  that  the  belt  being  of  gum  and  in  bad  condition,  it  caught 
on  the  shaft  and  was  twisted  around  it  while  rapidly  revolving, 
throwing  deceased,  with  great  violence,  against  the  roof,  in  conse- 
quence of  the  space  between  the  shaft  and  the  roof  being  so  short  as 
not  to  permit  the  passage  of  his  body  without  striking.  It  is  very 
evident,  from  the  allegations  of  the  petition  itself,  that  the  plaintiffs 
did  not  know  themselves  in  what  manner  and  under  what  circum- 
stances the  deceased  beeame  caught  or  entangled  in  the  belt,  for 
there  was  no  attempt  in  the  pleadings  to  set  out  the  facts  connected 
therewith,  and  they  were  left  to  be  elicited,  if  possible,  by  the  evi- 
dence. Green  positively  denies  that  he  had  either  ordered  the  de- 
ceased to  help  him  lace  the  belt  or  that  he,  in  point  of  fact,  did  so ; 
he  says  there  was  no  need  of  his  helping  him,  ^'  for  if  he  had  been 
holding  it,  witness  could  not  have  laced  it;  if  he  had  been  holding  it 
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he  would  have  borne  it  down  on  the  shaft,  and  he  (witness) ,  coald 
not  have  laced  it."  He  says  that  the  belt,  needing  to  be  laced,  he 
sent  the  deceased  for  a  piece  of  lacing,  and  on  his  handing  it  to  him 
he  ordered  him  to  remove  some  shavings  which  had  accumulated 
around  the  particular  machine  he  was  in  the  habit  of  feeding;  that 
he  himself  hung  the  belt  free  from  the  shaft  and  laced  it  tight  him- 
self; that  he  then  reached  over  and  put  it  on  the  side  of  the  pulley 
to  throw  it  on,  when  in  some  way  Henry  got  his  hand  on  it  and  the 
result  followed. 

He  says  the  thing  occurred  so  quickly  that  he  could  not  account  how 
in  the  world  he  got  his  hand  in  it;  he  must  have  grabbed  it  in  some 
way.  That  Henry  was  standing  on  the  opposite  side  where  he  feeds 
the  machine  at  which  he  works.  It  is  plain  that  the  deceased  got 
entangled  in  the  belt  and  was  carried  up  by  it  to  the  shaft  and  that 
his  body  was  repeatedly  struck  as  it  passed  between  the  shaft  and 
the  roof,  but  the  weakness  of  the  case  consists  in  no  one  knowing 
how  he  came  to  be  so  entangled.  His  duty  did  not  call  him  to  the 
belt  or  near  it.  Green's  statement  is  extremely  indefinite,  but  such 
as  it  is  it  is  the  only  direct  testimony  on  the  subject.  Discrediting 
it,  striking  it  out,  we  have  nothing  left  (Ferguson  vs.  Tarbox,  44 
Pacific,  905) .  We  have  no  reason  to  believe  that  the  building  with  its 
accessories  was  not  suitable  for  carrying  out  the  purposes  for  which 
it  was  designed.  It  could  scarcely  be  expected  that  those  who  con- 
structed it  should  have  done  so  with  reference  to  the  possibility  of  a 
human  body  being  carried  up  and  around  a  revolving  shaft  and  that 
they  should  have  left  a  larger  space  between  the  roof  and  the  shaft 
than  they  did  for  the  purpose  of  enabling  a  body  to  pass  without 
being  struck,  nor  have  we  reason  to  suppose  that  the  belt,  assuming 
it  to  have  been  precisely  in  the  condition  which  plaintiffs  claim  it  to 
have  been  in,  could  not  have  been  safely  used  for  months  in  the 
work  for  which  it  was  designed.  As  no  one  would  anticipate  that  it 
would  slip  ofF  from  the  upper  pulley  and  that  just  as  it  did  so  a 
heavy  weight  should  be  suddenly  thrown  upon  it,  no  one  would 
guard  against  that  special  contingency.  We  think  the  testimony 
shows  that  plaintiffs'  claim  that  the  machinery  should  be  stopped  in 
a  factory  while  belt  connections  between  some  of  the  smaller  shafts 
in  the  establishment  are  being  made,  is  unreasonable.  We  think 
that  the  question  as  to  what  appliances  are  best  to  be  used  to  g^uard 
against  accidents  while  belts  are  being  laced  does  not  affect  this  case, 
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as  the  belt  had  already  been  laced  and  was  being  pat  on  when  the 
accident  occurred. 

It  is  not  shown  that  any  special  scientific  skill  was  needed  in  the 
discharge  of  the  kind  of  work  with  which  Green  was  entrasted.  The 
evidence  shows  him  to  have  been  engaged  about  machinery  for  a 
number  of  years,  with  practical  knowledge  of  his  duty.  He  had 
been  in  the  employ  of  this  company  for  a  long  time  and  no  accident 
of  any  kind  prior  to  the  one  we  are  now  called  on  to  deal  with  is 
charged  to  have  occurred  during  his  administration — ^no  failure  of 
duty  by  him,  either  by  way  of  omission  or  commission,  has  either 
been  established  or  attempted  to  be  established. 

The  accident  was  a  deplorable  one,  but  we  do  not  think  that 
defendants  are  responsible  for  it. 

The  judgment  is  affirmed. 


48    958 

.48i54l^l  No.    11,960. 
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liio    68         Leon  J.  Carroll  vs.  Succession  of  D.  R.  Cabroll  and  Charlotte 

L.  Carroll,  and  the  Heirs  thereof. 

Collation  Is  baaed  upon  the  theory,  that  the  person  collating  has  withdrawn  from 
the  parent  money  or  property  which  otherwise  would  have  gone  to  swell  the 
mass  of  the  saooession ;  it  can  not  apply  to  amounts  which  had  neyer  been 
actually  received ;  so  where  it  is  shown  that  a  father  in  a  marriage  contract 
declared  that  he  then  and  there  settled  a  certain  amount  of  dowry  upon  his 
daughter,  and  it  is  shown  8ub8<rquently  that  no  such  settlement  of  dowry  had 
been  made,  the  heir  will  not  be  held  to  collate  that  which  she  had  never  re- 
ceived. Art.  2329,  C.  C,  does  not  apply  when  there  was  no  reality  in  act  of  do- 
nation. 

Donations  inUr  vivos  must  be  accepted  in  precise  terms ;  in  order  that  the  heir  be 
held  as  a  donee  and  ordered  to  collate,  it  must  be  shown  that  she  was  a  party  to 
the  alleged  act  between  her  parent  and  her  husband  and  accepted  the  dona- 
tion. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans, 
RighUyr,  J. 

B.  B.  Howard  for  Plaintiff,  Appellee. 


Ckirroll  &  Carroll  for  Mrs.  T.  W.   Castleman,  Defendant,   Appel- 
lant. 


Clegg  &  (^iniefto  for  Charles  V.  Carroll,  Defendant,  Appellee. 
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Dart  dr  Keman  for  Mrs.   Procbaska  and  others,  Defendant,  Ap- 
peUee. 


E.  M.  Hudson  for  Mrs.   Airey  and  Mrs.   Janin,  Defendants,  Ap- 
pellees. 


Argaed  and  submitted  Marcb  24,  1896. 
Opinion  handed  down  May  4,  1895. 
Rehearing  refused  June  1,  1896. 


Mrs.  Charlotte  L.  Bendy,  wife  of  Daniel  R.  Oarroll,  died  in  April, 
1892,  leaving  an  estate  in  community  with  her  husband.  The  latter 
was  appointed  administrator  of  her  succession.  He  himself  died  in 
February,  1894.  The  heirs  of  the  husband  and  wife  are  the  same 
persons. 

Mrs.  Janin,  one  of  the  heirs,  answered,  setting  up  that  there  were 
collations  due  by  difFerent  heirs,  claiming  as  follows : 

Of  Mrs.  Airey,  three  thousand  three  hundred  dollars;  of  Mrs. 
Thomas,  three  thousand  three  hundred  dollars;  of  Mrs.  Janin, 
three  thousand  three  hundred  dollars;  of  Mrs.  Procbaska,  seven 
thousand  nine  hundred  and  eighty -two  dollars  and  twenty- one 
cents;  of  Mrs.  Nichols,  nine  thousand  one  hundred  and  twenty- four 
dollars  and  thirty -six  cents;  of  Charles  V.  Carroll,  three  thousand 
three  hundred  dollars;  of  Leon  J.  Carroll,  three  thousand  three 
hundred  dollars;  of  Miss  Emma  McLeam,  one  thousand  one  hundred 
and  forty  dollars;  of  Miss  Blanche  McLeam,  one  thousand  one 
hundred  and  forty -five  dollars;  of  John  G.  McLearn,  one  thousand 
one  hundred  and  thirty -five  dollars  and  forty- four  cents;  of  Thomas 
L.  Oarroll,  three  thousand  three  hundred  dollars;  of  Mrs.  Ann  Castle - 
man,  two  hundred  and  fifty  dollars  and  twenty -five  thousand  dollars. 

Mrs.  Nichols,  Mrs.  Procbaska^  Mrs.  Thomas,  Charles  V.  Carroll 
and  the  McLeam  heirs  all  made  the  same  answer  substantially, 
claiming  that  the  various  heirs  should  be  made  to  collate  for  the 
amonnts  for  which  they  were  respectively  chargeable,  and  each 
specially  charging  that  Mrs.  Castleman  was  chargeable  as  claimed 
by  Mrs.  Janin. 

Mrs.  Castleman  denied  that  she  was  indebted  to  the  successions  or 
Uable  to  collate  therein  to  an  amount  greater  than  two  hundred  and 
fifty  dollars.     She  averred  that  Mrs.  Virginia  Carroll,  widow  of 
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Thomas  L.  Airey,  was  indebted  to  the  succession  in  the  sum  of 
twenty  thousand  dollars,  the  same  having  been  advanced  and  donated 
to  her  by  her  father  as  set  forth  in  the  marriage  contract  between 
her  and  her  husband,  by  notarial  act  of  November  8,  1860 ;  that  she 
further  owes  two  hundred  and  fifty  dollars  advanced  to  her  by  the 
deceased,  and  the  further  sum  of  three  thousand  and  fifty  dollars 
advanced  to  her  by  the  executors;  that  she  should  be  made  to  col- 
late the  sum  of  twenty -three  thousand  three  hundred  dollars  in  the 
partition. 

She  'averred  as  to  the  best  of  her  knowledge  and  belief  that 
Charles  V.  Carroll  was  indebted  in  the  sum  of  seventy- eight  thou- 
sand eight  hundred  dollars  for  gifts,  donations  and  advances  made  to 
him  by  D.  R.  Carroll  and  his  executors,  in  different  amounts  and 
dates  set  out  in  the  answer  which  he  should  be  made  to  collate. 

She  also  averred  that  the  following  named  heirs  were  liable  to  col- 
lation :  Thomas  L.  Carroll  for  fourteen  thousand  two  hundred  and 
eighty-four  dollars  and  ninety  cents;  Mrs.  Thomas  for  three  thou- 
sand three  hundred  dollars ;  Mrs.  Janin  for  three  thousand  three  hun- 
dred dollars;  Mrs.  Prochaska  seven  thousand  nine  hundred  and 
eighty-two  dollars;  Mrs.  Nichols  nine  thousand  one  hundred  and 
twenty -four  dollars  and  thirty -six  cents;  Miss  Emma  McLearn  one 
thousand  one  hundred  and  forty -five  dollars;  Miss  Blanche  McLearn 
one  thousand  one  hundred  and  forty -five  dollars;  John  G.  McLearn, 
Jr.,  one  thousand  one  hundred  and  thirty -five  dollars  and  forty -four 
cents. 

The  claim  advanced  against  Mrs.  Castleman  for  twenty- five  thou- 
sand dollars  is  charged  as  being  '<  the  value  of  a  certain  plantation 
known  as  the  Coosa  plantation,  in  the  parish  of  Concordia,"  believed 
and  averred  to  be  a  disguised  donation  made  to  her  by  her  father,  D. 
R.  Carroll,  during  the  lifetime  of  her  mother  under  form  of  a  sale  to 
her  husband,  Thomas  W.  Castleman,  and  estimated  to  be  worth  that 
amount,  twenty -five  thousand  dollars. 

The  District  Court  rendered  a  judgment  <<  that  the  following  named 
heirs  herein  collate  by  taking  less  for  the  several  amounts  received 
by  them  from  their  father  or  through  the  executors  of  the  estates  of 
their  father  and  mother,  to- wit:  Leon  J.  Carroll,  for  the  sum  of 
three  thousand  three  hundred  dollars ;  Charles  V.  Carroll,  for  the 
sum  of  three  thousand  three  hundred  dollars;  Mrs.  Mary  R. 
Prochaska,  for  the  sum  of  seven  thousand  nine  hundred  and  eighty- 
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two  dollars  and  twenty-one  cents;  John  G.  McLeam,  for  the  sum  of 
♦one  thousand  four  hundred  and  thirty-five  dollars  and  forty-four 
cents;  Mrs.  Clara  Jantn,  for  the  sum  of  three  thousand  three  hundred 
dollars;  Mrs.  Anna  Oastleman,  for  the  sum  of  two  hundred  and  fifty 
dollars;  Miss  Blanche  McLeam,  for  the  sum  of  one  thousand  one 
hundred  and  thirty- five  dollars;  Miss  Emma  McLearn,  for  the  sum 
of  one  thousand  one  hundred  and  forty- five  dollars;  Mrs.  Virginia 
Aurey,  for  the  sum  of  three  thousand  three  hundred  dollars ;  Thomas 
L.  Carroll,  for  the  sum  of  fourteen  thousand  two  hundred  and  eight- 
four  dollars  and  ninety  cents ;  Mrs.  Stella  Nichols,  for  the  sum  of 
nine  thousand  one  hundred  and  twenty -four  dollars  and  thirty- six 
cents;  Mrs.  Louise  Thomas,  for  the  sum  of  three  thousand  three  hun- 
dred dollars." 

It  is  further  ordered,  adjudged  and  decreed  ^Hhat  the  demands  of 
Mis.  Anna  Oastleman  against  Mrs.  Virginia  L.  Airey,  against  Charles 
V.  Carroll  and  against  her  co-heirs  herein,  as  set  out  in  her  plea  and 
answer,  filed  on  the  18th  of  November,  1894,  save  and  except  as  in 
this  decree  above  recognized  and  fixed,  are  disallowed  and  re- 
jected. 

**That  the  demands  of  the  several  heirs  as  against  Mrs.  Anna 
Oastleman  for  the  value  of  property  received  by  her  during  the  life- 
time of  her  father,  D.  R.  Carroll,  in  addition  to  the  amount  of  two 
hundred  and  fifty  dollars  hereinbefore  fixed,  be  recognized  as  due; 
and  that  the  said  Mrs.  Anna  Oastleman  do  collate  by  taking  less  in 
the  sum  of  twelve  thousand  five  hundred  and  forty- five  dollars  and 
sixty -three  cents;  together  with  the  costs  of  this  court,  caused  by 
this  demand. 

'^  That  the  notary  public  heretofore  named  for  that  purpose  do 
proceed  with  the  final  partition  of  the  proceeds  of  the  sales  herein- 
before made  by  order  of  this  court,  and  of  the  other  effects  of  the 
estates  of  D.  R.  Carroll  and  wife  among  the  heirs  thereof,  in  accord- 
ance with  the  law,  and  this  decree  recognizing  the  rights  and  inter- 
ests of  the  several  heirs  subject  to  the  collations  herein  decreed  to 
be  as  follows:  Mrs.  Louise  Thomas,  wife  of  S.  O.  Thomas;  Mrs. 
Anna  Oastleman,  wife  of  T.  W.  Oastleman ;  Mrs.  Stella  Nichols,  wife 
of  Nichols;  Mrs.  Clara  Janin,  widow  of  A.  T.  Janin;  Mrs.  Virginia 
Airey,  widow  of  T.  L.  Airey;  Mrs.  Mary  R.  Prochaska,  Leon  J. 
Carroll,  Thomas  L.  Carroll  and  Charles  V.  Carroll,  each  for  one- 
tenth,  and  Misses  Emma  and  Blanche  McLearn  and  John  G.  Mc- 


J 


960  SUPREME  COURT  OF  LOUISIANA. 

Cftrroll  YB.  Suooession  of  Carroll  and  the  heirs. 

Learn,  grandchildren,  each  for  one-third  of  one-tenth  part  of  said 
estates." 

Mrs.  Anna  Castleman  appealed  from  this  jndsment.  The  appel- 
lees answered  the  appeal,  praying  that  the  judgment  be  affirmed,  ex- 
cept as  to  an  amendment  asked  to  be  made  in  their  favor,  increas- 
ing by  one  thousand  dollars,  with  interest  from  the  date  of  the  open- 
ing of  the  succession  of  D.  R.  Carroll,  the  amount  which  Mrs.  Cas- 
tleman is  held  bound  to  collate. 


The  opinion  of  the  court  was  delivered  by 

NiGHOLLS,  C.  J.  Mrs.  Anna  Castleman  claims  that  her  sister,  Mrs. 
Thomas  L.  Airey,  should  be  held  to  collate  twenty  thousand  dollars. 

On  the  8d  of  November,  1860,  a  marriage  contract  was  entered 
into  between  Miss  Virginia  Carroll,  daughter  of  D.  R.  Carroll,  and 
Thomas  L.  Airey.  The  father  intervened  in  the  act,  declaring  that 
he  therehy  settled  upon  the  intended  wife,  as  dowry,  the  sum  of 
twenty  thousand  dollars.  Thomas  L.  Airey  in  the  act  acknowledged 
to  have  received  said  amount  from  D.  R.  Carroll  in  ready  money 
then  and  there  paid,  and  consented  to  remain  charged  with  the  same. 

On  the  4th  of  October,  1892,  Airey  and  wife  and  D.  R.  Carroll 
appeared  before  Samuel  Flower,  notary  public,  and  two  witnesses, 
and  an  act  was  passed  in  whicli,  after  reciting  the  marriage  contract 
above  mentioned  and  the  acknowledgment  therein  of  Thomas  L« 
Airey  that  he  had  received  the  twenty  thousand  dollars  settled  as 
dowry,  the  parties  severally  declared  '*  that  by  mutual  consent  and 
agreement  by  and  between  all  the  said  parties  the  said  sum  of 
twenty  thousand  dollars  had  been  returned  and  paid  back  by  the 
said  Thomas  L.  Airey  to  the  said  D.  R.  Carroll,  who  acknowledged 
the  receipt  thereof;  that  accordingly  the  donation  made  by  the  said 
D.  R.  Carroll  to  said  Virginia  Carroll  of  the  said  sum  of  twenty 
thousand  dollars  dowry  is  hereby  forever  revoked  and  dissolved,  and 
the  settlement  of  dowry  made  in  the  said  marriage  contract  is  hereby 
declared  to  be  null  and  void,  and  the  said  donation  and  settlement 
of  dowry  are  hereby  settled." 

In  answer  to  interrogatories  on  facts  and  articles  propounded  to 
her,  Mrs.  Thomas  L.  Airey  declared  *'the  money  in  question,  twenty 
thousand  dollars,  was  retomed  long  before  (before  the  date  of  the 
act  passed  before  Samuel  Flower)  to  my  father  by  Mr.  Thomas  L. 
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Airey — ^in  fact  it  was  returned  to  my  father  by  Mr.  Airey  on  Novem- 
ber 3,  1860,  immediately  after  the  signing  of  the  marriage  contract 
before  Oharles  Springer,  notary  public.  My  father  had  handed  over 
the  twenty  thoaBand  dollars  in  currency  notes,  and  after  the  signing 
of  the  marriage  contract  Mr.  Airey  returned  the  identical  money  to 
my  father  *  *  *  This  was  done  in  my  presence  before  leaving 
the  place  the  signing  took  place." 

The  opponent,  Mrs.  Oastleman,  invokes  Art.  2829  of  the  Civil 
Code  against  the  defence  set  up  on  behalf  of  Mrs.  Airey.  She  also 
calls  to  our  attention  the  fact  that  at  the  date  of  the  act  before 
Flower,  the  wife  of  D.  R.  Carroll  was  no  longer  living,  and  contends 
that  D.  R.  Carroll  was  powerless  to  revoke  the  settlement  of  dowry 
so  far  as  the  succession  of  Mrs.  D.  R.  Carroll  was  concerned.  Art. 
2829  of  the  Civil  Code  is  as  follows: 

*'  Every  matrimonial  agreement  can  be  altered  by  the  husband 
and  wife  jointly  before  the  celebration  of  marriage,  but  it  can  not  be 
altered  after  the  celebration." 

We  do  not  think  that  the  provisions  of  that  article  have  acy  appli- 
cation to  the  matter  now  before  the  court.  It  is  true  that  in  the  act 
before  Flower  the  parties  declare  that  the  donation  made  by  the 
father  in  the  marriage  contract  was  thereby  '^revoked;"  but  the 
question  is  one  of  the  reality  of  the  original  donation  rather  than  one 
as  to  its  revocation,  and  whether  or  not  twenty  thousand  dollars  passed 
or  was  intended  seriously  to  pass  from  Daniel  R.  Carroll  to  Thomas 
L.  Airey  for  or  on  account  of  his  wife.  Laurent,  in  his  work  Dn  Con- 
tiat  de  Mariage  (Laurent  Code  Civil,  Vol.  21),  after  dis- 
ciusiiig  at  some  length  the  irrevocability  of  marriage  con- 
tract, says  on  p.  110,  Sec.  86:  *' Le  contrat  de  mariage  contient 
Ptffois  des  6nonciations  f ausses ;  il  constate  un  apport  qui  n'a  pas 
6t6  fait,  il  donne  quittance  d'une  dot  qui  n'a  pas  6t6  pay6e.  Faut-il 
appliquer,  dans  ces  cas,  le  principle  de  Pimmutabilit6  des  conven- 
tions matrlmoniales  et  maintenir  les  declarations  qui  s'y  trouvent 
JQsqu'a  ce  que  les  parties  int6ress6es  les  alent  d6truites  par  P inscrip- 
tion en  faux  ?  A  nOtre  avis,  I'article  1395  est  hors  de  cause,  et  on  a 
tortde  Pinvoqner;  on  ne  d^roge  pas  a  une  convention  par  la  con- 
vention m6me.  La  veritable  question  porte  sur  une  difficult^  de 
prenve.  L'acte  fait-il  foi  jusqu'a  Pinscription  de  faux  de  Papport 
et  dn  payement  de  la  dot  ?  La  negative  est  certaine ;  elle  r^sulte 
des  principes  qui  r^gissent  la  force  probante  des  actes  anthentiques. 
61 
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L'acte  fait  foi,  jasqn'a  inscription  de  faox,  dn  fait  material  de  la 
declaration,  il  ne  proave  qne  jusqa'a  preave  contrairela  v6rlt6  de  la 
declaration.  On  pent  done  Bontenir  sana  devoir  s'lnscrire  en  fans, 
qne  I'apport  constate  an  contrat  de  marrage  n'a  pas  ete  fait,  que  le 
payement  de  la  det  a  ete  fictif . 

In  Dalloz  &  Verge  '*  Code  Oivil  Annote,"  we  find  the  following 
authorities  on  that  subject:  Dalloz  &  Verge,  under  Article  1896,  G. 
N.  No.  96:  <<  De  ce  que  le  contrat  de  mariage  est  irrevocable,  il  ne 
suit  nuUement  qn'on  doive  reputer  Bincdres  et  vraies  toutes  lea 
enonciations  qu'il  contient.  II  pent  etre  argue  de  simnlation  par  lea 
tiers,  et  la  preuve  contraire  recevable  soit  par  temoins,  %oit  par  nn 
ensemble  de  presomptions  graves,  precises  et  concordantes  (Juris- 
prudence Oenerale  Oontr.  de  Mariage  381) . 

No.  98.  *  *  *  ''Est  contestable  par  les  autres  enf ants  la  men- 
tion portee  dans  le  contrat  de  mariage  de  I'un  d'euz,  et  qui  designe 
le  beau-pere  de  la  future  cpmme  ayant  re$u  la  dot  constituee  k 
celleci,  quand  reeliement  il  n'a  rien  re^u  et  qu'il  n'a  ete  constitne 
aucune  dot,  et  la  preuve  pent  resulter,  entre  autres  presumptions, 
d'une  contre-lettre  non  revetue  des  formalites  ezigees  par  lea 
Articles  1395  et  1896  Oode  Oivil." 

Req.  5,  Janv.,  1831.  Jurisprudence  Oenerale.  Oontrat  de  Mariage, 
382. 

No.  99.  **Une  cour  a  pu,  sans  porter  atteinte  k  Pimmutabilite  dea 
conventions  matrimoniales,  dispenser  du  rapport  k  nne  succession 
une  dot  constituee  par  contrat  de  mariage  si  le  payement  de  cette  a 

ete  Bimuie." 

Req.  18  Juin,  1831.  Jurisprudence  Oenerale.  Oontrat  de  Mariage, 
383. 

No.  100.  '<Si  les  enonciations  contenues  an  contrat  de  mariage 
sont  contestables  par  simulation,  la  preuve  de  la  simulation  ne 
resulte  pas  necessairement  de  la  contre-lettre  posterieure  du  mariage 
qui  reconnal trait  la  faussete  des  enonciations."  Jurisprudence 
oenerale.  Oontrat  de  Mariage,  No.  384.  Dalloz  &  Verge  under  Art. 
1122,  O.  N. 

No.  27.  *  *  '*La  declaration  dn  defunt  qu'il  n'a  pas  verse  et  qu'il 
etait  dans  I'impossibilite  de  payer  la  somme  par  lui  donnee  k  terme 
d.  I'un  de  ses  enfants  dans  son  contrat  de  manage  est  opposable  aux 
autres  enfants,  qui  ne  peuvent,  d^s  lors,  exiger  le  rapport  de  la 
somme  donnee  lorsqu'ils  n'articulent  centre  cette  declaration  ancuna 
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faitB  particnliers  de  fraade."  Req.  20  Janvier,  1864,  D.  P.  65  12*^:2. 
Dallos  &  Verg6  under  Art.  1488,  0.  N.,  No.  56. 

**En  presence  de  la  declaration  du  d6funt  qn'il  n'a  pas  pfiy6  la 
Bomme  par  lai  donn^e  k  terme  a  Pan  de  ses  enfants  par  oontrat  de 
mariage,  il  n'y  a  pas  lien  de  demander  le  rapport  de  cette  somme." 

In  the  case  at  bar  there  is  neither  question  of  fraud  involved 
nor  of  interference  with  the  rights  of  forced  heirs.  The  heirs 
other  than  the  opponent  recognizes  that  the  money  was  really 
retnmed  to  D.  R.  Oarroll,  as  stated  by  Mrs.  Airey  in  her  testimony, 
and  the  return  of  the  money  was  evidently  before  the  celebration  of 
the  marriage  of  Airey  to  Miss  Carroll.  We  are  of  the  opinion  that 
the  District  Court  correctly  held  Mrs.  Airey  not  liable  for  the  colla- 
tion of  this  amount.  Collation  is  based  upon  the  theory  that  the 
perBon  collating  had  withdrawn  from  the  parent  money  or  property 
which  otherwise  would  have  gone  to  swell  the  mass  of  the  succes- 
rion.  It  would  be  gross  injustice  to  hold  Mrs.  Airey  liable  for  an 
amount  which  neither  she  nor  her  husband  had  actually  received. 
Mrs.  Gastleman  moved  to  strike  out  a  portion  of  the  answers  of  Mrs. 
Airey  to  interrogatories  on  facts  and  articles,  on  the  groand  that 
tbey  were  not  responsive  to  the  questions  asked ;  that  she  was  seek- 
ing to  prove  by  parol  matters  and  things  which  could  only  be  shown 
by  written  evidence  over  the  signatures  of  D.  R.  Carroll  and  wife ; 
that  the  statements  were  in  conflict  with  the  statements  and  acts  of 
Mn.  Airey  and  her  husband  in  certain  acts  of  sale,  and  that  Mrs. 
Airey  was  estopped  thereby  from  claiming  or  asserting  that  the 
twenty  thousand  dollars  dowry  had  ever  been  returned.  We  think 
the  action  of  the  court  in  overruling  the  objection  was  correct.  Mrs. 
Oastleman  herself  resorted  to  interrogatories  on  facts  and  articles, 
and  she  could  not  object  to  answers  she  had  herself  solicited.  When 
Mn.  Airey  did  answer,  she  had  the  right,  under  Art.  353  C.  P.,  in 
doing  so,  to  state  any  fact  tending  to  her  defence,  provided  they 
were  closely  linked  to  the  fact  on  which  she  was  being  qnestioned. 
We  think  her  answers  were  so  closely  linked  and  they  were  admissi- 
ble. Mrs.  Castleman  overlooked  the  fact  that  all  the  parties  them- 
selves to  the  original  act,  did,  subsequently,  by  notarial  act,  recite 
the  fact  of  the  return  of  the  money  referred  to  as  having  been  re- 
ceived as  dowry,  and  that  one  of  those  parties  was  her  father, 
through  whom  she  was  claiming  as  au  ordinary  heir.  Mrs.  Airey 
had  a  perfect  right,  in  her  answers,  to  fix  the  time  of  the  return  of 
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the  money.  There  was  nothing  done  by  Mrs.  Airey  in  the  acts  re- 
ferred to  which  estopped  her  from  setting  ap  the  return  of  the 
twenty  thousand  dollars  by  her  husband  to  her  father. 

Mrs.  Castleman  claimed  in  the  District  Oourt  that  Charles  V.  Gar- 
roll  should  be  held  to  a  collation  of  seventy -eight  thousand  eight 
hundred  dollars.  •  In  this  court  'Mt  is  submitted  that  he  should  be 
condemned  to  pay  twenty -two  thousand  four  hundred  and  fifty- nine 
dollars." 

In  the  brief  filed  in  her  behalf ,  it  is  said:  '^  We  have  no  evidence 
but  the  answers  of  Charles  V.  Carroll  to  interrogatories  on  facts  and 
articles.  Now  what  does  he  admit  he  has  received?  All  of  hia 
answers  must  be  read  together  to  get  a  clear  idea  of  the  situation 
and  of  his  manner  of  replying.  They  are  not  full,  frank,  or  explicit^ 
and  the  interrogations,  to  a  large  extent,  should  be  taken  for  con- 
fessed." 

We  have  compared  the  answers  and  questions,  and  while  some 
portions  of  the  latter  have  not  been  covered,  we  think  that  they 
have  been  substantially  responded  to  in  respect  to  all  material 
points.  Had  more  definite  answers  been  desired,  proceedings  ta 
that  effect  could  have  been  taken.  We  discover  no  purpose  to  evade 
the  questions.  Our  attention  having  been  directed  specially  to  a 
statement  made  at  one  time  by  Mr.  Charles  V.  Carroll,  that  the  agree- 
ments between  himself  and  his  father  in  regard  to  the  profits  of  the 
Escobal  factory  had  been  made  in  January,  1887,  and  to  a  subse- 
quent admission  by  him,  to  the  effect  that  the  written  acknowledg- 
ment of  his  father  touching  that  matter,  which  he  produced  in  court, 
and  which  was  dated  January,  1887,  had  been,  in  reality,  made  out 
and  signed  in  1892,  we  do  not  attach  the  same  importance  to  this 
difference  of  statement  that  counsel  does.  We  think  the  paper  made 
in  1892  was  intended  as  an  acknowledgment  or  recognition  of  an 
antecedent  agreement  made  in  1887.  We  do  not  think  that  the 
answers  to  the  questions  have  been  successfully  attacked.  This  con  - 
viction  carries  with  it  an  affirmance  of  the  judgment  of  the  District 
Court  as  to  this  particular  collation. 

The  claim  of  the  different  heirs  that  Mrs.  Castleman  should  be 
charged  with  a  collation  of  twenty-five  thousand  dollars  as  the  value 
of  the  Coosa  plantation,  alleged  to  have  been  a  disguised  donation 
to  her  from  her  father  in  the  form  of  an  onerous  contract  of  sale  te 
her  husband,  T.  W.  Castleman  has  caused  to  be  brought  before  u?  an 
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Immense  record,  a  large  part  of  which  reqaires  no  special  alinflion 
to  under  the  conclusions  which  we  have  reached. 

On  December  31,  1879,  Daniel  R.  Oarroll  sold  to  his  son-in-law  T. 
W.  Gastleman,  the  Coosa  plantation  in  the  parish  of  Concordia,  for 
«i|Cbt  thousand  five  hundred  dollars;  two  thousand  dollars  being 
cash  and  the  balance  represented  by  two  promissory  notes  of  three 
thousand  dollars  each,  secured  by  special  mortgage  on  the  property. 

On  the  19th  of  December,  1882,  T.  W.  Caatleman  executed  a 
special  mortgage  on  this  property  in  favor  of  D.  R.  Carroll,  to  se- 
cure the  payment  of  two  promissory  notes,  each  for  five  thousand 
dollars. 

On  January  5,  1886,  T.  W.  Castleman  sold  the  plantation  to  Stan- 
ley O.  Thomas  (the  husband  of  a  sister  of  Castleman's  wife)  for 
eight  thousand  dollars  cash. 

On  the  8rd  of  March,  1892,  S.  O.  Thomas  sold  the  property  to  W. 
H.  Hadnall  and  Mrs.  E.  Castleman  (the  wife  of  a  brother  of  T.  W. 
Castleman)  for  nine  thousand  five  hundred  dollars;  Ave  thouBand 
dollars  cash  and  the  balance  of  four  thousand  five  hundred  dollars 
represented  by  two  promissory  notes,  secured  by  special  mortgage. 
T.  W.  Castleman  appeared  as  the  agent  of  Thomas  in  making  this 
sale. 

On  January  7,  1886,  D.  R.  Carroll  executed  a  receipt  for  the  sum 
of  eight  thousand  eight  hundred  and  eighty- eight  dollars  as  '^  being 
amount  due  him  in  full  on  two  promissory  notes  f oi^  the  sum  of  ihre  -i 
thousand  dollars,  each  dated  December  81,  1879,  due  and  payable 
one  and  two  years  after  date,  with  eight  per  cent,  interest  from  date 
until  paid ;  said  two  notes  are  secured  by  mortgage  on  the  Coosa 
plantation,  and  were  given  to  secure  balance  of  parchase  price  by 
act  passed  before  N.  B.  Trist,  notary  public,  on  the  31st  day  of  De- 
cember, 1879.  This  receipt  is  given  on  account  of  my  not  being  able 
to  find  said  notes  at  this  time  to  deliver  to  him. 

On  the  29th  of  February,  1888,  D.  R.  Carroll  and  T.  W.  Castleman 
made  affidavit  before  Trist,  Notary,  to  the  following  effect : 

'^  We,  the  undersigned,  Thomas  W.  Castleman  and  Daniel  R.  Car- 
roll, do  on  oath,  declare  that  the  two  notes  made  by  said  Castleman 
to  his  own  order  and  by  him  endorsed,  dated  April  6th,  1882,  each 
for  the  sum  of  five  thousand  dollars,  payable  respectively  at  the 
Canal  Bank,  on  the  15th  of  December,  1882,  and  Ist  of  January,  1883, 
And  secured  by  mortgage  on  the  hereinafter  described  property  in 
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favor  of  said  Carroll,  have  been  paid  and  satisfied,  bat  that  the  same 
have  been  mislaid  and  can  not  on  that  account  be  produced,  and 
the  said  Oarroll,  as  the  last  holder  and  owner  thereof,  and  as  the 
party  in  whose  hands  the  said  notes  were  paid  does  hereby  anthorize 
and  empower  the  recorder  of  the  parish  of  Concordia  and  Tensas  to 
erase  and  cancel  from  the  records  of  their  offices  the  mortgage 
which  to  secure  the  payment  of  said  notes  the  said  Castleman  granted 
in  favor  of  said  Carroll  by  act  before  N.  B.  Trist,  notary  public,  in 
New  Orleans,  dated  December  19,  1882,  on  the  following  described 
property:  (Here  follows  a  description  of  the  property  mortgaged » 
being  the  Coosa  plantation  aforementioned,  several  lots  in  the  town 
of  St.  Joseph  and  Tensas  parish,  and  all  the  right,  title  and  interest 
of  T.  W.  Castleman  in  the  succession  of  T.  L.  Castleman.) 

On  the  12th  January,  1889,  D.  R.  Carroll  obtained  a  judgment  in 
the  District  Court  for  the  parish  of  Tensas,  against  Thomas  W. 
Castleman  for  the  sum  of  fifteen  thousand  dollars.  On  the  9th  of 
January,  1894,  D.  R.  Carroll  transferred,  for  five  hundred  dollars, 
his  interest  in  said  judgment  (D.  R.  CarrolPs  wife  having  in  the 
meantime  died)  to  Anna  Castleman,  wife  of  T.  W.  Castleman. 

On  October  9th,  1889,  Mrs.  Anna  Castleman,  on  an  allegation  that 
her  husband's  affairs  were  in  a  disordered  condition,  resulting  from 
the  disasters  which  had  lately  befallen  the  country,  and  that  since 
his  marriage  she  had  received  in  cash  from  her  father  the  sum  of 
one  thousand  dollars,  the  same  being  a  manual  gift  which  her  said 
husband  had  used  in  his  planting  business,  obtained  a  judgment  of 
separation  of  property  from  her  husband,  and  a  dissolution  of  the 
community,  and  a  monied  judgment  against  him  for  nine  hundred 
and  thirty  dollars.  From  the  evidence  it  appears  that  Stanley  O. 
Thomas  acted  as  the  commission  merchant  of  Thomas  W.  Castleman 
for  the  Coose  plantation,  from  the  time  of  his  purchase  of  the  same 
up  to  the  sale  of  the  plantation  on  March  8,  1892,  by  Thomas  himself 
to  Hudnall  and  Mrs.  E.  Castleman — thn  property  though  standing  in 
the  name  of  S.  O.  Thomas  being  really  that  of  Castleman,  as  will  be 
afterwards  mentioned.  That  Thomas  W.  Castleman,  in  addition  to 
owning  the  Coosa  plantation,  was  the  lessee  of  a  plantation  in  the 
parish  of  Madison,  known  as  the  '^  Mound  plantation,"  and  that  D. 
R.  Carroll  was  the  commission  merchant  of  Castleman  in  respect  to 
the  Mound  plantation  business ;  that  the  ten  thousand  dollars  mort- 
gage which  has  been  referred  to  was  given  to  secure  D.  R.  Carroll 
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agidnst  Oastleman's  indebtednesa  to  him  as  arising  from  that  busi- 
ness, and  that  the  fifteen  thousand  dollars  judgment  against  Castle - 
man  was  a  judgment  based  on  indebtedness  to  Carroll  by  Castleman 
on  account  of  the  same  business. 

It  appears  that  Castleman  in  the  course  of  his  business  became 
indebted  to  his  factor  S.  O.  Thomas,  and  that  the  transfer  to  the 
latter,  though  apparently  a  sale  was  in  reality  a  security  to  Thomas 
for  his  claim.  The  property  was  ostensibly  bought  by  Thomas  for  eight 
thousand  dollars  cash.  He  says  he  gave  his  check  for  that  amount  pay- 
able to  the  order  of  Castleman;  that  Castleman  passed  this  check  by 
endorsement  over  to  D.  R.  Carroll ;  that  Carroll  gave  him  (Thomas) 
his  own  check  for  the  same  amount.  Prior  to  that  time,  Castleman 
had  obtained  from  D.  R.  Carroll  possession  of  the  two  mortgage 
notes  which  represented  the  credit  portion  of  the  purchase  of  the 
Coosa  plantation  from  Carroll  to  himself,  and  had  handed  them  to 
Thomas  as  collateral,  to  secure  his  indebtedness  to  him.  Thomas 
held  the  notes  at  the  time  of  the  transfer  to  him  of  the  plantation, 
hot  they  were  at  thst  time  misplaced.  They  were  finally  delivered 
to  Castleman.  Thomas  wrote  out  a  counter- letter  when  the  prop- 
erty was  placed  in  his  name,  in  which  he  recognized  that  he  held  it 
only  by  way  of  security.  When  Thomas  sold  the  property  in  1892 
to  W.  H.  Hudnall  and  Mrs.  E.  Castleman,  he  received  out  of  the 
price  four  thousand  dollars  cash,  which  he  credited  to  Castleman' s 
indebtedness,  and  he  turned  over  the  two  mortgage  notes  to  Castle- 
man himself,  one  thousand  dollars  of  the  price  went  to  Castleman' s 
brother  on  account  of  some  relations  between  the  two.  Thomas 
subsequently  purchased  these  two  notes  from  Castleman  for  himself 
and  some  third  person  not  named.  According  to  his  testimony  he 
did  BO,  because  Castleman  told  him  he  wanted  to  buy  a  piece  of 
property,  'Hhe  home  (said  the  witness)  in  which  he  now  lives." 

Thomas  says  that  when  the  property  was  transferred  to  him,  he 
held  the  original  two  notes  representing  the  purchase  price  of  Coosa 
and  showed  them  to  D.  R.  Carroll,  who  told  him  that  Castleman  had 
paid  no  portion  of  the  purchase  price  of  that  plantation.  A  large 
put  of  the  record  brought  up  consists  of  letters  which  passed  be- 
tween Castleman  and  D.  R.  Carroll,  both  before  and  after  the  sale  of 
the  Ooosa  plantation  to  Castleman,  which  conclusively  establish,  in 
the  opinion  of  the  heirs  advancing  the  claim  against  Mrs.  Castleman 
when  taken  in  connection  with  the  other  testimony  in  the  case,  the 
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fact  that  the  act  of  sale  of  the  Ooosa  plantation  to  Oaatleman  was  a 
diSRiiised  donation  from  D.  R.  Carroll  to  Mrs.  Oastleman,  through 
her  husband.  There  was  nnqaestionably  a  desire  on  the  part  of  the 
father,  prior  to  the  sale  to  the  husband,  to  make  a  donation  of  the 
property  to  the  daughter,  and  an  undoubted  willingness  on  the  part 
of  the  son-in-law  to  receive  it,  though  not  in  the  form  which  Carroll 
had  proposed  this  should  be  done.  Oastleman,  himself,  suggested 
to  Carroll  that  a  sale  should  be  made  to  himself,  and  the  notes 
should  be  sent  or  given  to  the  wife;  that  he  would  then  acknowl- 
ledge  himself  indebted  to  his  wife  for  the  amount  of  the  notes,  or  a 
larger  amount  if  it  were  though  advisable ;  Castleman's  object  evident- 
ly being  to  own  tbe  property  and  to  hold  it  protected  against  claims 
against  himself,  which  might  thereafter  arise  by  recording  a  mortgage 
claim  against  himself  in  favor  of  his  wife.  Oastleman  testifies  that  the 
matter  was  abandoned  in  consequence  of  advice  received  from  his 
friend,  Judge  Spencer,  and  that  thereupon  an  actual  sale  of  the 
property  was  made  to  him,  though,  as  he  says,  for  an  amount  con- 
siderably less  than  the  value  of  the  property,  Carroll  saying  he  had 
done  as  much  for  his  other  sons-in-law.  He  says  he  promised  Car- 
roll that  he  would  not  sell  the  place  without  his  consent;  also,  that 
he  would  give  his  wife  the  benefit  of  any  excess  in  value  in  the  place 
should  he  sell  it.  There  are  in  a  number  of  letters  written  by  Oastle- 
man to  Carroll  after  the  sale,  expressions  which  give  rise  to  a  strong 
belief  that  there  was  some  kind  of  an  understanding  between  these 
two  parties  that  the  sale  to  Oastleman  should  be  made  to  enure  olti- 
mately  to  the  benefit  of  the  wife.  Oastleman  speaks  of  the  property 
frequently  as  a  gift,  and  refers  to  his  wife  in  that  connection,  and 
Carroll  obviously  was  of  the  opinion  that  he  was  benefiting  his 
daughter.  Oastleman  says  that  these  references  by  him  to  the  sale 
as  a  gift,  was  by  reason  of  the  fact  that  Carroll  had  sold  him  the 
plantation  below  the  actual  value  on  which  he  placed  an  exaggerated 
estimate,  and  that  his  relations  were  such  with  his  wife's  father  that 
he  had  to  humor  him  and  deal  with  him  in  a  way  which  he  admits 
was  not  up  to  an  exact  standard  of  right.  He  says  he  was  a  very 
obstinate  and  peculiar  man,  and  he  had  to  act  accordingly.  Counsel 
of  opposing  heirs  charge  Oastleman  with  duplicity  and  double  deal- 
ing in  this  matter;  they  say  he  for  years  lulled  D.  R.  Carroll  into  the 
belief  that  he  was  in  good  faith  holding  the  property  for  his  wife, 
protected  by  a  recorded  claim,  while  in  point  of  fact  he  was  attempt- 
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iDg  to  hold  it  exclosively  for  his  own  benefit,  bat  at  the  same 
time  they  take  the  position  that  the  act  of  sale  was  a  disguised 
donation  from  the  father  to  the  daughter.  Oastleman  testifies  that 
the  receipts  given  by  Oarroll  were  true ;  that  he  actually  paid  the 
four  notes  referred  to  therein,  and  he  is  corroborated  to  some  extent 
by  bis  brother  as  to  certain  payments  made  by  him  upon  the  purchase 
price  of  Coosa.  He  says  that  he  was  under  the  impression  that  not- 
withstanding the  payment  of  the  price  itself,  the  notes  would  still  be 
outstanding  and  susceptible  of  being  legally  used  as  collateral  for  his 
debts;  that  Thomas,  as  well  as  himself,  was  of  that  opinion,  and  that 
when  D,  R«  Carroll  offered  to  make  endorsements  upon  the  notes  of 
partial  payments  as  made,  he,  Oastleman,  objected,  stating  to  him 
that  by  such  endorsements  the  notes  could  no  longer  be  used  for 
that  purpose ;  that  he  obtained  those  notes  from  Carroll  for  that 
express  purpose,  leaving  the  payments  of  the  price  to  be  evidenced 
by  receipts.  It  might  be  conceded  that  if  Oastleman,  instead  of 
being  a  son-in-law  of  D.  R.  Carroll  had  been  his  son  and  presumtive 
faeir,  and  a  claim  were  being  made  against  him  as  an  heir  for  colla- 
tion, a  strong  case  would  have  been  presented  in  support  of  that 
claim,  but  the  claim  for  collation  is  directed  not  against  Oastleman, 
hot  against  his  wife,  for  and  on  account  of  transactions  between  him 
and  her  father.  Prom  that  standpoint  matters  assume  a  very  dif- 
ferent shape. 

There  is  no  evidence  going  to  show  that  Mrs.  Oastleman  was 
either  directly  or  indirectly  a  party  to  the  sale  or  act  in  question, 
or  that  she  consented  to  accept  the  property  at  all,  still  less  with 
obligation  to  collate  in  any  way  for  the  same.  On  the  contrary , 
there  is  evidence  that  she  positively  declined  to  do  so.  Certainly 
neither  her  father  nor  her  husband,  nor  both  together  could  force  her 
by  any  agreement  between  themselves  to  assume  obligations  to 
which  she  gave  no  consent.  During  the  period  that  the 
property  stood  in  the  name  of  her  husband  upon  the  public 
records,  it  waa  subject  to  become,  as  in  fact  it  did  become 
liable  for  the  payment  of  her  husband's  debts,  with  no  power  of 
protection  on  her  part  against  such  a  result.  Her  own  father, 
after  the  sale  in  question,  took  a  special  mortgage  on  the  property 
to  aecnre  a  debt  of  ten  thousand  dollars  due  him  by  the  husband, 
and  Thomas,  to  whom  it  was  afterwards  transferred,  recevied  out 
of  the  price  of  the  sale  made  by  him  to  Hudnall  and  Mrs.  E.  Castle- 


970  SUPREME  COURT  OF  LOUISIANA. 

Carroll  vs.  Saeoession  of  Carroll  and  the  heirs. 

man  four  thousand  dollars  wherewith  to  pay  a  debt  unquestionably 
not  that  of  the  wife,  but  of  Thomns  W.  Oastleman.  Prior  to  this^ 
Thomas  had  received  additionally  six  thousand  dollars,  arising  from 
moneys  paid  on  insurance  policies  coveriuK  buildings  and  cotton  on 
the  property  which  had  been  destroyed  by  fire,  which  amount  was 
also  applied  by  him  to  the  payment  of  debts  due  him  by  the  hus- 
band. Assuming  as  a  fact,  that  the  husband  did  deceive  the  father, 
and  that  there  was  a  secret  understanding  between  D.  R.  Carroll 
and  Castlemao,  that  the  sale  was  a  simulation,  and  that  the  real 
character  of  the  act  was  an  intended  donation  to  the  daughter,  the 
penalty  for  this  deceit  could  not  be  visited  upon  the  daughter,  who 
was  not  a  privy  to  it. 

We  are  not  prepared  to  say  that  the  sale  was  a  simulation  or  a  dis- 
guised donation  to  his  daughter,  though  D.  R.  Carroll  may  have 
intended  that  it  should  enure  indirectly  to  some  extent  to  her  ben- 
efit. We  are  inclined  to  think  that  the  sale  to  Castleman  was  a  real 
sale,  but  one  made  at  a  low  price  to  him.  There  was  no  necessity 
for  disguise  in  this  transaction.  D.  R.  Carroll  was  a  man  of  large 
wealth;  there  existed  no  reason  why  he  should  not  have  made  a  do- 
nation to  his  daughter  of  the  full  value  of  the  place  entirely  freed 
from  collation,  if  he  thought  proper  so  to  do.  There  is  no  claim  or 
pretence  that  the  rights  of  forced  heirs  have  been  interfered  with. 
The  question  is  one  of  simply  ordinary  collation.  Carroll  had  a  legal 
right  to  give  the  property  to  the  daughter;  she  had  the  legal  right 
to  receive  it. 

There  is,  therefore,  no  ground  for  applying  in  this  case  any  ques- 
tion of  donations  in  favor  of  a  person  incapable  of  receiving  through 
dispositions,  whether  disguised  under  the  form  of  an  onerous  con- 
tract, or  in  the  name  of  persons  interposed.  The  case  calls  for  no 
presumption  that  the  son-in-law  is  an  interposed  person.  Were  he 
such  a  person,  the  act,  under  Art.  1491,  C.  C,  would  be  a  nullity, 
not  one  giving  rise  to  collation  against  the  wife,  no  party  to  it. 
Neither  is  there  any  ground  for  the  application  of  the  provisions  of 
Art.  1248,  C.  C,  which  declares  that  *Hhe  advantage  which  a 
father  bestows  upon  his  son,  though  in  any  other  manner  than  by 
donation  or  legacy,  is  likewise  subject  to  collation.  Thus,  when  a 
father  has  sold  a  thing  to  his  son  at  a  very  low  price,  or  has  paid  for 
him  the  price  of  some  purchase,  or  has  spent  money  to  improve  hia 
son's  estate,  all  that  is  subject  to  collation." 
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That  article,  in  the  absence  of  any  qnestion  of  interposition,  does 
not  extend  to  a  sale  made  between  a  man  and  his  son-in-law. 

Though  we  have  no  article  in  the  Louisiana  Code  corresponding 
to  Art.  849,  G.  N.,  which  is  to  the  effect  that: 

"Les  dons  et  legs  faits  an  conjoint  d'nn  6ponx  snccessible,  sont 
r6piitte  faits  avec  dispense  dn  rapport. 

"Si  les  dons  et  legs  sont  faits  conjointement  it  deax  6ponx,  dont 
I'an  soolement  e^t  snccessible,  celni-ci  en  rapporte  la  moitie,  si  les 
dons  sont  faits  a  I'eponx  snccessible,  il  les  rapporte  en  entier,"  we 
know  of  no  text  of  the  law  making  a  wife  liable  to  collation  in- 
directly for  gifts  or  donations  to  her  husband.  Succession  of  Landry, 
25  An.  183;  Ardis  vs.  Theus,  47  An.  1487.  We  do  not  here  refer 
to  cases  in  which  the  rules  of  interposition  would  be  properly  ap- 
plied. There  being  no  reason  for  applying  those  rules  here,  the  par- 
ticular form  in  which  Carroll  manifested  his  intention  or  desire  to 
benefit  his  daughter,  if  such  he  had,  would  tend  rather  to  show  that 
he  desired  to  so  shape  matters  as  to  exempt  her  legally  from  colla- 
tion, than  that  he  was  seeking  through  improper  methods  to  bring 
abont  a  similar  result.  It  is  a  significant  fact  that  nowhere  in  the 
books  or  papers  of  the  father  is  to  be  found  any  charge  against  the 
daughter. 

In  France  the  decisions  generally  ascribe  resort  to  an  act  in  the 
form  of  an  onerous  contract,  as  evidencing  an  intention  to  exempt 
from  collation  the  party  benefited  by  the  act.  Thus  we  find  in  Dalloz 
&  Verg6  under  Art.  843,  C.  N.,  the  following: 

No.  85.  "  Suivant  une  opinion  le  seul  fait  de  d^guiser  la  donation 
emporte  dispense  de  rapport."  Grenoble,  6  Juillet,  1821;  J.  G.  Suc- 
cess, 1120;  Lyon,  22  Juin,  1826;  Ibid  et  Dispos  entre  vifs,  4619; 
Agen,  4  Mai,  1880;  Ibid  et  Dispos  entre  vifs,  614;  Caen,  26  Mars,. 
1833;  J.  G.  Success,  1120;  Reg,  9  Mars,  1837;  J6id,  et  Dispos  entre 
vifs  1633;  V.  autor  en  ce  sens  J.  G.  Succ.  1120. 

No.  87.  '*  II  en  est  sp^cialement  ainsi  de  la  lib^ralit^  d^guisde  sous: 
la  forme,  soit  d'une  vente  d'immeubles."  Rennes,  10  Fevrier,  1818; 
J-  Q.  Succ.  1120;  1  Toulouse,  7  Juillet,  1829;  Ibid,  Bordeaux,  20 
JoiUet,  1289.     Ibid, 

No.  97.  "  Lorsque  la  donation  esc  d6guis6e  la  dispense  de  rapport . 
n'a  pas  besoin  d'etre  exprim^e  dans .  les  formes  de  1' Art.  919 ;  elle 
pent  rganlter  de  toute  manifestation  quelconque."     Req.  9  Mars, 
W7)  J.  Q.  Success,  1122,  et  Dispos  entre  vifs,  1638. 
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Opponents  claim,  however,  that  Mrs.  Oastleman  ultimately  derived 
benefit  from  the  sale  of  the  Coosa  plantation;  they  say  she  ulti- 
mately received  from  the  price  of  the  last  sale  thereof  the  money 
with  which  certain  property  which  they  say  stands  in  her  name  in 
New  Orleans,  was  purchased.  That  by  accepting  that  money  she  made 
herself  privy  to  the  antecedent  acts  between  her  father  and  her 
husband  looking  to  conferring  upon  her  a  benefit  through  the  sale 
of  the  Coosa  plantation.  There  is  no  necessity  of  examining  into 
what  the  legal  situation  would  be  were  such  the  case.  We  find  no 
•evidence  in  the  record  to  establish  the  fact  itself. 

We  think  the  judgment  of  the  District  Court  condemning  Mrs.  T. 
W.  Oastleman  to  collate  twelve  thousand  five  hundred  and  fifty -five 
dollars  and  sixty -three  cents  for  the  Coosa  plantation  is  erroneous. 
We  think  the  various  heirs  should  pay  legal  interest  upon  all  sums 
received  by  them  prior  to  the  death  of  D.  R.  Carroll,  and  for  which 
they  are  held  to  collate  from  the  date  of  his  death,  and  that  the  dif- 
ferent heirs  should  also  pay  legal  interest  on  all  amounts  received 
by  them  since  the  deach  of  D.  R.  Carroll  from  the  dates  upon  which 
the  amounts  were  respectively  received.  We  see  no  reason  for 
passing  at  present  upon  the  rights  and  interests  of  parties  in  the 
judgment  obtained  by  D.  R.  Carroll  against  Thomas  W.  Castleman ; 
that  matter  is  left  open  for  future  adjudication  and  action.  We  see 
no  ground  for  holding  Mrs.  Castleman  liable  to  collation  for  one 
thousand  dollars  as  prayed  for  in  the  motion  of  appellees  to  amend 
the  judgment.  That  claim  seems  to  have  originated  in  this  court; 
we  find  no  allusion  to  it  in  the  pleadings  In  the  District  Court,  sad  no 
argument  touching  it  was  made  in  this  court.  We  do  not  know 
upon  what  it  was  based,  possibly  it  was  upon  the  amount  which 
formed  the  basis  of  the  judgment  of  separation  of  property  between 
Oastleman  and  his  wife,  but  we  do  not  feel  at  liberty  to  deal  with  that 
question  as  matters  stand. 

For  the  reasons  herein  assigned,  it  is  ordered,  adjudged  and  de- 
creed that  the  judgment  of  the  District  Court,  in  so  far  as  it  **ad- 
judges  and  decrees  that  the  demands  of  the  several  heirs  as  against 
Mrs.  Anna  Castleman  for  the  value  of  property  received  by  her  dur- 
ng  the  lifetime  of  her  fathei  D.  R.  Carroll,  in  addition  to  the  amount 
of  two  hundred  and  fifty  dollars  hereinbefore  fixed,  be  recognized  as 
due,"  and  as  it  ^*  ordered  and  decreed  that  the  said  Mrs.  Anna  Cas- 
tleman do  collate  by  taking  less  in  the  further  sum  of  twelve  thous- 
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and  five  bandred  and  flfty-flve  dollars  and  sixty-three  cents,  to- 
gether, with  the  costs  of  this  conrt  caused  by  this  demand  "  be  and 
the  same  is  hereby  annalled,  avoided  and  reversed. 

It  is  farther  ordered,  adjadged  and  decreed  that  the  different  heirs 
in  the  snccessions  of  D.  R.  Carroll  and  wife  be  and  they  are  hereby 
decreed  to  owe  legal  interest  upon  the  various  amounts  which  they 
received  prior  to  the  death  of  D.  R.  Carroll,  and  for  which  they  have 
been  held  to  collate  from  the  date  of  the  death  of  the  said  D.  R. 
Carroll,  and  legal  interest  upon  the  amounts  which  they  have  re- 
ceived since  the  death  of  D.  R.  Carroll,  from  the  dates  of  the 
respective  receipts  of  said  amounts. 

It  is  further  ordered,  adjudged  and  decreed  that  the  right  of  the 
heirs  to  claim  from  Mrs.  Anna  Castleman,  by  way  of  collation,  the 
amount  of  one  thousand  dollars,  which  they  set  up  in  their  motion 
to  amend  the  judgment  appealed  from,  be  and  the  same  is  received 
and  left  open  for  future  examination,  as  are  also  the  rights  of  all 
parties  in  and  to  and  in  respect  to  the  judgment  obtained  by  D.  R. 
Carroll  against  Thomas  W.  Castleman. 

ItiB  further  ordered,  adjudged  and  decreed  that  the  judgment  ap- 
pealed from,  except  in  so  far  as  the  same  is  herein  annulled,  avoided 
and  reversed  and  herein  amended,  be  and  the  same  is  hereby  affirmed. 
Appellees  to  pay  costs  of  appeal.  Costs  in  court  below  to  abide  the 
final  decision  in  the  cause. 


No.  11,943. 

Succession  of  Mbs.  Henrietta  Kaiser. 

On  Motion  to  Dismiss. 
Whenthesabjectflof  a  Judgment  are  distinct  aoqaiescenoe  in  one  will  not  defeat 
the  appeal  aa  to  the  judgment  on  other  and  distinct  demand. 

On  the  Merits. 

Wliere  executors  hare  the  administration  of  a  succession  composed  entirely  of 
stocks  which  have  a  market  value,  but  fluctuate,  and  they  sell  the  same  at  pri- 
vate sale  in  small  lots  for  the  interest  of  the  succession,  when  a  public  sale 
would  haye  had  the  effect  of  depreciating  the  value  of  the  stock,  by  putting  on 
the  market  large  amounts  at  one  time,  they  will  not  be  held  responsible  for  the 
lots  in  value  estimated  at  the  highest  market  quotations,  when  no  demand  haa 
been  made  upon  them  by  particular  legatees,  or  the  universal  legatees,  to  pay 
tbelegacies.  and  for  this  purpose  demand  a  public  sale  of  the  stocks  by  an 
orter  of  court. 


_49    97l| 
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APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TMard,  J. 

P^ey  8.  Benedict  and  Robert  O  Dugui  for  Executors  and  Appellees, 


Benjamin  Rice  Forman  for  Residuary  Legatees,  Appellants. 


On  Motion  to  Dismiss. 
Submitted  on  briefs  December  16,  1896 
Opinion  handed  down  January  6,  1896. 


On  thb  Merits. 
Argued  and  submitted  April  8,  1896. 
Opinion  handed  down  April  20,  1896. 
Rehearing  refused  June  1,  1896. 


On  Motion  to  Dismiss  Appbal. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J.  Under  the  will  of  the  deceased,  there  was,  after  some 
special  legacies,  the  usufruct  of  a  sum  of  money  to  Mrs.  Siegel,  at 
her  death  to  accrue  to  her  children,  who  were  constituted  her  uni- 
versal legatees.  The  executors  filed  an  account  which  was  opposed 
by  Mrs.  Siegel  individually,  and  as  tutrix  of  one  of  the  children,  and 
by  the  children  of  age  as  universal  legatees.  The  opposition  claimed 
the  executors  were  liable  for  a  large  amount  for  loss  alleged  to  have 
arisen  from  their  administration,  and  opposed  a  number  of  items  of 
the  liabilities  placed  on  the  account.  The  judgment  sought  by  the 
opposition  was  that  the  executors  be  decreed  liable  for  the  alleged 
loss,  that  the  items  opposed  be  stricken  from  the  tableau,  and  that 
they  be  ordered  to  pay  the  money  the  usufruct  of  Mrs.  Siegel. 
From  the  judgment  amending  the  account  in  some  respects  in  favor 
of  Mrs.  Siegel  for  the  money  constituting  her  usufruct  and  awarding 
the  residue  to  the  universal  legatees,  the  executors  appealed.  Soon 
after  their  appeal  they  paid  the  money  to  Mra.  Siegel,  taking  her 
receipt,  concurred  in  by  her  children,  who  waived  any  security  from 
her  usufructuary.     Subsequently  the  universal   legatees  apprehen- 
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fliye  the  execators  would  abandon  their  appeal,  obtained  an  order  as 
appellees  to  bring  up  the  record  with  a  view  of  answering  the  appeal 
and  they  have  filed  the  record.  They  also  obtained  an  appeal,  and 
hence  are  here  as  appellees  and  appellants.  They  are  met  in  this 
court  with  a  motion  to  dismiss,  based  on  the  payment  of  the  money 
giyen  in  nsufmct  by  the  will  to  Mrs.  Siegel,  and  awarded  by  the 
judgment  of  the  lower  court.  The  receiving  of  this  money,  it  is 
clauned  by  the  execators,  is  acquiescence  by  the  universal  legatees 
in  the  judgment  of  the  lower  court  on  their  opposition,  and,  there- 
fore, a  bar  to  their  appeal. 

Acquiescence  in  a  judgment  precludes  any  appeal,  and  it  will  make 
no  difference  that  it  is  acquiescence  in  part  only  of  the  judgment. 
0.  P.  Art.  567.  But  this  rule  applies  to  the  judgment  on  the  demand, 
the  subject  of  the  settlement  or  other  form  of  acquiescence.  If  the 
demands  passed  on  by  the  judgment  are  distinct,  it  is  not  easy  to  see 
that  a  settlement  tendered  and  accepted  as  to  the  one,  can  be 
deemed  acquiescence  in  the  judgment  rejecting  other  demands,  not 
at  all  connected  with  that  settled  or  abandoned.  Whenever  the 
snbjects  of  the  judgment  are  distinct,  it  seems  to  us  the  adjustment 
and  withdrawal  of  one  of  the  demands  will  not  prejudice  the  appeal 
as  to  the  other  subjects  of  controversy.  In  this  case  the  executors, 
after  their  appeal,  paid  from  the  succession  funds  the  usufruct 
legacy  to  Mrs.  Siegel.  The  universal  legatees  joined  in  the  receipt, 
for  the  reason,  as  we  infer,  to  waive  any  right  that  the  executors 
might  have  to  require  security  from  the  usufructuary.  This  settle- 
ment undoubtedly  put  an  end  to  the  appeal  of  the  execators  so  far 
as  the  judgment  directed  that  payment.  It  was  the  voluntary 
execution  of  the  judgment  by  them.  It  was  the  acceptance  of  the 
money  Mrs.  Siegel  claimed  in  the  opposition.  Bat  the  demands  of 
the  universal  legatees  against  the  executors  that  they  should  be 
charged  with  the  losses  on  the  succession  property,  and  that  certain 
items  should  be  stricken  from  the  account,  were  not  at  all  con- 
nected with  the  demand  of  the  usnfractuary.  On  the  appeal  of 
the  universal  legatees,  they  had  the  right  to  be  heard  on 
their  demands.  They  had  fortified  that  right  by  their  own  appeal. 
Code  of  Practice,  Arts.  588,  689,  590.  There  was  in  our  view  no 
acquiescence  to  bar  the  right  of  the  legatees,  growing  out  of  these 
appeals.  Their  assent  to  the  payment  of  the  money  due  to  their 
mother,  not  contested,  and  whether  contested  or  not,  is  immaterial, 
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was  not  acquieBcence  in  the  jadgmente  on  the  other  and  different 
demands  of  the  universal  legatees.  Liles  vs.  The  New  Orleans 
Canal  and  Banking  Company,  6  Rob.  278;  Clements  vs.  Cassily,  a 
An.  868;  Mitchell  vs.  Lay,  8  An.  598;  D wight  vs.  Brashear,  12  An. 
860;  Flowers  vs.  Hughes,  46  An.  489. 
The  motion  to  dismiss  is  therefore  denied. 

On  the  Merits. 

McEnery,  J.  The  deceased  died  in  Germany.  She  left  a  wiU 
in  which  she  made  a  namber  of  particular  legacies,  and  disposed  of 
the  residuum  of  her  estate. 

The  particular  legatees  and  the  universal  legatee  pursue  the  ex  * 
ecutors  to  make  them  responsible  for  not  disposing  of  the  personal 
effects  in  time,  claiming  that  a  failure  to  do  so  has  resulted  in  loss  to 
them.  The  particular  legatees  have  no  cause  of  complaint  as  there 
is  enough  in  the  succession  to  pay  them  in  full.  There  was  a  usufruct 
of  six  thousand  dollars,  and  a  particular  legatee  for  the  amount 
This  has  been  paid,  and  the  payment  is  evidenced  by  a  receipt 
for  the  amount. 

The  estate  consisted  entirely  of  stock  incorporations.  The  con- 
tention of  the  universal  legatee  is  that  this  stock  should  have  been 
sold  under  an  order  of  court  in  ten  days,  the  same  as  is  done  in  the 
case  of  the  administration  of  vacant  successions.  We  express  no  opin- 
ion on  this,  because  it  is  unnecessary.  But  conceding  the  law  to  be  the 
same  for  a  succession  administered. by  executors,  as  that  of  a  vacant 
succession,  the  executors  could  only  be  charged  with  the  difference- 
in  value  between  what  it  would  have  brought  had  an  order  for  the 
sale  been  provoked  and  its  value  at  the  time  it  was  disposed  of. 
The  testimony  shows  that  at  the  opening  of  this  succession  there 
was  financial  depression;  that  to  put  the  large  amount  of  stock  that 
the  succession  owned  on  the  market  would  have  caused  its  de- 
cline and  it  would  not  have  realized  the  value  of  the  stock.  It  could 
be  blotter  disposed  of  at  a  private  sale  in  small  blocks.  Some 
shares  of  the  same  kind  of  stock  were  sold  above  the  inven- 
toried value,  but  these  sales  were  exceptional.  On  the  whole,  the 
evidence  discloses  that  the  executors  were  careful  and  prudent,  and 
acted  upon  the  most  conservative  line  of  conduct  in  order  to  realize 
as  much  as  possible  from  the  stock.  Letters  were  issued  to  the  ex- 
^cutors  on  the  29th  day  of  June,  1898.    In  November  following  the 
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indge  of  the  Civil  District  Court,  parish  of  Orleans,  issued  an  order 
that  they  should  dispose  of  the  stock  at  private  sale.  He  was  evi- 
dently impressed  with  the  same  idea  which  controlled  the  executors 
in  the  discharge  of  their  duty. 

The  stock  was  of  high  class,  paying  good  dividends.  There  was, 
apparently,  no  use  for  its  immediate  sale.  There  was  no  formal 
demand  made  upon  the  executors  by  the  particular  legatees  for  the 
payment  of  their  legacies.  With  propriety  had  such  demand  been 
made  the  executors  could  have  satisfied  the  particular  legacies  at  the 
market  value  of  the  same,  had  the  legatees  been  disposed  to  accept 
the  same. 

The  Citizens  Bank  stock  was  appraised  at  eighty -five  dollars,  but 
the  executors  realized  one  hundred  dollars  for  the  same.  The  St. 
Charles  Street  Railway  stock  was  appraised  at  seventy- five  dollars 
per  share,  and  sold  from  seventy -six  dollars  and  twenty -five  cents 
to  fifty-four  dollars  and  fifty  cents.  The  New  Orleans  City  &  Lake 
Railroad  stock,  appraised  at  one  hundred  and  thirty  dollars  per 
share,  sold  for  one  hundred  and  twenty- four  to  one  hundred  and 
eleven  dollars. 

The  stock  fluctuated  in  value,  and  it  was  problematical  whether  if 
Boidin  ten  days  after  the  succession  was  opened  it  would  have  real- 
ised a  greater  price.  At  any  rate  there  was  no  formal  demand  made 
npon  the  executor  to  pay  the  legacies,  either  by  the  particular  lega- 
tee or  the  universal  legatee.  They  finally  provoked  a  sale  of  the 
stock  remaining  in  the  succession,  and  it  brought  less  than  the  mar- 
ket quotation ;  that  is,  it  steadily  declined  as  it  was  offered.  The 
executors  were  only  able  to  sell  in  small  quantities.  The  testimony 
of  the  brokers  as  to  the  inexpediency  of  offering  the  stock  in  large 
quantities  at  public  sale  was  confirmed  by  these  public  sales.  The 
bidders  were  limited  in  number.  There  can  be  no  doubt  that  the 
executors  acted  for  the  best  interest  of  all  concerned.  They  are 
business  men  of  high  standing  and  evidently  knew  the  market  and 
the  best  means  of  disposing  of  the  stock.  We  are  satisfied  that  the 
niccession  has  lost  nothing  by  their  administration. 

Objection  is  also  made  to  the  payment  of  the  fees  of  the  notary, 
appraisers,  attorneys  and  the  commissions  of  the  executors.  The 
attorney  for  absent  heirs,  the  appraisers  and  the  notary  were  paid  on 
the  order  of  the  judge,  and  the  executors  are  protected  by  this  de  - 
cree.  The  lower  judge  fixed  the  fees  of  the  attorneys  for  the  exec- 
62 
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Qtors  on  the  amount  of  the  estate  in  Louisiana,  and  we  think  his 
estimate  of  the  value  of  the  legal  services  rendeited  is  correct,  and 
we  will  say  the  same  in  reference  to  the  fee  of  the  attorneys  who- 
provoked  the  exhibition  of  the  will. 

The  executors'  commissions  were  properly  calculated  upon  the- 
estate  administered  here  by  them. 

Judgment  affirmed. 


No.  12,097. 
Cornelius  McCabtht  vs.  The  Whitney  Ibon  Works  Company.. 

While  It  is  the  duty  of  the  master  to  keep  his  premises  In  a  safe  condition  so  as 
not  to  endanger  the  life  or  limbs  of  the  servant,  yet  the  servant  will  be  dented 
relief  agninst  the  master  for  iojuries  arising  out  of  the  unsafe  oonditlon  of  his 
premises,  if  with  ordinary  prudence  the  servant  could  have  avoided  the 
Injuries.    2  Thompson  on  Negligence,  pp.  946  et  Mg.,  lOOS,  sec.  15  el  ieq. 

A  PPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
•**     Monroe^  J. 


Benjamin  Rice  Forman  for  Plaintiff,  Appellant. 


Saunders  A  Miller  for  Defendant,  Appellee. 


Argued  and  submitted  April  21,  1896. 
Opinion  handed  down  June  1,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff  sues  for  damages  for  personal  injuriea 
sustained  in  the  course  of  his  employment  as  a  laborer  in  defend- 
ants* service,  and  due,  he  alleges,  to  their  negligence.  The  answer 
deniefi  any  neglect  on  the  part  of  the  defendants,  and  charges  that 
plaintiff's  injuries  were  due  to  his  own  imprudence.  The  appeal  is 
by  plaintiff. 

The  work  in  which  plaintiff  engaged  was  digging  a  pit  on  defend- 
ants' premises  used  for  molding  castings.  The  excavation  was  about 
ten  feet,  and  when  the  bottom  of  the  pit  was  reached,  the  plaintiff 
was  struck  by  a  heavy  piece  of  iron  left  in  the  pit  by  the  *'  overflow  "^ 
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at  the  witnesses  term  it,  of  some  previous  casting,  and  which  fell 
because  the  earth  around  it  was  removed  by  plaintiff  and  his  fellow 
workmen  in  the  progress  of  the  excavation.  Of  course,  this  piece 
of  iron  formed  by  the  hardening  of  the  melted  metal  remaining  from 
a  fonner  casting,  was  not  attached  to  the  walls  of  the  pit,  or  secured 
in  its  position  in  any  way,  but  kept  in  place  only  by  the  earth  around 
it,  was  bound  to  fall  when  the  earth  was  removed.  The  shape  of 
the  iron  disclosed,  as  the  excavation  proceeded,  was  irregular,  wide 
at  bottom,  coming  to  a  point  at  the  top,  with  rough,  uneven  sides, 
and  of  a  character  to  suffgest  it  served  no  purpose  fn  the  pit.  It  is 
in  proof  that  when  the  digging  had  reached  a  point  to  reveal  a  part 
of  this  iron,  its  appearance  attracted  the  attention  of  the  workmen, 
caused  some  comment,  and  one  of  the  witnesses  testifies  he  tried  to 
shake  it;  another,  that  it  obstructed  the  work,  and  there  were  ex- 
pressions of  the  workmen  in  reference  to  this  Impediment,  and 
another  witness  states  he  told  plaintiff  not  to  undermine  it,  but  he 
testifies,  he  beard  no  such  warning  nor  does  it  appear  it  was  heard 
by  the  other  workmen.  When  the  iron  fell,  plaintiff  about  finishing 
his  work,  begun  in  the  morning,  it  then  being  evening,  was  levelling 
the  bottom  of  the  pit  with  his  back  to  the  iron.  The  heavy  weight 
falling  on  him,  inflicted  injuries  to  his  hip,  legs  and  ankles  of  a 
character  so  serious  as  to  make  him  a  cripple  with  diminished  use  - 
fnlness  for  life.  On  the  issue  of  the  knowledge  of  the  defendants  of 
the  presence  of  this  piece  of  iron  in  the  pit  in  which  their  laborers 
were  employed,  there  is  the  testimony  that  the  previous  proprietor 
of  the  premises  using  the  pit  for  the  same  purpose  as  that  for  which 
defendants  used  it,  left  this  iron  in  it;  there  is  testimony  that  since 
their  purchase  defendants  had  molded  large  castings  frequently  in 
the  pit,  and  there  is  the  statement  from  one  of  the  witnesses  that 
their  foreman  knew  of  the  iron  and  had  said,  before  the  accident, 
it  should  have  been  removed. 

The  duty  of  the  employer  to  take  all  reasonable  care  against  acci- 
dents to  his  workmen  or  servants,  in  the  course  of  their  employment, 
includes  the  obligation  to  keep  the  premises  in  which  their  services  are 
to  be  rendered  in  safe  condition .  Especially  is  this  obligation  enforced 
in  respect  to  latent  dangers  of  which  the  employer  is  aware,  or 
which  with  reasonable .  diligence  he  could  have  informed  himself. 
The  servant  takes  no  risk  of  such  dangers  unless  the  circumstances 
ue  sQch  that  he  should  have  become  aware  of  them  in  the  perform- 
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ance  of  his  daties.  When  thus  apprised,  or  when  the  danger  should 
have  suggested  itself,  the  protection  of  the  servant  against  such 
risk,  latent  at  the  outset  is  withdrawn,  or  at  least,  qualified,  2 
Thompson  on  Negligence,  pp.  946,  947  et  seq,  972,  969,  966,  1009. 
If  this  case  was  simply  that  of  a  workman  injured  while  work- 
ing in  a  pit  in  which  there  was  a  mass  of  iron  apt  to  fall  at  any  mo- 
ment, and  which  did  fall  on  him,  he  having  no  warning  of  the  danger, 
it  would  be  difficult  to  relieve  the  employer  from  responsility.  His 
ignorance  of  the  danger  to  which  the  servant  was  exposed,  advanced 
as  a  defense,  might  be  answered  by  his  obligation  to  know  that  of 
which  with  reasonable  diligence  he  would  have  known.  But  while 
this  responsibility  of  the  master  is  recognized,  there  is  a  limitation. 
The  servant  is  presumed  to  take  the  risk  of  danger  plainly  revealed 
to  him.  From  11  o'clock  in  the  morning  till  evening,  the  plaintifF 
and  his  fellow  workmen  were  engaged  in  this  work.  They  perceived 
this  mass  of  iron  with  every  indication  that  it  was  a  foreign  body 
placed  or  left  in  the  pit.  In  the  testimony  of  plaintiff,  or  at  least, 
of  his  fellow  workmen,  they  recognize  the  iron  was  an  overflow,  as 
they  term  it  from  a  previous  casting.  It  is  difficult  to  resist  the 
conclusion  that  the  character  of  the  iron,  and  that  it  was  kept  in 
place  only  by  the  earth  they  were  removing,  must,  or  at  least,  should 
have  occurred  to  the  workmen  while  the  work  was  proceeding. 
It  may  be  claimed  the  plaintiff  supposed  there  were  fastenings 
to  keep  the  iron  in  place.  But  fastenings  for  such  a  body  would 
hardly  occur  to  any  man  of  ordinary  observation  and  reason. 
The  law  in  this  class  of  cases  holding  the  master  responsible,  sup- 
poses the  injury,  the  subject  of  complaint,  is  due  to  his  negli- 
gence. But  if  the  party  seeking  relief  has  encountered  a  plain 
danger,  he  could  have  completely  avoided  by  the  ordinary  pru- 
dence exacted  of  all,  the  alleged  neglect  of  the  master  ceases  to  be 
a  factor,  and  the  overshadowing  imprudence  of  the  servant  is 
deemed  the  cause  of  the  injury  he  sustained  from  the  peril  he  in- 
curred, and  should  have  shunned  (2d  Thompson  Negligence,  p. 
1008,  sec.  16  et  seq) .  In  this  case  the  iron  was  revealed  in  part,  at 
least,  as  soon  as  four  feet  of  the  earth  was  removed,  and  in  its 
entirety  before  the  bottom  of  the  pit  was  reached,  but  no  call  was 
made  on  the  defendant  or  its  foreman  to  have  the  iron  removed. 
The  foreman  in  charge  states  he  knew  nothing  of  the  iron.  Whether 
or  not  he  did,  the  workmen  knew  of  it.    If  that  call  had  been  made 
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and  disregarded,  there  would  be  some  reason  to  attribute  their  per- 
sistence  in  the  dangeroos  work  to  the  natoral  reliance  of  the  ser- 
vant on  the  protection  of  the  master,  and  on  his  superior  judgment. 
Bat  no  communication  was  made  to  him.  Thus,  in  the  presence  of 
an  obvious  danger  there  was  no  call  to  remove  the  iron,  which,  if 
made,  would  doubtless  have  spared  the  pluntiff  the  misfortune  that 
came  on  him.  It  is  suggestive,  too,  that  plaintiff  alone  of  the  five 
workmen  employed  was  in  reach  of  harm.  We  are  disposed  to 
think  the  attention  and  comment  of  which  the  iron  was  the  subject 
while  the  work  was  in  progress  had  its  influence  in  producing  on  hjs 
fellow -workmen  an  appreciation  of  the  danger  of  which  the  plaintiff 
was  unconscious,  and  as  already  stated,  his  back  was  turned  to  the 
iron  when  it  fell  on  him.  The  review  of  the  whole  testimony  points 
to  that  imprudence  on  plaintiff's  part  which  is  fatal  to  his  suit. 

We  have  considered  the  authorities  from  the  text  books  and 
the  decisions  cited  by  plaintiff.  Hanson  vs.  Railway  &  Trans- 
portation Company,  88  An.  Ill;  Faren  vs.  Sellers,  89  An.  1011; 
Clatrain,  Tutrix,  vs.  Telegraph  Company,  40  An.  178 ;  My  hen  and  Wife 
TB.  Electric  light  &  Power  Company,  41  An.  967.  The  express 
sion  in  one  of  these  cases  that  contributory  negligence  on  the  plain- 
tiff's part,  not  imprudent  nor  negligent  in  a  legal  sense,  will  not  bar 
his  recovery  of  damages,  might  have  had  application  to  some  phase 
oF  that  case,  but  on  the  rehearing  the  court  felt  impelled  to  sensibly 
qualify  the  expression.  The  other  decisions  affirm  that  the  master 
mnst  provide  the  servant  with  safe  appliances  to  do  his  work,  and 
relieves  him  from  the  risk  of  latent  defects  in  the  the  machinery  he 
is  expected  to  use.  That  duty  of  the  master  extending  as  it  is  to  keep- 
ing his  premises  in  a  condition  not  to  endanger  the  life  or  limbs  of 
the  servant,  we  have  borne  in  mind  in  dealing  with  the  case.  But 
it  seems  to  us  that  the  decision  here  is  controlled  by  that  limitation 
of  the  master's  responsibility,  excluding  it  when  the  injury  to  the 
plaintiff  seeking  relief,  is  due  to  his  own  carelessness.  The  record,  in 
onr  view,  puts  the  plaintiff  in  the  position  of  undermining  or  remov- 
ing all  support  from  the  iron,  with  the  certainty  that  ought  to  have 
roggested  itself  that  every  spadeful  of  earth  he  was  removing 
brought  him  nearer  to  the  fall  of  the  iron,  and  that  risk  to  which 
he  exposed  himself  from  the  fall.  It  is  the  case  of  one  provoking 
by  heedlessness,  the  injury  of  which  he  complains,  and  which 
ordinary  prudence  on  his  part  could  have  been  averted.    We  are  re- 
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luctant  to  reverse  the  verdict  of  the  jary,  bat  are  confirmed  in  oar 
conclasion  by  the  fixed  conviction  of  the  lower  coart,  which  led  it  to 
eet  aside  the  verdicts  of  two  jnries. 

It  is  therefore  ordered,  adjudged  and  decreed,  that  the  judgment 
of  the  lower  coart  be  afiOrmed  with  costs. 


No.  12,092. 

48    98);  ' 

IJ  JJJ  Mb8.  Oabolinb  Hodding  bt  AL8.  VS.  Thb  City  of  New  Obleans. 

^  The  supplemental  aasessmeiit  roll,  provided  by  law  to  supply  omissions  or  oor- 

i§  .^  rect  errors  in  the  original  roll,  mast  be  accompanied  with  notice  to  the  prep- 

^  2009  erty  owner  proposed  to  be  bound  by  the  sapplemental  assessment,  but  pay- 

41)   y^  ment  of  the  State  taxes  baaed  on  such  assessment,  will  preclude  the  owner 

lloA    »il  from  urging  the  want  of  such  notice  when  called  on  to  pay  the  city  taxes 

j  ^   g^i  levied  on  the  same  assessment.  Acts  1888,  No.  86.  Sec.  11 ;  Acts  1890,  No.  106,  Sec.  11. 

1U6   234!  ^^^^  court  again  affirms  that  notice  to  the  owner  of  the  tax  sale  for  taxes  assessed 

since  1879,  is  indispensible  to  pass  title,  and  a  paper  purporting  to  give  such 

notice,  left  with  one  not  the  agent  of  the  owners,  is  no  notice.    Constitution 

article  210 ;  Act  No.  96  of  1888,  Sec.  40,  ei  seq, ;  44  An.  912 ;  45  An.  1109;  46  An.  403. 

A  PPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleans. 
^    King,  J. 

Benjamin  Rice  Foreman  for  Plaintiffs,  Appellants. 


Henry  Renshaw,  Assistant  Oity  Attorney,  and  Samuel  L.  Qilmare, 
City  Attorney,  for  Defendant,  Appellee. 


Argued  and  submitted  May  8,  1898. 
Opinion  handed  down  Jane  1,  1896. 


The  opinion  of  the  coart  was  delivered  by 

Miller,  J.  The  plaintiffs  sue  to  annnl  a  tax  sale  of  their  property 
made  to  satisfy  the  city  taxes  of  1889,  as  well  as  the  assessment 
under  which  the  sale  was  made.  The  grounds  of  the  suit  are,  that 
the  assessment  was  made  without  notice  to  the  plaintiffs  and  with* 
out  notice  to  them  the  sale  was  made.  The  defence  is,  that  plaintiffs 
are  estopped  from  disputing  the  assessments  by  paying  the  State 
taxes,  based  on  the  same  assessments,  and  the  answer  maintains 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  983 

Hodding  et  aU.  vs.  City. 

that  the  tax  sale  was  made  in  accordance  with  law.  From  the  jadg- 
ment  against  plaintiffs,  they  appeal. 

It  appears  that  the  property  was  assessed  on  the  regular  roll  of 
1889  as  the  property  of  Anna  L.  Garter  et  ala.  The  owners  were  the 
widow  and  children  of  the  late  Needier  K.  Jennings,  Anna  Maria 
Jennings,  Alice,  Oaroline,  Cora  and  Anna  Jennings.  Discarding  this 
assessment,  the  city  made  a  supplemental  assessment  in  1893,  exhibit- 
ing the  names  of  the  owners.  Notices  of  the  proposed  sale  of  the 
property  for  these  taxes  of  1889,  addressed  to  Anna  M.  Jennings, 
^t  al8,y  were  served  upon  Mr.  B.  R.  Forman,  who  stated  to  the  serv- 
ing officer,  he,  Forman,  had  no  authority  to  act  for  the  plaintiffs,  and 
the  sale  to  the  city  followed  in  March,  1894.  In  the  deed  of  sale  to 
the  city  there  is  the  statement  that  notices  were  served  on  the  delin- 
quent taxpayer,  hereafter  mentioned,  and  the  names  thus  indicated 
as  receiving  notice,  we  find  to  be  Anna  M.  Jennings,  et  ala.  At  a 
later  period  the  plaintiffs  paid  the  State  taxes  on  the  property  accord- 
ing to  the  supplemental  roll,  and  instituted  this  suit  to  annul  the 
assessment  and  recover  the  property  from  the  city. 

Our  law  provides  for  the  assessment  of  property  omitted,  or 
assessed  in  the  wrong  name  on  the  roll  of  the  year,  with  the  limita- 
tion that  such  assessments  to  supply  omissions  or  correct  errors  in 
the  rolls  shall  not  extend  beyond  the  previous  three  years.  This 
provision  is  common  in  the  revenue  statutes  of  all  the  States,  and 
has  stood  for  years  as  part  of  our  law.  R.  S.,  Sec.  3262;  Act  88, 
No.  85,  Sec.  11.  Of  course,  the  power  to  assess  property  omitted 
carries  the  necessity  of  notice  to  the  owner  indispensible  in  all 
assessments.  This  is  implied  by  the  language  of  Sec.  11  of  the  Act 
of  1888,  under  which  the  supplemental  assessment  in  controversy 
was  made,  and  we  perceive  that  in  the  revenue  act  of  1890,  No.  106 
Sec.  11,  there  is  careful  provision  for  the  mode  of  notice.  The  plead- 
ings in  this  case  put  at  issue  this,  question  of  notice,  and  there  is  no 
proof  on  the  subject.  We  find,  however,  that  the  plaintiffs  paid 
the  State  taxes,  based  on  the  assessment.  We  maintain  the  assess- 
ments on  this  recognition.  Notice  is  to  convey  knowledge  to  the 
taxpayer  that  his  property  is  assessed,  and  if  he  manifests  that 
l^nowledge  by  payment  of  the  State  taxes,  the  purpose  of  the  law 
in  respect  to  requiring  notice  must  be  deemed  accomplished. 

It  seems  unnecessary  to  repeat  that  the  title  of  the  owner  can  not 
be  divested  by  a  tax  sale  for  taxes  accrued  since  1879,  without  notice 
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to  the  owner  of  the  sale.  The  requirement  is  expressed  in  the  plain- 
est langoage  in  the  organic  law,  has  been  repeated  in  every  revenne 
statute  since  the  Gonstitntion,  and  time  and  time  again  has  been 
enforced  by  this  coart.  Constitntion,  Art.  210;  Act  No.  77  of  1880, 
Sees.  25  to  28;  Act  No.  96  of  1892,  Sec.  49  et  seq. ;  the  later  acta  and 
Act  No.  85  of  1888,  Sec.  40  et  8eq.\  Norres  et  al,  vs.  Hays  et  al.,  44 
An.  912;  Montgomery  et  al»,  vs.  Land  and  Lnmber  Go.  et  al,^  46 
An.  408.  Lambert  vs.  Graig,  45  An.  1109,  and  similar  cases.  In  this 
case,  instead  of  following  the  direction  of  the  statute  as  to  the  notice 
of  the  tax  sale,  we  have  the  substitution  of  a  paper  addressed  to  one 
only  of  the  owners  left  with  a  member  of  the  bar,  not  the  agent  in 
any  sense,  to  admit  of  such  service  upon  him.  For  want  of  the 
required  notice  the  sale  must  be  set  aside. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed ;  that  the  assessments 
on  the  supplemental  roll  of  1889  be  maintained  as  valid  assessments 
against  plaintiffs,  but  that  the  sale  of  the  plaintiffs'  property  under 
said  assessments  be  avoided  and  annulled,  and  that  defendant  pay 
costs. 


~48    984! 
49  1518  No.  11,941. 


Michael    Walsh    et    al.     vs.    Mrs.  Josephine    Habang   axi> 


giiggj  Husband. 

I  ^   ^  The  publioation  required   by  law    iu   tax    sales    for    collection    of    delinquent 

taxes  prior  to  1880,  mast  conform  to  legal   requirements.    Advertisements 
111  1068  standing  in  lieu  of  notices  must  present  on  their  face  the  data  necessary  to 

~48   984|  piace  parties  In  Interest  on  their  guard.    The  law  contemplates  publication 

fl20   40o|  under  a  legal  assessment. 

^^  In  an  action  of  warranty.  Interest  on  the  price  can  well  be  held  to  be  balanced  by 

the  rent. 

A  warrantor  by  a  call  In  warranty  and  serrlce  of  defendant's  plcMdlngs  therein. 

Is  adTlsed  of  the  attack  made  upon  the  title  he  had  conveyed,  and  It  is  his  duty 

to  Inform  himself  by  Inspection  of  the  record  of  the  character  of  the  attack. 

When  a  defendant  In  a  petitory  action  Is  evicted  from  land  upon  which   he  has 

paid  taxes  he  should  recover  from  the  plaintiff  the  taxe^  paid.    12  An.  &3 :. 
A  purchaser,  belug  a  possessor  In  good  faith,  against  whom  a  Judgment  of  eviction 
has  been  obtained,  Is  entitled  to  recover  a  Judgment  for  such  amount  of  im- 
provements made  by  him  as  enured  to  the  benefit  of  plaintiff.    10  Bob.  178. 
The  warrantor  is  not  liable  for  the  fees  of  an  attorney  employed  by  the  party 
evicted.    14  An.  626. 

APPEAX  from   the  Civil  District  Coart  for  the  Parish  of  Orleans. 
Ellis,  J. 
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F.  L.  Riehardsonj  Keman  dk  Wall  for  Plaintiffs,  Appellees. 


Alfred  E,  Billings  for  Defendant,  Appellant. 


J.  Zaeh.  Spearing  for  Defendant  in  Warranty,  Appellant. 


Argued  and  submitted  March  14,  1896. 
Opinion  handed  down  April  6,  1896. 
Rehearing  refused  Jane  1,  1896. 


Plaintiffs  were  the  heirs  of  Michael  Walsh,  who  died  in  New 
Orleans  on  the  7th  of  December,  1866,  bring  suit  to  recover 
certain  property  acquired  by  Negrotto  from  the  State  Tax 
Collector  of  the  upper  district  of  New  Orleans,  under  a  sale 
passed  in  June,  1885,  purporting  to  be  under  authority  of  Act  No.  82 
of  1884,  for  taxes  charged  against  said  property.  That  said  sale  was 
nail  and  void  for  this:  There  was  no  assessment  against  said  prop- 
erty, and  if  any  pretended  assessment  should  be  shown  by  defend- 
ant, it  was  not  in  the  name  of  any  owner  during  the  years  of  said 
assessment.  Second,  there  was  no  notice  of  said  sale  to  petitioners, 
the  owners,  and  should  any  law  have  authorized  the  sale  of  petition- 
er's property,  without  notice,  said  law  was  invalid  and  violative  of 
Art.  210  of  the  Constitution  and  the  Fifth  Amendment  of  the  Consti- 
tution of  the  United  States. 

Negrotto  had  made  a  sale  of  said  property  to  Mrs.  Josephine 
Lamarque,  wife  of  Joseph  Harang,  and  who  being  then  in  pos- 
session of  said  property  under  said  sale,  was  made  defendant. 
Jodgment  was  asked,  decreeing  the  title  of  the  defendant  to  be  null 
and  void,  and  condemning  her  to  pay  rent  at  the  rate  of  twenty 
dollars  per  month  from  the  date  of  possession.  Negrotto  was  called 
in  warianty  by  Mrs.  Harang. 

The  district  court  rendered  judgment  in  favor  of  the  plaintiffs^ 
against  the  defendants,  MrS.  Joseph  Harang  and  husband,  decreed 
plaintiffs  to  be  the  owners  of  the  property  claimed  and  as  such  own- 
en  entitled  to  the  possession  thereof,  decreeing  the  titles  of  said! 
defendants  to  be  null  and  void  and  condemning  her  to  pay  rents  to* 
pUintiff  at  the  rate  of  twenty  dollars  per  month  from  January  24 « 
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1894,  until  paid  and  costs;  further  decreed  that  plaintiff  pay  defend- 
ant the  sum  of  six  hundred  and  sixty- eight  dollars  value  of  useful 
improvements,  with  legal  interest  from  date  of  judgment,  and  that 
no  writ  of  possession  issue  until  said  sum  be  paid  defendant,  and 
that  there  be  judgment  in  favor  of  defendant  against  Neg^^otto, 
called  in  warranty  for  the  sum  of  eight  hundred  dollars,  the  purchase 
price,  with  legal  interest  from  March  10,  1894,  and  for  one  hundred 
dollars  attorneys  fees,  incurred  in  defending  the  suit  and  for  the 
costs  recovered  by  plaintiffs  and  defendants,  and  all  costs  incurred 
in  the  call  in  warranty. 
All  the  defendants  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  G.  J.  The  property  was  adjudicated  in  June,  1885,  to 
the  defendant  at  a  tax  sale  made  under  Act  No.  82  of  1884.  He 
received  a  deed  on  the  6th  of  July,  1885,  and  was  placed  in  posses  - 
sion  of  the  property  on  the  18th  of  August  of  the  same  year.  In  the 
•deed  of  sale  it  is  recited  that  the  property  had  been  previously  ad  - 
judicated  to  the  State  under  the  provisions  of  Act  No.  98  of  1882,  to 
enforce  the  payment  of  the  unpaid  State  taxes  due  on  and  by  said 
property  for  the  years  1870,  1875  and  1878.  That  it  had  been  again 
under  Act  82  of  1884  advertised  for  sale  to  enforce  and  collect 
the  payment  of  said  State  taxes  due  on  and  by  said  property, 
which  taxes  still  remained  dae  and  unpaid.  That  the  property  was 
•duly  and  legally  assessed  in  the  name  of  Michael  Walsh  or  Walsch 
for  the  years  1870,  1871,  1878,  1874,  1875,  1876,  1877,  1878  and  1879. 
That  the  tax  collector  had  offered  it  for  sale  at  public  auction,  and 
Dominique  Negrotto  being  the  last  and' highest  bidder  in  the  sum  of 
forty- five  dollars,  he  had  adjudicated  the  property  to  him;  that  there 
were  then  due  and  unpaid  taxes  of  the  city  of  New  Orleans  on  the 
property  for  the  years  1871,  1878,  1874,  1875,  1876,  1877,  1878  and 
1879,  amounting  to  two  hundred  and  ninety-one  dollars  and  fifty 
•cents.  The  receipt  of  the  forty -five  dollars  was  acknowledged  and 
was  declared  payment  in  full  for  all  taxes  due  to  the  State  and  city  of 
New  Orleans  prior  to  December  31,  1880.  In  this  deed  the  purchaser 
Negrotto  declared  *'he  assumed  and  promised  to  pay  all  the  State 
and  city  taxes  on  said  property  for  the  year  1880  and  subsequent 
years  together  with  all  interest  charges,  fees  and  commissions  which 
may  be  due  and  unpaid." 
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The  deed  is  made  apon  a  general  printed  form  similar  to  that 
described  in  Hoyle  vs.  Southern  Athletic  Olab  {Ante  p.  882) .  There 
is  no  special  reference  in  the  deed  to  the  advertisement  made  of  this 
particular  property,  but  a  general  sweeping  recital  that  ''sach  prop- 
erties were  always  advertised  in  the  name  of  the  party  in  whose 
name  it  was  assessed  (and  when  it  was  known)  in  the  name  of  the 
present  owner  if  different  from  the  assessed  name. 

On  the  16th  of  October,  1890,  Negrotto  sold  the  property  nnder 
fall  warranty  to  Mrs.  Josephine  Lamarqae,  wife  of  Joseph  Harang, 
for  eight  hundred  dollars;  foar  hundred  dollars  being  cash  and  the 
balance  represented  by  three  promissory  notes  of  the  purchaser 
signed  by  her  to  her  own  order,  and  by  her  endorsed,  each  for  the 
sum  of  one  hundred  aud  thirty -three  dollars  and  thirty -three  and 
one -third  cents,  payable  respectively  one,  two  and  three  years  after 
date  with  interest  at  eight  per  cent,  per  annum  from  date.  Mrs. 
Harang  went  at  once  into  possession  of  the  property  and  is  still  in 
possession  of  the  same.  On  the  20th  of  January,  1894,  she  and  her 
husband  were  cited  as  defendants  in  the  present  petitory  action. 
On  the  trial  it  was  admitted  that  the  defendant,  Mrs.  Harang,  had 
paid  the  State  and  city  taxes  upon  the  property  in  the  amounts  and 
at  the  dates  specified  io  her  answer;  also  that  if  a  certain  named  wit- 
ness for  defendant  were  present  he  would  swear  that  he  was  the  '<  car- 
penter employed  to  make  for  the  defendant  the  repairs  to  the  house 
upon  the  property  in  question;  that  the  repairs  were  necessary  and 
beneficial  to  the  property,  and  that  he  was  paid  therefor  six  hundred 
and  fifty-eight  dollars,  as  alleged  in  defendants'  answer,  aad  that  he 
would  testify  to  the  correctness  of  the  bill." 

The  taxes  so  admitted  to  have  been  paid  by  defendant  were : 

8tate  taxes  for  1890.. $8  83 

8tai  e  taxes  for  1891 1100 

StHte  taxes  for  1892 11  46 

City  taxes  for  1890. 24  74 

City  taxes  for  1891 18  86 

Cliy  taxes  for  1892 32  80 

Total $119  67 

It  was  also  admitted  on  the  trial  that  if  the  warrantor,  Negrotto, 
who  was  absent,  were  present,  he  would  testify  that  at  the  time 
bought  the  property  in  1885  it  was  in  a  bad  state  of  repair,  and 
would  not  have  rented  for  anything,  that  it  would  have  brought  in 
no  revenue  by  way  of  rent  up  to  the  time  he  made  repairs,  upon  it. 
Also  that  he  would  swear  ''  that  the  amounts  alleged   by  him  in  his 
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answer  to  have  been  paid  by  him,  were  paid  by  him,  and  that  the 
repairs  were  necessary,  that  he  paid  the  sum  of  forty -three  dollars 
and  fifty  cents,  State  taxes,  interest,  cost  and  charges  on  the  prop- 
erty from  1880  to  1889  inclnsiye.  The  sum  of  two  hundred  and 
thirty  dollars  and  seven  cents,  being  the  amoant  of  city  taxes,  in- 
terest, costs  and  charges  on  the  property  from  1880 Jto  1889  inclusive. 
The  sam  of  forty-two  dollars  and  thirty-six  cents  being  the  amoant 
expended  by  him  to  redeem  the  property  from  the  State  for  sales 
made  for  State  taxes  for  1880,  1881,  1882  and  1888.  That  he  paid 
two  hundred  and  forty  dollars  and  twenty- five  cents  in  making  nec- 
essary repairs,  which  repairs  were  necessary  and  beneficial  to  the 
property,  and  that  he  paid  forty- five  dollars  at  the  tax  sale  at  which 
he  bought  the  property."  The  sale  made  to  the  State  for  State 
taxes  for  1880,  1881,  1882  and  1883  alluded  to  in  the  admission  are 
not  in  the  record. 

Michael  Walsh,  the  owner  of  the  property,  died  in  1866,  his  wife 
Mary  Ann  Walsh,  qualified  in  1867  as  administratrix  of  his  succes- 
sion. She  herself  died  in  1878.  Michael  Walsh  and  wife  left  as  heirs, 
three  sons,  John  J.,  Michael  E.,  and  Thomas  Walsh.  What  their 
ages  were  at  the  date  of  their  parents  death  does  not  appear. 

Thomas  Walsh,  one  of  the  sons  died,  leaving  a  son,  Michael  J. 
Walsh  (one  of  the  plaintiffs) . 

We  are  satisfied  from  the  evidence  that  in  all  tax  proceedings  in 
reference  to  this  property,  it  was  dealt  with  as  the  property  of 
Michael  Walsh  or  Walsch,  although  he  died  as  far  back  as  1866. 
The  assesmente  were  always  in  that  name;  the  publications  and  ad- 
vertisements were  in  that  name,  and  if  notices  were  attempted  to  be 
given,  they  must  have  been  given  in  that  name.  There  is  no  men- 
tion whatever  anywhere  of  the  succession  of  Michael  Walsh  or  hia 
heirs  or  his  legal  representatives  or  aUusion  to  them. 

It  is  claimed  that  no  notice  other  than  that  by  publication  waa 
necessary  to  be  given  in  proceedings  for  the  enforcement  of  delin- 
quent taxes  prior  to  1880.  That  is  true,  but  the  publication  itself,, 
when  so  made  as  giving  notice,  should  have  to  conform  to  legal  re- 
quirements. The  advertisement  standing  in  lieu  of  notice  should 
have  presented  on  its  face  the  data  necessary  to  place  parties  in  in- 
terest on  their  guard  and  should  by  correct  descriptions  as  to  prop- 
erty and  owners,  have  conveyed  information  to  owners  that  they 
were  in  danger  of  being  divested  of  their  property.    The  law  con- 
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templated  pablication  under  a  legal  asseBsment,  not  publication 
under  an  assessment  made  against  a  party  who  had  been  dead  ever 
since  1866. 

Under  the  decisions  of  this  court  such  an  assessment  must  be  held 
an  absolute  nullity,  and  advertisements  and  notices  made  upon  it 
also  nullities.     The  prescriptions  pleaded  do  not  apply  to  this  case. 

The  judgment  in  favor  of  the  plaintiffs  for  the  property  must  be 
sustained.  We  are  next  called  on  to  consider  the  incidental  rights 
and  obligations  of  the  parties  springing  from  the  situation.  The  de- 
fendant, Airs.  Harang,  complains  that  she  should  have  recovered 
from  the  plainti£f  the  State  and  city  taxes  paid  by  her  for  the  years 
1890, 1891  and  1892. 

In  Weber  vs.  Ooussy,  12  An.  536,  the  court,  referring  to  taxes 
paid  by  a  defendant  evicted  from  property  which  he  had  purchased, 
said  ''  they  were  paid  for  by  him  for  the  benefit  of  the  plaintiff  if 
the  plain ti£r  was  the  owner  of  the  property.  Instead  of  being 
charged  against  defendant  warrantor  they  should  have  been  charged 
against  plaintiff,  and  the  writ  or  possession  suspended  until  it  was  re- 
funded to  defendant  as  negotiorum  gestor  for  plaintiff.  It  would  truly 
be  very  convenient  for  many  an  owner  of  swamp  lands  around  New 
Orleans  to  suffer  another  person  (who  perhaps  has  acquired  them  at 
tax  sale)  to  pay  the  taxes  from  March,  1846,  to  December,  1856,  and 
JQSt  before  ten  years'  prescription  has  accrued  to  step  in  with  his 
petitory  action  and  recover  the  land  free  from  all  taxes." 

As  the  defendant  under  our  decision  herein  will  not  be  allowed 
interest  against  her  warrantor  on  the  price  paid  by  her  until  judi- 
cial demand,  under  her  prior  occupancy  of  the  property,  she  will 
to  the  extent  of  that  interest  have  really  paid  for  the  same,  the  value 
of  the  occupancy  being  taken  as  equal  to  the  interest,  she  should  not 
be  burdened  additionally  with  payment  of  taxes.  Defendent  claims 
to  be  entitled  against  the  warrantor  to  interest  from  the  date  of  the 
several  payments  of  the  purchase  price  instead  of  from  judicial 
demand.  From  the  period  of  her  purchase  up  to  the  judicial  demand 
in  the  present  suit,  defendant  has  had  possession  of  the  property 
freed  from  the  payment  of  rent.  Interest  on  the  price  can  well  be 
held  to  be  balanced  by  the  rent.  The  warrantor  complains  that  the 
court  has  entirely  ignored  his  claims  for  re-imbursement  for  taxes 
and  improvements.  The  court  assigned  as  its  reason  for  so  doing  that 
no  issne  had  been  made  up  between  the  plaintiff  and  the  warrantor. 
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If  by  this  was  meant  that  the  warrantor  should  hare  caused  his 
answer  to  be  served  npon  the  plaintiff  and  to  have  been  joined 
thereon  by  default  and  answer,  we  think  the  conrt  erred.  When  the 
defendant  under  the  call  in  warranty  went  into  the  case  and  assumed 
the  burden  of  the  action,  he  became  substantially  the  defendant 
therein.  Plaintiff  was  as  much  called  on  to  notice  his  pleading^  and 
prayer  without  service  and  default  as  a  plaintiff  is  called  on  to  notice 
and  defend  without  service  upon  him  or  judgment  by  default,  the 
reconventional  demand  of  an  ordinary  defendant — some  question  was 
made  in  the  earlier  stages  of  the  trial  as  to  whether  the  warrantor 
was  entiled  to  have  service  made  upon  him  of  the  petition  of  the 
plaintiff  in  the  case.  The  point  has  not  been  pressed,  but  it  may  be 
well  to  say  that  a  warrantor  by  tlie  call  in  warranty  and  service  of 
defendant's  pleadings  thereon,  is  advised  of  the  attack  made  upon  the 
title  he  had  conveyed,  and  it  is  his  duty  to  inform  himself  by  inspection 
of  the  character  of  the  attack.  The  warrantor  complains  of  the 
allowance  of  attorneys'  fees  against  him  in  favor  of  defendant.  He 
avers  also  that  he  is  entitled  to  reimbursement  from  plaintiff  for 
the  taxes  which  he  has  paid  for  his  benefit,  as  much  so  as  defendant 
was  entitled  to  reimbursement  for  those  which  she  paid;  also 
that  he  is  entitled  to  be  paid  for  his  improvements.  Had  the 
defendant  not  sold  the  property  to  Mrs.  Harang  and  been  in  pos- 
session of  the  property  himself,  he  would  unquestionably  be  entitled 
to  reimbursement  for  both  the  one  and  the  other,  and  he  maintains 
that  the  sale  to  the  defendant  makes  no  change  in  the  legal  situa  - 
tion.  He  contends  that  when  he  pays  back  to  his  vendee  the  fuU 
price  which  she  paid  to  him,  included  therein  will  be  the  increased 
value  to  the  land  given  to  it  by  his  improvements  at  the  time  of 
defendant's  purchase  and  therefore  unless  he  can  recover  from 
the  plaintiff,  he  will  have  to  lose  entirely  the  outlays  which 
he  made  for  the  same,  and  plaintiff  will  to  that  extent  enrich 
himsBlf  at  his  expense.  The  defendant  in  this  suit  limited  her 
claim  for  improvements  for  those  which  she  herself  placed  upon 
the  property.  In  LeJeune  vs.  Barrow,  11  An.  602,  judgment  was 
rendered  against  the  plaintiff  for  the  value  of  all  the  improvements 
upon  the  property.  Defendant  obtained  judgment  for  the  entire 
price  paid  by  him  to  his  vendor.  The  district  judge  apportioned 
the  money  which  the  plaintiffs  were  condemned  to  pay  for  the  use- 
ful improvements  put  on  their  land  by  the  adverse  possessors  rate- 
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ably  between  the  defendant  and  her  warrantor  accordini^  to  the 
estimated  value  of  the  improvements  made  by  each.  On  appeal 
this  coart  said:  ''This  seems  to  be  equitable  and  we  have  been  re- 
ferred to  no  authority  which  sanctions  a  different  doctrine.  Wright 
(the  warrantor)  has  to  refund  to  his  vendee  (Barrow)  the  price  which 
the  latter  paid  him  for  the  land  as  improved  by  the  former.  The  im- 
provements then  existing  enhanced  this  price  in  proportion  to  their 
value.  If  on  the  eviction  of  his  vendee  Wright  has  to  restore  the 
whole  price  and  to  receive  nothing  in  return  for  his  improvements, 
while  Barrow  recovers  from  the  plaintiff  the  value  not  only  of  his 
own  improvements  but  of  those  made  by  the  vendor,  it  is  obvious 
that  Barrow  would  be  twice  paid  for  the  same  thing."  The  fact  that 
Wright  had  disconnected  himself  from  the  property  and  lost  posses  • 
sion  of  it  through  his  sale  to  Barrow  does  noc  seem  to  have  militated 
against  his  right  in  the  same  suit  to  demand  from  LeJeune,  the 
plaintiff  therein,  the  same  claims  which  he  could  have  advanced 
were  he  the  defendant  in  possession.  We  think  the  present  suit  the 
proper  occasion  in  which  Negrotto  should  advance  his  claims,  and 
that  he  should  not  be  remitted  to  a  separate  future  independent  suit 
against  the  plaintiffs.     Laizer  vs.  Generes,  10  Bob.  179. 

If  plaintiffs  have  any  defences  or  counter  claims  they  can  either 
advance  them  directly  or  by  amending  their  pleadings.  Circuity  of 
action  will  thus  be  avoided,  and  the  provisions  of  Art.  210  of  the 
Constitution  relative  to  repayment  of  price  to  purchasers  at  tax 
sales  on  the  setting  aside  of  their  titles  can  be  made  effective.  The 
plaintiff  in  this  case  took  no  exception  to  the  form  of  proceeding, 
but  voluntarily  litigated  the  issues  tendered.  We  think  Negrotto  is 
entitled  to  recover  from  the  plaintiffs  the  taxes  he  has  paid  on  the 
property  for  the  benefit  of  the  plaintiff,  not  including  penalties  and 
costs.  We  are  not  prepared  to  say  that  fhe  amount  expended  by 
the  warrantor  for  improvements  made  as  far  back  as  those  which 
warrantors  claim  for  are  chargeable  against  the  plaintiff.  He  may 
have  derived  and  may  derive  no  benefit  from  them.  We  are  inclined 
to  think  that  twenty  dollars  per  month  for  rent  may  have  been  too 
large  an  amount  with  which  to  charge  the  defendant  in  the  interval 
between  the  bridging  of  this  suit  and  the  surrender  of  possession  of 
the  same.  We  should  judge  that  the  value  of  the  occupancy  of  the 
house  is  to  some  extent  due  to  the  moneys  expended  upon  it  by  the 
defendant  or  the  warrantor,  or  both.    That  fact  should  have  some 
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weight  in  fixing  the  rent  daring  the  period  referred  to.  We  think  the 
ends  of  justice  will  be  best  subserved  by  remanding  the  cause  to  the 
District  Court  so  as  to  adjust  on  some  points  the  incidental  rights  of 
the  parties,  particularly  as  the  District  Court  has  not  passed  upon  some 
of  them.  We  think  the  judgment  in  favor  of  the  plaintiffs  decreeing 
them  to  be  owners  of  the  property  which  they  claimed,  and  ordering 
defendant  to  pay  rent  from  judicial  demand  until  delivery  of  posses- 
sion  of  the  same  is  correct.  We  think  the  amount  as  now  found  to  be 
paid  per  month  as  rent  should  be  set  aside,  and  that  the  amount  for 
the  same  should  be  fixed  de  novo  by  the  District  Court.  The  judgment 
in  favor  of  the  defendant  against  the  plaintiffs  not  being  objected  to 
must,  so  far  as  it  now  stands,  be  affirmed,  but  it  must  be  amended  by 
decreeing  that  defendant  should  recover  from  the  plaintiffs  addi- 
tionally the  sum  of  one  hundred  and  nineteen  dollars  and  sixty-seven 
cents  for  taxes  paid  by  defendant  on  the  property.  We  think  that 
Negrotto  should  recover  judgment  against  the  plaintiffs  for  the 
amount  of  taxes,  less  penalties  and  costs  which  he  has  paid  upon  the 
property.  33  An.  531;  Stafford  vs.  Twitchell,  35  An.  487;  Daven- 
port vs.  Knox,  35  An.  1086;  Hickman  vs.  Dawson,  37  An.  357; 
Fishel  vs.  Mercier.  That  he  should  also  recover  judgment  against 
the  plaintiffs  for  such  amount  for  improvements  made  by  him  as 
shall  be  found  to  enure  to  their  benefit.  The  judgment  in  favor  of 
defendant  against  her  warrantor  for  attorneys'  fees  shonld  be  set 
aside.  Melancon's  Heirs  vs.  Robichaud,  19  La.  357;  Williams  vs. 
LeBlanc,  14  An.  757 ;  Hale  vs.  New  Orleans,  13  An.  499 ;  Laborde 
vs.  The  City,  13  An.  327;  Sarpy  vs.  New  Orleans,  14  An.  311;  Late 
vs.  Armorer,  14  An.  826. 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
annulled,  avoided  and  reversed  in  so  far  as  it  renders  judgment  in 
favor  of  the  defendant,  Mrs.  Josephine  Harang,  against  her  war- 
rantor, Domingo  Negrotto,  Sr.,  for  one  hundred  dollars  for  attorneys 
fees. 

It  is  further  ordered,  adjudged  and  decreed  that  said  judgment 
be  amended  by  striking  out  twenty  dollars  as  the  amount  of  the 
monthly  rent  for  which  defendant  is  chargeable  in  favor  of  the 
plaintiffs,  the  amount  of  the  monthly  rate  being  left  open  to  be  fixed 
and  determined  by  the  District  Court  upon  the  remanding  of  the 
cause   to  it  as  hereinafter  directed,  and  by  making  the  payment  of 
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•aid  rent  terminate  apon  Borrender  of  the  property  to  the  plaintiffs 
by  the  defendant. 

It  18  farther  ordered,  adjudged  and  decreed  that  the  jadgment  be 
amended  condemning  plaintiffs  to  pay  to  defendant,  in  addition  to 
the  snm  of  six  hundred  and  sixty- eight  dollars,  value  of  useful 
improvements,  the  additional  sum  of  one  hundred  and  nineteen  dol- 
lars and  sixty- seven  cents,  amount  of  State  and  city  taxes  paid  by 
the  defendant  for  and  on  account  of  the  property  recovered  by 
plaintiffs,  the  said  two  amounts  to  bear  interest  from  July  8,  1896, 
and  by  ordering  that  no  writ  of  possession  issue  herein  until  the  pay- 
ment of  these  two  sums  to  the  defendant. 

It  is  further  ordered,  adjudged  and  decreed  that  this  cause  be 
remanded  to  the  District  Court  in  order  to  hear  and  pass,  in  accord- 
ance with  the  views  herein  expressed,  upon  the  claims  set  up  by  the 
warrantor  against  the  plaintiffs,  and  to  fix  and  determine  the  amount 
of  monthly  rent  for  which  the  defendant  shall  be  chargeable  from 
judicial  demand  upon  her,  until  surrender  of  the  property. 

It  is  further  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from,  except  in  so  far  as  it  is  annulled  and  amended  herein, 
and  in  so  far  as  left  open  for  determination  by  the  District  Court  on 
the  remanding  of  the  cause  as  herein  directed,  be  and  the  same  is 
afBrmed,  costs  of  appeal  to  be  divided  between  plaintiffs  and  defend- 
ant. 


No.   12,086. 
SuccBssiON  OF  Fannib  Sbymoub,  Widow  of  William  R.  Mills. 

Ttstaments  are  reTocabla  at  the  will  of  the  testator  until  his  deoeaae. 

When  a  prior  will  has  been  made  the  testator  has  a  right  up  to  his  death  to  for- 
mally announce  that  he  has  changed  bis  mind. 

Art.  VOa,  0.  0.,  does  not  require  that  this  act  of  revocof/on  should  Itself  be  ^  testa- 
muA;  it  only  requires  that  It  should  be  "<m  aeV*  in  "one  of  the  forms  prescribed 
for  testaments  and  clothed  with  the  same  formalities." 

APPEAL  from  the  Civil  District  Oourt  for  the  parish  of  Orleans. 
£?Ut«,  J. 

ChreiXen  &  SiUhonj  Public  Administrator  for  Appellee. 


Henry  Chiapella  and  Frank  Zengel,  Testementary  Executors,  Op- 
ponents, for  Appellants. 
68 


994  SUPREME  COURT  OF  LOUISIANA. 

Succession  of  Seymour. 

Arg^ued  and  submitted  May  4,  1896. 
Opinion  banded  down  May  18,  1896. 


Tbe  opinion  of  tbe  court  was  delivered  by 

NiGHOLLS,  0.  J.  J.  B.  Vinet,  public  administrator,  alleging  that 
Fannie  Seymour,  widow  of  Wm.  R.  Mills,  had  died  on  the  6th  of 
January,  1896,  in  the  city  of  New  Orleans,  leaving  no  heir,  present 
or  represented  in  Louisiana,  that  her  succession  was  vacant,  applied 
for  letters  of  administration. 

On  the  6th  January,  1896,  Peter  S.  Anderson  and  two  others  filed  a 
petition  in  the  District  Court,  in  which  they  alleged  that  the  said 
Fannie  Seymour  did,  on  August  7,  1895,  by  act  before  Zengei,  notary 
execute  a  will  in  the  nuncupative  form,  in  which  they  were 
appointed  jointly  as  executors  with  seizin ;  that  they  accepted  said 
trust  and  desired  to  qualify  as  such.  That  the  succession  has  been 
opened  by  the  public  administrator,  as  a  vacant  estate,  and  he  had 
applied  for  leters  of  administration.  That  tbe  last  will  of  the  de- 
ceased should  be  filed,  registed  and  ordered  executed,  and  they 
should  be  appointed  executors,  and  the  prayer  of  the  public  admin- 
istrator should  be  rejected. 

The  public  administrator  answered  the  rule.  He  admitted  that 
the  deceased  had,  by  act  before  Zengei,  executed  what  purported  to 
be  a  will  in  nuncupative  form,  but  he  alleged  that  subsequent  to  the 
execution  of  said  alleged  will,  the  deceased  executed  on  November 
80,  1895,  an  express  act  of  revocation  of  all  wills  and  testaments, 
by  act  before  Upton,  notary  public;  that  the  status  of  the  succession 
was  thus  fixed  as  an  intestate  succession  and  there  existed  no  reason 
why  respondent  should  not  be  appointed  administrator.  He  prayed 
that  the  rule  be  discharged  and  that  he  be  appointed  administrator. 
He  annexed  to  his  answer  a  copy  of  the  ace  of  revocation. 

Plaintififs  in  the  rule  filed  what  is  styled  lan  "  amended  petition  and 
opposition"  in  which  they  amplified  their  opposition  to  the  applica- 
tion of  the  public  administrator.  They  denied  that  the  deceased 
had  died  intestate,  and  averred  that  she  had  left  a  last  will  (the  will 
before  Zengei,  already  mentioned),  in  which  they  had  been  ap- 
pointed executors,  and  for  which  probate  they  had  petitioned.  They 
averred  that  the  pretended  act  of  revocation  executed  before  Upton 
did  not,  and  could  not,  revoke  or  recall  the  said  testamentary  dispo- 
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flitiona  of  the  deceased  and  was  null  and  void  and  of  no  effect,  for 
the  following  reasons,  viz : 

1.  Said  act  was  not  made  in  one  of  the  forms  prescribed  for  testa- 
ments and  clothed  with  the  same  formalities. 

2.  The  witnesses  did  not  have  the  legal  qualifications. 

3.  The  requisite  number  of  witnesses  for  cases  of  blindness  of  the 
party,  dictating  the  instrument,  were  not  present;  said  Mrs.  Mills 
being  blind. 

4.  Erasures  and  words  added  by  the  hands  of  another  were  not 
approved  by  said  Mrs.  Mills  before  signature,  and  said  erasures  and 
addition  of  words  took  place  after  signature  outside  of  the  presence 
of  the  party  dictating  the  instrument. 

5.  The  instrument  was  not  written  at  one  and  the  same  time,  with- 
out interruption  or  turning  aside  to  other  acts,  but,  on  the  contrary, 
one  of  the  witnesses  absented  himself  during  the  confession,  after 
the  beginning  and  prior  to  the  signature  of  the  same,  and 
remained  absent  for  a  considerable  time,  which  absence  taints  the 
instrument  with  nullity. 

6.  Said  instrument  is  not  a  testament  or  act  of  last  will,  disposing 
of  property  mortis  causa  but  a  notarial  act,  unknown  to  our  system 
of  laws,  which  can  not  validly  revoke,  annul  and  supercede  the  prior 
testamentary  dispositions  of  testatrix. 

7.  The  notarial  act  being  invalid  and  illegal,  the  nancnpatlve  tes- 
tament of  testatrix,  under  which  the  opponents  claim  remained  in 
fall  force  and  effect,  and  should  be  upheld  accordingly. 

On  January  20,  1896,  the  case  came  up  for  trial  on  the  application 
of  the  public  administrator  to  be  appointed  as  administrator.  The 
public  administrator  offered  the  act  of  30th  November,  1895,  passed 
before  Upton,  notary.  The  court  admitted  it  as  rem  ipaam.  Oppo  - 
nenis  offered  in  evidence  the  will  of  the  deceased,  passed  on  the  7th 
August,  before  Zengel,  notary.  Objection  was  made  by  the  public 
idministrator  on  the  ground  that  it  had  been  revoked  by  the  subse- 
quent act  before  Upton,  notary.  The  court  admitted  the  document 
as  rem  ipsam^  stating  it  would  pass  upon  the  act  of  revocation  after 
an  the  evidence  was  in ;  that  after  seeing  the  act  of  revocation  it 
reserved  its  right  to  rule  upon  the  absolute  admissibility  of  the  will 
offered. 

Opponents  having  offered  to  prove  by  witnesses  the  allegation  of 
their  amended  opposition,  the  public  administrator  objected   to  all 
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parole  teBtimony,  to  vary  or  contradict  the  recitals  of  the  notarial 
act  of  revocation,  passed  before  Upton,  notary,  on  the  ground  that 
the  act  was  valid  in  form  and  made  fnll  proof  of  itself  and  fixed  the 
status  of  the  succession,  and  it  conld  not  be  attacked  collaterally. 
The  court  reserved  its  ruling  until  after  hearing  the  testimony,  and 
several  witnesses  testified  as  to  the  circumstances  connected  with 
the  passing  of  the  act  of  revocation.  At  the  close  of  the  testimony 
the  court  ruled  upon  the  objection  to  any  testimony  in  the  case 
which  had  been  raised.  It  '*  ruled  that  the  objection  was  well  taken; 
that  the  necessary  parties  were  not  before  the  court  to  enable  it  to 
pass  a  definitive  judgment  as  to  the  validity  vel  non  of  the  act  of 
revocation  or  of  the  testament  itself — the  court  was  of  the  opinion 
that  the  judgmefit  asked  was  in  regard  to  the  administration  in  the 
first  instance ;  that  the  primary  administration  or  care  of  the  sac- 
cession  would  have  to  be  based  upon,  the  face  of  the  records  as 
made,  to -wit:  the  will  and  the  act  of  revocation;  that  parole  evi- 
dence conld  not  be  received  at  that  junction  of  affairs  on  the  issQe 
then  before  the  court  to  assail  the  validity  of  the  act  of  revocation  ; 
that  if  there  were  in  the  act  of  revocation  itself  any  defects,  of 
course,  the  parties  would  not  be  concluded  from  showing  that  on  the 
face  of  the  papers."  To  this  ruling,  opponents  excepted  and  re- 
served a  bill. 

The  court  rendered  judgment  against  the  opponents  and  in  favor 
of  the  public  administrator,  dismissing  the  opposition  and  appointing 
the  public  administrator  administrator  of  the  succession.  It 
reserved  to  all  parties  in  interest  the  right  to  attack  by  direct  action, 
either  the  testament  of  the  deceased  or  the  act  of  the  revocation. 

Opponents  appealed. 

In  their  brief,  they  say: 

««  The  District  Judge  having  excluded  all  parole  evidence  going  to 
assail  the  validity  of  the  notarial  revocatory  act  before  Upton,  notary 
public,  for  non  compliance  on  his  part  with  legal  formalities,  the  con- 
troversy narrows  down  to  this  legal  proposition :  *  Oan  a  testament 
be  revoked  in  Louisiana  by  a  pure  notarial  act  which  is  not  itself  a 
will  because  not  containing  any  disposition  of  property  in  favor  of 
instituted  heirs  or  legatees,  though  it  be  drawn  up  with  the  apparent 
formalities  of  a  nuncupative  testament  by  public  act.'  " 

Counsel  say :  ''  This  question  is  res  nova  in  this  State  for  it  has  not 
happened  before  (so  far  as  we  have  seen) ,  that  a  person  who  had 
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made  a  testament  ever  called  upon  a  notary  to  receive  a  declaration 
of  annulment  thereof  without  making  an^  other  dispoaition  of  prop- 
erty. It  is  remarkable  that  the  testatrix  of  Angoet,  who  had  made 
eo  many  eccentric  dispoeitionB  mcrtU  cau9a^  shonld  in  November  f ol« 
lowing,  dictate  a  notary  public  the  simple  declaration,  *  I  do  hereby 
revoke  all  former  wills  heretofore  made  by  me.'  If  such  an  act 
which  the  notary  himself  styles  an  *  act  annulling  all  wills  and  testa- 
ments'  and  which  no  one  claims  to  be  a  will,  is  sufficidnt  in  Louis- 
iana, as  it  certainly  is  in  France,  under  the  express  provisions  of  Art. 
1085  of  the  Code  of  Napoleon,  to  place  the  testatrix  back  in  a  posi- 
tion of  hesitancy,  then  the  public  administrator  rightly  held  that  the 
succession  was  vacant  and  intestate.  Opponents,  on  the  contrary, 
■are  entitled  to  the  probate  of  the  will  of  August  7, 1805,  and  to  qual- 
ify as  executors  thereunder,  if  the  said  revocatory  act  is  unknown 
to  our  ^Btem  of  laws,  and  can  not  validly  revoke  the  prior  testa- 
mentary dispositions  of  the  deceased."  «  *  «  Qq^  \egBl  proposi- 
tion is: 

'*  1.  An  act  of  last  will  can  not  be  revoked  expressly  in  Louisiana, 
except  by  a  subsequent  and  different  act  of  last  will. 

<*  2.  A  purely  revocatory  act  which  makes  no  disposition  of  prop- 
ty,  provides  for  no  legatees,  instituted  heirs  or  testamentary  execu- 
tors, is  not  a  testament  or  act  of  last  will. 

**  8.  Hence  the^  revocatory  action  is  worthless,  even  though  to  all 
-outward  appearances  it  be  a  will  since  it  has  neither  the  substance 
nor  elements  of  a  will." 

The  only  question  submitted  to  us  is,  whether,  in  order  that  a  tes- 
ttktor  should  make  an  effective  revoeatiou  of  prior  wills  made  by 
him,  it  be  necessary  not  only  that  he  should  formally  declare,  in 
writing,  in  an  act  in  proper  form,  clothed  with  proper  formalities, 
that  he  revoke  all  prior  wills,  but  that  in  the  act  in  which  he  makes 
such  formal  declaration  he  should,  by  express  aflOrmative  declara- 
tions, dispose  of  his  property,  either  universally  or  by  universal  title 
-or  by  particular  title. 

The  law  of  Louisiana  on  the  subject  of  the  revocation  of  wills  lies 
within  very  narrow  compass.     It  is  as  follows: 

Abtioub  1690.  ''Testaments  are  revocable  at  the  will  of  the  testa- 
tor until  his  decease.  The  testator  can  not  renounce  this  right  of 
revocation  nor  obligate  himself  to  exercise  it  only  under  certain 
words  and  restrictions,  and,  if  he  does  so,  such  declaration  shall  be 
-considered  not  written." 
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Art.  1691.  ''  The  revocation  of  testamentB  by  the  act  of  the  tes- 
tator is  express  or  tacit,  general  or  particular.  It  is  express  when 
the  testator  has  formally  declared,  in  writing,  that  he  revoked  his 
testament,  or  that  he  revokes  sach  a  legacy  or  a  particular  disposi- 
tion. 

*'  It  is  tacit  when  it  results  from  some  other  disposition  of  the  tes- 
tator, or  from  some  act  which  supposes  a  change  of  will. 

*'  It  is  general  when  all  the  dispositions  of  a  testament  are  revoked* 

'' Jt  is  particular  when  it  falls  on  some  of  the  dispositions  only 
without  touching  the  rest." 

Art.  1692.  ''The  act  by  which  a  testamentary  disposition  is 
revoked  must  be  made  in  one  of  the  forms  prescribed  for  testaments, 
and  clothed  with  the  same  formalities." 

Opponent's  contention  is  substantially  that  in  Louisiana  the  right 
of  revocation  of  a  will  is  not  an  absolute  right,  but  one  conditioned 
upon  or  made  contingent  upon  the  testator's  making  a  new  will  con- 
taining express  affirmative  new  disposition  of  property;  that  the 
testator  must  not  only  expressly  revoke,  but  expressly  replace;  that 
he  must  not  only  demolish,  but  he  must  actively  reconstruct.  We 
find  nothing  in  Art.  1691,  O.  C,  justifying  that  proposition.  What 
is  the  declaration  in  the  act  of  revocation  which  the  law,  in  that 
article,  requires  to  be  made,  in  order  to  operate  a  revocation?  There 
is  no  uncertainty  on  that  point;  it  is  simply  ''  a  formal  declaration 
by  a  testator  that  he  revoked  his  testament,"  that  and  nothing 
more.  Were  we  to  require  more  than  this  we  would  have  to  add  to 
the  law  instead  of  taking  it  as  it  is. 

The  testator  having,  in  a  prior  will  or  in  prior  wills,  announced 
what,  in  the  absence  of  subsequent  counter  declarations,  would  be 
taken  to  be  his  last  wishes,  he  has  the  right  up  to  death  to  formally 
announce  that  he  has  changed  his  mind,  and  to  declare  that  the  dis- 
position of  the  prior  testaments  should  no  longer  be  taken  as  ex- 
pressive of  his  will.  As  the  prior  testament  was  essential  to  be  made 
in  order  to  bring  about  in  respect  to  the  disposition  of  his  property 
a  departure  from  the  disposition  which  the  law  itself  would  make, 
so  the  only  rational  method  of  bringing  himself  back  into  acquies- 
cence with  those  legal  dispositions,  would  simply  be  by  undoing  what 
he  had  done  before.  The  moment  this  was  done  the  law  would,  by 
its  own  force  control  the  situation,  there  would  be  no  necessity  for 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  999 

Succession  of  Seymour. 

any  expression  of  will  on  this  sabject.     There  woald  instantly  be  a 
nttUuHo  in  integrum. 

Article  1692  does  not  require  that  the  act  of  revocation  should  it- 
self be  a  ''  testament  "  as  opponents  argue — ^it  only  requires  that  it 
should  be  *^  an  act  "  in  ''  one  of  the  forms  prescribed  for  testaments 
and  clothed  with  the  same  formalities." 

There  are  in  this  State  different  forms  or  classes  of  wills.  There 
are  nuncupative  or  open  testaments,  mystic  or  sealed  instruments 
and  olographic  testaments,  and  nuncupative  testaments,  are  subdi- 
yided  into  nuncupative  testaments  by  public  act,  and  nuncupative 
testaments  by  private  act.  Each  form  of  testament  is  subjected  by 
law  to  the  observance  of  certain  specified  formalities  or  '<  solemni- 
ties." Whenever  an  act  is  presented  as  an  act  of  revocation  of  a 
will,  all  that  is  necessary  in  order  that  it  should  hold  good,  is  that 
the  act  in  which  the  required  formal  decln ration  of  revocation  is 
found,  shall  on  examination,  prove  to  be  in  one  of  the  forms  pro- 
vided for  testaments  and  clothed  with  the  same  formalities. 

Opponents  say  that  such  a  construction  would  be  unreasonable. 
They  ask  why  should  the  Legislature  have  ordained  that  the  revoca- 
tory act  should  have  the  shadow  and  not  the  substance  of  a  will? 
Why  depart  from  the  rather  too  liberal  dispositions  of  Art.  184  of 
the  Code  of  1808,  as  well  as  from  the  amendments  proposed  by  the 
commissioners  appointed  under  the  Act  of  1822  to  revise  that  code, 
and  from  Art.  1035  of  the  Code  Napoleon?  Was  it  not  because  we 
wanted  to  return  to  first  principles,  since  under  the  Roman  law  a 
** testament"  could  only  be  revoked  by  another  '^  testament?" 
Woold  not  such  construction,  they  say,  be  liable  to  the  criticism  of 
tautology.  For  is  not  saying  that  the  words  '^  the  act  must  be  made 
in  one  of  the  forms  prescribed  for  testaments"  refer  only  to  the 
general  appearance  of  the  instrument  and  not  to  its  very  substance, 
equivalent  to  saying  'Hhat  it  must  be  clothed  with  the  same 
formalities?"  Why  should  the  two  sentences  be  placed  in  juxtapo- 
sition if  they  both  contemplate  the  same  object?  Is  it  not  evident 
that  the  words  *^  must  be  made  in  one  of  the  forms  "  have  a  mean- 
ing quite  distinct  from  the  words  '^  clothed  with  the  same  formali- 
ties?" And  since  the  latter  deals  with  the  outward  appearance  of 
things  the  former  necessarily  have  a  deeper  significance. 
Article  184  of  the  Code  of   1808  provided  that:  **In  revoking  a 

testamentary  disposition  less  solemnity  is  required  than  in  making 
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it.  Thns  a  testament  may  be  revoked  by  another  testament,  or  by  a 
codicil  or  by  any  other  act  received  by  a  notary  in  presence  of  two 
witnesses  expressing  a  declaration  of  a  change  of  will.  In  like 
manner  a  codicil  may  be  revoked  by  a  new  codicil,  or  by  a  testament 
or  by  an  act  passed  as  above  specified." 

When  the  Code  of  1808  was  revised,  the  Code  Napoleon  was  in 
■exlBtence,  and  the  law  bearing  npon  the  subject  of  the  revocation  of 
wills  was  embodied  in  Art.  1085  of  that  Code,  and  it  read  as  follows: 

*'Les  testaments  ne  ponrront  dtre  r6voqate  en  tout  on  en  partie 
•que  par  on  testament  po8t6rietir  on  par  on  acte  devant  notaires  por- 
tant  dtelaration  dn  changement  de  volont6." 

In  dealing  with  the  subject  of  the  revocation  of  wills  in  the  re- 
vision of  the  Code  of  1880,  through  the  adoption  of  that  of  1826,  our 
lawmakers  did  not,  in  Art.  1686  of  the  CivH  Code  (now  Art.  16d2) 
think  proper  to  follow  the  language  of  Art.  1086  of  the  Code  Napo- 
leon. The  phraseology  of  the  French  article  had  enabled  some  strict 
-constructionists  in  France  to  insist  that  inasmuch  as  by  it  it  was 
declared  that  'Testaments  can  be  revoked  in  whole  or  in  part 
•only  by  a  subsequent  testament  or  by  an  act  before  a  notary  public 
-declaratory  of  a  change  of  will,"  and  inasmuch  as  by  law  the  word 
**  testament "  had  been  given  a  fixed  definition  declaring  it  (Art.  896 
O.  N.)  '<  an  act  by  which  a  testator  disposes  for  a  time  when  he  shall 
no  longer  exist,  of  the  wholo  or  of  part  of  his  property,  and  which 
he  can  revoke,"  therefore  it  was  necessary,  in  order  to  bring  about 
a  revohation  when  attempted,  in  any  other  manner  than  by  an  act 
before  notary,  that  the  act  of  revocation  should,  at  the  same  time, 
be  one  making  a  disposition  of  his  property,  either  partially  or 
-entirely. 

We  scarcely  think  that  the  framers  of  the  French  law  intended, 
under  Art.  1086  of  the  Code  Napoleon,  to  make  the  revocation  of  a 
will  by  a  testator  dependent  upon  a  new  affirmative  disposition  of 
his  property  or  to  impose  limitations  upon  the  power  it  itself  of 
revocation.  Had  this  been  their  intention  we  would  have  found 
the  same  obligation  repeated  in  that  portion  of  the  article  allowing 
a  revocation  through  an  act  before  notaries.  We  find  no  such 
obligation  imposed  upon  the  testator,  when,  in  that  form,  he  revokes 
his  former  will.  All  that  is  required  of  him  under  such  circum- 
atances  is  to  make  a  formal  declaration  of  a  change  of  will  (change- 
ment de  volente),  and  not  a  declaration  of  a  new    disposition 
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of  the  property  (diBposition  de  sea  biens) .  The  necessity  for  '<a  new 
dispoeition  of  property''  thns  Insisted  npon  in  France  when  the  act 
of  revocation  was  sought  to  be  made  through  an  act  under  private 
rignatore,  rests  exclusively  upon  a  supposed  obligation  of  blindly 
following  the  very  letter  of  the  law  as  to  form.  Our  own  Legisla- 
tore  doubtless  saw  to  what  result  the  injudicious  use  of  the  word 
*'testament"  had  led  up,  and,  in  our  opinion  it  left  that  word  out 
precisely  to  avoid  a  similar  contention  being  made  here.  We  not 
only  departed  from  the  French  article  in  the  change  just  referred 
to,  but  we  did  so  also  in  respect  to  the  requirements  of  the  '^notarial 
set^'  when  one  was  to  be  resorted  to  as  furnishing  the  evidence  of 
a  change  of  will.  Under  the  Oode  Napoleon  this  act  is  referred  to 
■Imply  as  "un  acte  devant  notaires,"  while  with  us  the  act  must 
not  only  be  an  act  before  a  notary,  but  it  must  be  in  the  form  pre* 
icribed  for  testaments  and  clothed  with  the  same  formalities. 

The  dominant  idea  with  us  is  obviously  that  as  by  law  the  original 
testamentary  dispositions  of  a  person  have,  in  order  to  be  given 
effect  to  to  find  expression  and  be  evidenced  in  a  fixed  designated 
way  so  a  change  of  will  in  respect  to  those  dispositions  has  to  find 
expression  and  be  evidenced  in  like  solemn  manner,  but  on  the  other 
band  that  to  this  change  of  will  (changement  de  volenti)  u  1  force 
and  effect  has  to  be  given  when  so  evidenced. 

Our  law  makers  have  manifested  no  desire  te  give  a  preference 
to  testamentary  successions  over  legal  successions.  On  the  con- 
trary, the  disposition  of  property  at  death,  as  fixed  by  the  law 
itself,  was  deliberately  adopted  as  the  system  most  consistent  with 
juatice  and  equity,  and  that  system  is  only  departed  from  by  strict 
adherence  to  well  defined  rulea.  There  is  no  reason,  therefore, 
leading  us  to  suppose  that  the  law  maker  has  attached,  as  a  condi- 
tion to  the  revocation  of  an  existing  will  that  the  testator  revoking 
the  will  should  be  forced  to  affirmatively  make  a  new  disposition  of 
his  property.  Opponents  look  upon  the  words  ''form"  and  *<form- 
alitiea"  as  synonymous,  but  in  this  there  is  error. 

If  a  person  on  being  told  that  another  who  had  just  died  had  left 
a  win,  should  ask  in  what  form  this  will  was,  the  answer  would,  at 
once,  be  either  that  it  was  an  olographic  will,  a  nuncupative  will  by 
public  act — a  nuncupative  will  by  private  act  of  a  mystic  will — if  he 
were  to  then  ask  whether  all  the  formalities  required  by  law  in  the 
premises  had  been  fulfilled,  the  person  to  whom  this  question  was 
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addressed  would  instantly  know  and  recognize  that  this  was  not  a 
repetition  of  the  first,  bnt  an  entirely  new  and  distinct  question,  call- 
ing  either  for  an  affirmative  answer  or  for  the  specifying  of  some 
particular  act  or  acts,  which  had  either  been  omitted  by  the  testator, 
the  witnesses,  or  the  notary,  or  all  of  them,  or  had  been  illegally  and 
improperly  performed. 

We  have  not  been  called  on  to  examine  the  act  of  revocation 
which  is  relied  on  in  this  case,  with  respect  to  its  form  or  as  to  its 
being  open  to  attack  through  extrinsic  evidence. 

We  understand  it  to  be  conceded  that  the  act  (leaving  aside  the 
question  of  its  not  containing  affirmative  declarations  as  to  the  dis- 
posal of  the  testator's  property)  conforms  as  to  form  with  the  legal 
requirements  for  a  nuncupative  will  by  public  act,  and  that  it  is  on 
its  face,  clothed  with  the  formalities  required  for  such  a  testament . 
We  understand  it  to  be  conceded  that  the  District  Court  was  justified 
in  making  the  rulings  it  did,  unless  it  was  wrong  in  overruling  appel- 
lants in  the  position  taken  by  them  before  it  and  before  this  court, 
that  by  reason  the  absence  of  new  direct  affirmative  disposal  of  her 
property  by  the  testator,  Fannie  Seymour,  in  the  act  of  revocation 
passed  before  Upton,  notary,  withdrew  the  act  (on  its  face)  from 
being  taken  as  an  act  of  revocation,  thus  leaving  the  original  will  in 
full  force  and  effect.  We  think  the  District  Court  took  a  correct 
view  of  that  particular  question.  The  effect  of  our  so  holding  is  that 
the  judgment  appealed  from  must  be  affirmed. 

The  judgment  appealed  from  being,  in  our  opinion,  correct,  it  is 
hereby  affirmed. 


No.  12,089. 

Mb8.  E.  H.  Gannon  vs.  New  Oblbans  City  &  Lakb  Railroad 
Company  and  New  Orleans  Traction  Company,  Limited. 

In  an  action  for  damages  for  a  death  by  wrongful  act,  failure  of  the  plaintiff  to 
connect  by  proper  testimony  all  the  necessary  facts  and  circumstances.will 
not  justify  the  Supreme  Court  in  supplying  such  testimony  by  inferences. 

A  PPEAL  from  the   Civil  District  Court  for  the  Parish  of  Orleans. 
^     Rightor,  J. 


Joseph  N.  Wolfson  for  Plaintiflf,  Appellant. 
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Denigre^  Blair  &  DenSgre  and  Hugh  A,   Bayne  for  Defendants, 

Appellees. 

Argaed  and  sabmitted  April  9,  1896. 
Opinion  handed  down  May  4,  1896. 
Rehearing  refused  June  1,  1896. 


Action  for  fifteen  thousand  dollars  for  damages  for  death  of  minor 
child  caased  by  the  alleged  gross  negligence  of  defendant's  company. 
There  was  judgment  for  defendant  and  plaintiff  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  On  the  29th  of  April,  1894,  Gladys  Gannon,  a 
little  girl,  five  years  and  nine  months  old,  died  at  the  Hospital,  in  New 
Orleans,  by  reason  of  having  had  her  thigh  crushed  or  broken  the  day 
previous  by  one  of  the  wheels  of  a  car  belonging  to  the  New  Orleans 
City  &  Lake  Railroad  Company.  The  present  action  is  one  by  the 
mother  of  the  child  seeking  a  judgment  against  that  company  and 
the  New  Orleans  Traction  Company  for  fifteen  thousand  dollars  dam- 
ages as  resulting  from  the  injuries  so  received.  Plaintiff  asks  five" 
thousand  dollars  damages  in  her  own  right  and  ten  thousand  dollars 
damages  under  and  through  the  right  of  action  which  the  child  her- 
self had.  The  case  presented  to  us  is  one  of  those  distressing  acci- 
dents constantly  occurring  in  a  crowded  city  upon  the  streets  of 
which  railway  companies  have  been  permitted  to  operate  their  cars. 
We  recognize  the  fact  that  the  driver  of  a  car  may  be  called 
upon  to  exercise  much  greater  caution  where  he  sees  ahead  of 
him  a  child  on  or  near  the  track  upon  which  he  is  driving  than  he 
woold  were  he  to  see  a  grown  person  occupying  the  same  position. 
The  accident  in  this  case  occurred  at  the  corner  of  Oonstance  and 
Bordeaux  streets.  The  former  is  quite  a  narrow  street  on  which 
the  defendant  company,  under  a  franchise  from  the  city,  has  run 
one  of  its  tracks.  That  track  was  then  used  for  horse  cars 
going  from  the  upper  to  the  lower  part  of  the  city.  Constance 
street  is  parallel  to  and  Bordeaux  is  perpendicular  to  the  Mississippi 
river.  On  the  morning  of  the  accident,  about  9  o'clock,  the  mother 
of  the  child,  who  occupies  a  house  between  Bordeaux  street  and  the 
street  below,  on  the  side  of  the  street  known  as  the  lake  side  of  the 
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street,  in  4»>iitradi8tiiictioii  to  the  opposite  side,  known  as  the  river 
side,  sent  her  over  to  a  grocery  at  the  upper  comer  of  Oonstance 
and  Bordeaax  streets,  on  the  river  side  of  Oonstance.  She  went 
alone  with  a  basket  npon  her  arm  to  porchase  charcoal  at  the  comer 
«tand.  She  had  frequently  before  been  sent  alone  on  similar  errands 
^thont  inJQiy.  The  mother  watched  her  bat  from  the  window  of 
lier  house.  The  child  entered  the  grocery,  made  the  purchase  and 
€ame  out  upon  the  sidewalk  with  another  child  supposed  to  be  the 
daughter  of  the  grocery  man.  She  had  a  sunbonnet  upon  her  head 
and  the  basket  on  her  arm.  Stopping  a  moment  on  the  sidewalk  to 
take  from  the  other  child  some  fruit  handed  her,  she  attempted  to 
pass  across  the  street. 

After  a  careful  examination  of  the  whole  testimony,  we  have 
reached  the  conclusion  that  if  any  blame  at  aO  could  attach  to  the 
'driver  it  would  have  been  found  in  the  interval  of  time  between  the 
•crossing  of  the  gutter  by  the  child  and  her  striking  the  mule  or  car. 
The  car  was  being  driven  slowly — ^the  driver  had  his  hand  upon  the 
brake  prepared  to  act  as  soon  as  anything  should  arise  calling  for 
action.  It  would  be  utterly  unreasonable  to  exact  that  the  mere 
presence  of  a  child  Ave  or  six  years  old  upon  the  sidewalk  or  ban- 
£|uette  with  a  basket  upon  her  arm  should  force  the  driver  of  a  street 
•car  to  bring  it  to  a  dead  stop  upon  the  bare  possibility  that  it  might 
leave  the  place  it  was  then  occupying  securely,  to  either  walk  or 
irun  suddenly  into  danger.  There  was  nothing,  in  our  opinion,  in  the 
situation  to  indicate  to  the  driver  that  the  child  would  attempt  to 
<cross  the  street.  The  witness  Huddlestone  and  the  driver  both  state 
iihis  to  have  been  the  fact.  In  reference  to  occurrences  taking  place 
after  the  chUd  moved  across  the  gutter.  Paddock,  another  witness, 
says  he  applied  the  brake  before  she  strack  the  mule  or  car.  He 
sUbo  says  that  he  saw  the  child  all  the  time  and  did  not  see  Huddle - 
istone  at  all.  We  do  not  know  whether  the  witnesses  were  separated 
•or  not,  but  the  driver  seems  to  have  a  thorough  knowledge  of  the 
child's  position  and  actions.  We  do  not  attach  to  Huddlestone's 
statement  that  Paddock  was  looking  at  him  at  the  time  of  the  acci- 
dent the  same  importance  that  plaintiff's  counsel  does.  It  is  di- 
rectly contradicted  by  Paddock,  and  the  precise  instant  that  the  driver 
may  have  looked  in  the  direction  of  Huddlestone,  if  he  did  so  at  all, 
is  a  matter  too  liable  to  mistake  to  have  much  weight— -nothing  is  so 
xapid    and    shifting    as     glances    from     the     eye.      Huddlestone 
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was   on   the    npper   side    of    Bordeaux    street,    and    there    wa» 
nothing   in   his    presence    there    calculated    to    call   attention   to 
him.    Had    he  been  on  the  lower    side    the    driver    might    have 
sopposed  he  was   waiting  to  take  the    car.    We  understand    the 
evidence    to    show    that  the    child  left   the    door  of  the  grocery, 
walked  diagonally    to    the    comer    of  Constance    and    Bordeaux 
streets — paused  there  to  take  some  fruit  from  a  companion  child  and 
then  walked  perpendicularly  across  the  street  to  the  track — a  dis- 
tarce  of  eleven  feet  and  a  half.    The  driver  says  she  ran  across. 
Montgomery,  a  witness,  that  she  walked;  but  whether  she  walked  or 
ran  the  driver  says  that  as  she  approached,  and  before  she  struck  the 
mule  or  car,  he  applied  the  brakes.    We  cannot  say,  under  the  evi- 
dence, that  he  did  not  act  as  promptly  as  the  occasion  called  for. 
There  was  certainly  little  time  for  action.    Possibly  a  quick,  loud  call 
to  her  from  the  driver  might  have  caused  the  child  to  halt,  and 
been  more  efficacious  than  an  application  of  the  brakes,  but  no  sug- 
gestion was  made,  either  in  the  pleadings  or  argument,  that  he  was 
guilty  of  negligence  or  omission  of  duty  in  not  having  done  so.    The 
precise  iK>int  where  the  collision  took  place  has  not  been  established. 
The  mother  and  Huddlestone  were  on  the  opposite  side  of  the  street 
and  their  views  were  masked  by  the  passing  of  the  mule.  We  think, 
bowever,  that  the  chUd  must  have  first  come  into  collision  with  the 
male,  but  exactly  where  we  can  not  say.    The  establishment  of  that 
fsct  is  important  only  in  testing  whether  or  not  the  condition  of  the 
brakes  should  enter  as  a  factor  in  the  determination  of  the  caase. 
Paddock  says  the  shoe  of  the  car  was  worn  and  that  the  car  slipped 
possibly  two  feet  further  than  it  should.    His  answers  are  not  as 
clear  as  would  be  desirable  as  to  the  cause  of  the  slipping,  as  he 
refers  to  the  slippery  condition  of  the  track  on  that  morning  as  one  of 
ttie  causes.  In  answer  to  a  question  whether  he  could  have  avoided 
the  accident  had  the  brake  been  in  good  order,  he  answered  positively 
be  could  not.    This  answer  was  evidently  supposed  by  plaintiff's 
counsel  to  have  been  made  with  reference  to  the  driver's  claim  that 
the  child  struck  the  dashboard  and  did  not  strike  the  mule,  for  the 
question  was  rei>eated  to  him,  **  If  the  brake  had  been  in  good  order 
could  you  have  avoided  the  accident  had  the  child  struck  the  mule?  '* 
To  thiB  he  replied,  Well,  then   he  might.    The  question  as  again 
repeated  was  awkwardly  put,  but  the  obvious  meaning  of  it  was,  '<  If 
the  child  had  struck  the  mule,  could  you  have  avoided  the  accident 
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with  the  brakes  in  the  condition  they  were  then  in."  To  this  he  re- 
plied, he  could  not  say  that ;  but  he  certainly  could  have  done  so  if  the 
child  had  struck  the  front  part  of  the  mule — but  he  immediately 
added,  there  was  a  doubt  in  his  mind ;  the  car  might  have  slipped 
for  all  he  knew. 

Under  the  evidence,  it  is  difficult  for  us  to  fix  with  certainty  what 
part  the  bad  condition  of  the  brake  bad  in  not  preventing  the  acci- 
dent. The  driver  says  the  car  ran  about  six  feet  and  a  half  before  it 
came  to  a  dead  stop— that  it  slipped  two  feet  and  a  half  further  than 
it  should  have  done  after  the  brakes  were  on.  Did,  or  did  not,  the 
fact  that  the  car  stopped  make  any  difference  in  the  actual  result? 
Did  the  slipping  cause  the  injury,  or  merely  aggravate  it,  and  if  it 
agg^ravated  it  merely,  to  what  extent  did  it  do  so?  Would  the  acci- 
dent have  resulted  in  something  short  of  death  had  the  car  been 
stopped  earlier?  Would  not  the  same  result  have  occurred  had  the 
car  stopped  two  feet  short  of  where  it  did? 

The  District  Court  thought  the  case  too  close  a  one  to  justify  a 
judgment — that  the  evidence  did  not  come  up  to  the  standard  of  the 
<< reasonable  certainty"  exacted  from  a  plaintiff. 

We  adopted  as  correct  the  statement  of  the  witness  Montgpmery 
that  the  first  point  at  which  the  collision  occurred  was  about  the 
flank  of  the  mule.  This  brings  the  case  within  the  statement  of 
the  driver  that  '^  perhaps  "  he  might  have  stopped  the  car  in  time 
to  have  prevented  the  accident  had  the  shoe  of  the  car  been  in  good 
condition.  Had  the  evidence  shown,  with  reasonable  certainty, 
that  the  distance  between  the  point  of  original  collision  and  the 
wheel  of  the  car  was  such  as  to  have  made  it  possible  for  the  acci- 
dent to  have  been  avoided  had  the  car  been  supplied  with  proper 
shoes,  we  would  have  reversed  the  judgment,  but  one  of  the  links 
in  plaintiff 's  evidence  is  missing,  and  we  do  not  feel  authorized  to 
supply  it  by  inferences.  Plaintiff  has  the  burden  on  her  throughout. 
She  has  to  connect  the  defective  shoe  with  the  accident,  and  estab- 
lish affirmatively  that  had  the  shoe  been  in  good  condition  the 
accident  could  have  been  prevented.  The  effort  of  both  plaintiff 
and  the  defendant  seems  to  have  been  directed  to  the  conduct  of  the 
driver,  instead  of  to  the  defectiveness  of  the  appliances  and  its 
results. 

The  case  comes  before  us  on  appeal  from  a  judgment  of  the  Dis- 
trict Court  adverse  to  the  plaintiff.  We  see  no  error  in  that  judg- 
ment and  it  is  hereby  affirmed. 
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No.  12,133. 
The  State  vs.  Maurice  J.  Hart. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Or- 
leaDB.  FeTguB(m^  J. 


M.  J,  Ounningham^  Attorney  Genera],  and  Charles  A.  Butler j  District 
Attoraey  (P.  A,  SimmonSf  Jr,,  of  Counsel),  for  Plaintiff,  Appellee. 


T.  J,  Semmea,  Evans  &  Dunn,  A.  D.  Henriques,  Rogers  &  Dodds  and 
James  A.  Walker  for  Defendant,  Appellant. 


Submitted  on  briefs  April  11,  1896. 
Opinion  handed  down  April  20,  1896. 
Rehearing  refused  Jane  1,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.     For  the  reasons  assigned  in  the  case  of  State  vs.  Hart 
No.  12,182,  it  is  ordered  that  this  appeal  be  dismissed. 


No.   12,134. 

The  State  vs.  M.  J.  Hart. 

A  PPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
^    Ferguson,  J. 


M,J.  OunningJiam,  Attorney  General,  and  Chas,  A.  Butler,  District 
Attorney  (P.  A.  Simmons,  Jr.,  of  Counsel),  for  Plaintiff,  Appellee. 


T.  J.  Semmss,  Evans   &  Dunn,  A,  D,  Henriques,  Rogers  &  Dodds 
Md  James  C,  Walker  for  Defendant,  Appellant. 


Sabmitted  on  briefs  April  14,  1896. 
Opinion  handed  down  April  20,  1896. 
Hehearing  refused  June  1,  1896. 
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The  opinion  of  the  court  was  delivered  by 

MiLiiBB,  J.  For  the  reasons  assigned  in  the  opinion  in  the  case 
of  State  vs.  Hart,  No.  12,182,  this  day  delivered,  it  is  ordered  that 
the  appeal  in  this  case  be  dismissed. 
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Jli§  No;  12,182. 

fi^  ^H  State  op  Louisiana  vs.  Maurice  J.  Habt. 

The  Judcnment  refasing  the  change  of  venue  applied  for  by  the  aoonsed  is  not 
appealable  apart  from  the  appeal  from  the  sentence,  accorded  him  by  the 
Constitution  and  laws.    Constitution,  Article  81;  R.  S.  S.,  1081. 

A  PPEAL  from  the  Oriminal  District  Oourt  for  the  Parish  of  Orleans, 
^    FergtLSon,  J. 


M,  J.  Cunningham^  Attorney  General,  and  OhcLS.  A,  Butler j  District 
Attorney  (P.  A,  Simmonaj  Jr.j  of  Oonnsel),  for  PlaintifP,  Appellee. 


T.  J.  Semmea^  EtHtna  A  Dwnn^  A.  D,  HenHques^  Rogers  dt  Dodde 
and  Jew.  0.  Walker  for  Defendant,  Appellant. 


Submitted  on  briefs  April  11,  1896. 
Opinion  handed  down  April  20,  1806. 
Rehearing  refused  Jane  1,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  accused  appeals  from  the  Judgment  refusing  his 
application  for  a  change  of  venue.  The  State  moves  to  dismiss  the 
appeal  on  the  ground  that  the  accused  is  allowed  the  appeal  from  the 
sentence,  not  from  an  interlocutory  order  or  judgment. 

The  general  principle  is  that  errors  in  the  orders  or  decisions  of 
the  lower  court,  made  in  the  progress  of  the  suit,  must  be  presented 
to  the  appellate  court  on  the  appeal  from  the  final  judgment.  If  it 
were  otherwise,  and  every  question  in  the  suit  could  be  made  the 
subject  of  an  appeal,  it  is  easy  to  see  that  delayed  untU  each  appeal 
should  be  determined,  the  final  decision  would  admit  of  indefinite 
procrastination.  The  rule  restricting  the  appeal  to  that  from  the 
final  judgment  infiezible  in  civil  cases,  with  exceptions  pointed  out 
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by  the  Code,  is  enforced  as  oar  examination  impresses  ns,  withoat 
qualification,  nnless  modified  by  statute,  in  criminal  cases.  Thns,  as 
Mr.  Wharton  pnts  it,  <*Error  can  be  taken  only  after  final  judgment." 
Wharton's  Oriminal  Practice,  Sec.  8217.  Prior  to  the  Constitution  of 
1845,  this  court  had  no  criminal  jurisdiction,  hence  our  decisions 
have  been  made  with  reference  to  the  provisions  in  the  constitutions 
beginning  with  that  of  1845.  But  still,  all  the  decisions  affirm  the 
general  rule  under  examination  as  to  appeals.  The  early  case  of 
Homsby  arose  before  the  Oonstitution  of  1845.  In  that  case  the 
Court  of  Errors  and  Appeals,  called  without  objection  from  the  State 
to  entertain  an  appeal  by  the  accused  from  an  interlocutory  judg- 
ment, overruling  his  motion  in  arrest,  announced  the  opinion  that  the 
appeal  could  be  taken  only  after  verdict,  judgment  and  sentence.  In 
that  case  the  court  heard  the  appeal,  but  stated  if  the  State  had 
moved  to  dismiss,  the  motion  would  have  been  sustained.  If  the 
light  to  appeal  exists  in  this  case,  it  must  then  be  derived  from  the 
Constitution  or  laws.  State  vs.  Hornsby,  8  Robinson,  583 ;  State  vs. 
May,  9  An.  69;  State  vs.  Pratt,  9  An.  157;  State  vs.  Johnson,  36 
An.  d06;  State  vs.  Wilkins,  Jr.,  37  An.  62. 

The  argument  for  the  accused  maintains  that  the  appeal  in  this 
case  derives  support  from  the  article  in  the  Constitution  defining  our 
juriBdiction  in  criminal  cases.     It  is  claimed  there  is  an  important 
change  in  the  jurisdictional  provisions  on  this  subject  in  our  present 
Constitution.     The  Constitutions  of  1845, 1852,  1868  and  1880,  it  will 
be  found,  are  substantially  alike,  except  in  one  particular,  in  our 
view,  not  exerting  any  influence  in  this  discussion.     The  jurisdiction 
in  criminal  cases  is  defined  as  extending  on  questions  of  law  alone, 
to  ftll  criminal  cases  punishable  with  death  or  imprisonment  at  hard 
labor.    Under  the  Constitution  of  1868  the  appeal  was  restricted  to 
cases  in  which  the  punishment  specified  was  actually  imposed.     Ar- 
ticle 74.    Under  the  Constitutions  of  1846,  1852  and  1879,  actual  im- 
position of  the  punishment  was  dispensed  with,  and  the  appeal  al- 
lowed, when  the  offences  were  of  the  character  to  admit  of  the  death 
penalty  or  imprisonment  at  hard  labor.     Articles  63  of  1845,  62  of 
1852,  and  81  of  1879.     The  language  in  our  pi*esent  Constitution,  like 
Uiat  of  1845  and  1852,  in  conferring  criminal  jurisdiction  on  this  court 
is*  that  in  criminal  cases  the  jurisdiction  exists  on  questions  of  law 
^ne,  when  the  punishment  of  death  or  imprisonment  at  hard  labor 
nisy  be  inflicted  or  a  flue  exceeding  three  hundred  dollars  is  imposed. 
64 
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AH  these  articles  simply  define  the  class  of  cases  appeaUhle  to  this 
court.  It  is  manifest,  we  think,  that  the  articles  do  not  deal  at  all 
with  the  stage  of  the  snit  when  the  appeal  is  to  be  taken.  That  was 
left  to  be  determined  on  general  principles  or  by  statute,  and  when 
onr  present  Constitution  came  into  existence  our  jurisprudence  and 
our  statute  both  fixed  the  right  of  appeal  of  the  accused  as  arising 
only  on  sentence.  We  can  find  nothing  in  the  organic  law  to  sustain 
the  contention  that  the  appeal  from  the  interlocutory  judgment  is 
give  the  accused  by  the  Constitution. 

We  turn  to  our  statute  on  the  subject,  which  has  been  in  existence 
and  under  judicial  notice  for  more  than  forty  years,  now  section  1031 
of  the  Revised  Statutes.  It  provides:  '*  If  final  judgment  has  been 
rendered  on  any  indictment  where  the  punishment  of  death  or  hard 
labor  may  be  inflicted,  an  appeal  may  be  taken  to  the  Supreme 
Court."  The  statute  follows  the  article  of  the  Constitution  as  to  the 
cases  appealable,  and  supplies  what  the  Constitution  leaves  un- 
touched, the  time  for  the  appeal.  The  statute  needs  no  comment. 
Nor  can  we  perceive  the  Act  No.  30  of  1878  in  any  respect  modifies 
the  statute.  *'  In  all  case  where  appeals  are  allowable  under  the 
Constitution  "  the  act  of  1878  directs  the  appeal  may  be  verbal  or  in 
writing;  the  act  further  specifies  the  time  within  which  the  applica- 
tion is  to  be  made,  and  contains  other  provisions  as  to  the  return 
day  and  filing  of  briefs.  It  remains,  we  think,  that  oar  statutory 
legislation  gives  the  accused  the  appeal  only  from  the  sentence. 

We  can  not  appreciate  that  the  application  for  a  change  of 
venue  is  an  independent  issue,  not  a  part  of  the  suit  in  which 
the  application  is  made.  If  an  incident  of  the  suit  like  other 
questions  arising  in  the  course  of  the  trial,  it  comes  here  on  the 
appeal  from  the  sentence,  or  it  can  not  reach  this  court  at  all.  That 
an  application  relating  to  the  mode  of  trial  is  an  incident  of  the 
suit,  we  think  is  obvious  and  the  application  to  change  the  venue 
manifestly  refers  to  the  method  of  trial.  This  court  has  recognized 
the  right  of  appeal  by  the  State  from  an  order  changing  the  venue. 
This  decision  was  on  the  theory  that  the  judge  without  observing  the 
requisites  of  the  law  bad  directed  the  change.  It  was  a  final  judg- 
ment in  this  sense;  it  ended  the  suit  in  this  court  from  which  the 
change  was  ordered.  Besides,  there  it  was  the  appeal  of  the  State 
not  the  accused.  In  our  view  the  application  for  the  change  of 
venue  is  to  be  viewed  as  incidental  to  the  suit,  part  of  it  and  not  an 
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iadependent  proceeding,  the  subject  of  a  separate  appeal.  This 
Tiew  is  strongly  enforced  by  the  obstmction  in  the  administration  of 
justice  that  wonld  result  if  an  appeal  from  the  refusal  to  change  the 
Tenue  was  allowed  on  the  theory  that  the  petition  for  a  change  of 
venue  was  in  itself  a  suit  carrying  the  right  of  the  accused  to  delay 
the  trial  for  the  offence  until  the  determination  of  the  appeal  from 
the  decision  on  the  issue  as  to  the  venue. 

We  have  considered  the  cases  cited  on  behalf  of  the  defendant. 
The  decisions  in  87  An.  676,  State  vs.  Robinson,  and  88  An.  688, 
State  vs.  Oliver,  and  16  An.  169,  State  ex  rel,  Shelton  vs.  Judge, 
sre  urged  as  conclusive  in  his  favor.  The  case  in  16  An.  was  an 
appeal  from  a  mandamus  issued  by  the  District  Court  compelling  a 
magistrate  to  examine  parties  on  a  charge  in  reference  to  which 
they  had  given  bonds  to  secure  their  appearance  before  the  Dis- 
trict Court.  There  was  no  discussion  in  the  case  to  shed  any 
light  on  the  point  involved  here.  The  court  held  the  mandamus 
might  work  irreparable  injury,  and  maintained  the  appeal.  In  88 
An.  688  (State  vs.  Oliver),  the  accused  claimed  he  was  entitled  to 
his  discbarge  under  the  verdict  of  the  jury  and  the  arrest  of  the  judg- 
ment ordered  on  his  motion.  If  the  prisoner's  contention  was  well 
founded  he  could  not  be  tried  again.  Under  the  *'  peculiar  circum- 
stances of  the  case  "  a  qualification  well  calculated  to  weaken  the 
antbority  of  the  decision,  the  court  maintained  the  appeal  of  the 
accDsed  from  the  judgment  ordering  another  trial.  A  decision  o^ 
the  same  court,  reported  in  87  An.  82,  was  made  under  analogous 
circomstances.  The  accused  conceived  he  was  entitled  to  be  re- 
lieved of  any  further  prosecution  of  the  charge  because  the  court 
had  discharged  the  jury.  Without  waiting  for  a  second  trial  he  in- 
terposed the  plea  of  *'  once  in  jeopardy  "  and  appealed  from  the 
judgment  overruling  the  plea.  The  court,  affirming  with  emphasis 
that  the  accused  could  appeal  only  from  sentence,  dismissed  the  ap- 
peal. Whatever  authority  may  be  extracted  from  87  An.  675  is,  we 
think,  dispelled*  by  the  subsequent  decision.  Other  cases  cited  on 
behalf  of  the  defendant  are  appeals  by  the  State,  one  type  of  which 
is  the  case  of  State  vs.  Brown,  27  An.  236,  in  which,  too,  the  appeal 
waa  dismissed  on  the  ground  no  sentence  had  been  imposed.  So  far 
as  the  State  is  concerned,  it  is  allowed  to  appeal  from  judgments 
improperly  sustaining  motions  in  arrest,  or  similar  errors  subsequent 
to  verdict,  when  nothing  remains   except  to  sentence    (State  vs. 
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Ellis,  12  An.  300) ,  but  we  can  not  see  that  this  class  of  cases  has  any 
tendency  to  give  the  accased  a  right  to  appeal  from  incidental  rul- 
ings or  interlocutory  orders  made  in  his  case.  Again,  there  is  cited 
in  the  brief,  42  An.  318  (State  ex  rel.  Poch6  vs.  Judge),  a  civil  suit 
in  which  an  appeal  was  allowed  from  the  judgment  overruling  the 
plea  to  recuse  the  judge.  Other  and  perhaps  stronger  decisions  in 
civil  cases  might  be  cited  to  show  the  application  of  the  test  of  irre- 
parable injury  applied  in  civil  cases,  to  determine  the  right  of  ap- 
peal. The  exposition  that  irreparable  injury  can  not,  even  in  a  civU 
case,  be  predicated  on  an  order  with  reference  to  the  mere  mode  of 
trial  might  also  be  furnished.  Hawkins  vs.  Livingston,  10  Martin, 
443.  The  question  here,  however,  is  as  to  the  right  of  the  accused 
to  appeal  in  a  criminal  case,  and  decisions  in  civil  cases  afford  but 
limited,  if  any  assistance. 

We  have  given  this  question  a  careful  examination  and  believe 
our  attention  has  extended  to  all  the  authorities  and  phases  of  the 
discussion  on  behalf  of  the  defendant.  If  the  accused  stands  in  the 
attitude  depicted  in  other  parts  of  the  briefs  to  which  our  investiga- 
tion has  been  in  some  degree  directed,  in  making  up  our  decision  on 
the  motion,  he  is  not,  by  the  dismissal  of  his  appeal,  deprived  of  the 
guarantees  of  a  fair  trial  the  Constitution  and  laws  secure  and 
courts  enforce.  But  we  can  not,  in  response  to  the  argument  forcibly 
urged  on  us  with  respect  to  the  grounds  for  the  change  of  venue, 
recognize  an  appeal,  contrary,  as  we  believe,  to  the  Constitution, 
laws  and  the  fixed  jarisprndence  of  the  State. 

The  application  is  therefore  dismissed. 

Dissenting  Opinion. 

Watkins,  J.  This  appeal  was  graoted  from  a  decree  of  the  trial 
judge  disallowing  the  defendant  a  cbauge  of  venue,  and  the  motion 
to  dismiss  is  grounded  upon  the  theory  that  a  defendant  is  not 
entitled  to  an  appeal  until  after  verdict  and  sentence. 

The  theory  of  the  appellant  is  that  the  decree  of  the  judge  refusing^ 
his  application  for  a  change  of  venue  is  of  the  nature  of  a  final  judg- 
ment disposing  of  the  issue  and  preceding  the  trial,  and  the  review 
of  which  concerns  the  acuused,  but  with  which  the  jury  has  nothing: 
whatever  to  do. 
'  That,  if  he  has  no  recourse  by   separate  appeal,  his  redress  is 
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irretrievably  lost,  as  it  has  become  merged  into  the  verdict  and  jadg- 
ment,  and  mast  be  thereafter  treated  only  as  an  incident  of  the  case. 
Counsel  for  the  State  relies  mainly  npon  the  provisions  of  Revised 
Statutes,  Sec.  1001,  which  are  as  follows,  viz. : 

"If  final  judgment  has  been  rendered  npon  any  indictment 
where  the  punishment  of  death,  or  imprisonment  at  hard  labor 
may  be  inflicted  *  *  *  an  appeal  may  be  taken  on  behalf  of 
the  accused  from  such  judgment,  returnable  to  the  Supreme  Court, 
as  in  civil  cases,"  etc. 

And  from  the  terms  of  the  statute  be  draws  the  inference  that  an 
appeal  is  not  permitted  to  the  defendant  at  any  prior  stage  of  the 
proceedings. 

But  it  must  be  observed  that  the  phraseology  of  the  statute  is 
stated  somewhat  hypothetically,  thus:  "  If  final  judgment  has  been 
rendered,  an  appeal  may  be  taken."  Yet,  if  that  inference  be 
accepted  as  correct,  the  right  of  appeal  would  be  restricted  to  the 
defendant,  as  the  statute  says  *<an  appeal  may  be  taken  on  behalf 
of  the  accused  " — making  no  mention  of  the  State. 

The  appellate  jurisdiction  of  this  court  is  neither  granted  nor 
defined  by  statute,  but  is  granted  and  defined  by  the  Constitution ; 
and  it  declares,  in  broad  and  comprehensive  terms,  that  ''the 
Supreme  Court  shall  have  appellate  jurisdiction  only,  which  juris- 
diction shall  extend  to  *  *  *  criminal  cases  on  questions  of  law 
alone,  whenever  the  punishment  of  death  or  imprisonment  at  hard 
labor  may  be  inflicted,"  etc.    Const.,  Art.  81. 

Construing  the  provisions  of  the  statute  and  the  Constitution 
together  as  laws  in  pari  materia,  we  are  to  consider  and  determine 
whether  an  appeal  can  be  prosecuted  from  a  decree  of  a  trial  judge 
on  a  question  of  law  arising  in  a  criminal  case  antecedent  to  a  judg- 
ment rendered  upon  an  indictment. 

It  may  be  at  once  conceded — and  it  has  been  the  uniform  and  con- 
sistent  course  of  the  decisions  of  this  court  for  a  great  many  years — 
that 'S/ final  judgment  has  been  rendered  upon  an  indictment,"  in 
a  case  punishable  with  death  or  imprisonment  at  hard  labor,  no  ap- 
peal lies,  on  behalf  of  the  accused,  from  any  question  of  law,  separate 
ftnd  apart  from  the  merits  of  the  case ;  but  the  language  of  the  Con- 
•titation  is  in  striking  contrast  with  the  statute,  in  that  the  appellate 
joriidietion  of  this  court  is  expressly  extended  ''  to  criminal  cases  on 
questions  of  law  alone,"  without  any  restriction  in   regard  to  final 
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judgment  having  been  therein  rendered,  or  with  regard  to  the  State 
or  the  accased  being  entitled  to  exercise  that  right. 

It  appears  to  have  escaped  the  attention  of  counsel  for  the  State 
that  the  statute  with  reference  to  appeals  in  criminal  cases  received 
a  most  decided  change  by  a  legislative  enactment  in  1878;  which 
enactment  provides,  ''  that  in  all  criminal  cases  in  which  appeals  are 
allowable  under  the  Constitution,  the  party  desiring  to  iippeal  shall 
file  his  motion,"  etc.     Section  1  of  Act  30  of  1878. 

The  final  section  repeals  all  former  laws  upon  the  same  subject 
matter. 

The  distinguishing  characteristics  of  this  act  are:  (1)  it  particularly 
specifies  all  criminal  cases  in  which  appeals  are  allowable  under  the 
CkmstituHoTiy  without  regard  to  final  judgment  having  been  rendered ; 
(2)  it  confers  the  right  of  appeal  upon  the  party  desiring  to  appeal, 
without  restriction  as  to  the  State  or  the  accused. 

This  statute  seems  to  have  escaped  observation  by  the  court  in 
State  vs.  Wilkins,  37  An.  92,  the  leading  case  cited  by  counsel  for 
the  State,  as  will  be  shown  by  the  following  extracts  which  we  have 
selected  from  the  brief,  viz. : 

'^On  general  principles  an  appeal  from  an  interlocutory  order  or 
judgment  in  criminal  matters  does  not  lie.  It  seems  necessary  to  con- 
tinue to  repeat  the  announcement  that  our  Code  of  Practice  does  not 
assume  to  regulate  criminal  pleading,  and  has  nothing  whatever  co 
do  with  it.  An  appeal  in  criminal  matters  is  regulated  by  the  eommx}n 
law  rules  of  practice,  except  when  modified  by  our  own  statutee,  and  the 
common  law  practice  in  criminal  trials  does  not  know  such  a  pro- 
ceeding as  an  appeal  from  an  order  (or  judgment,  if  you  will)  over- 
ruling a  plea  which  does  not  determine  the  case.  The  appeal  is  from 
the  sentence  or  final  judgment.  Our  statute  is,  that  if  final  judgment 
has  been  rendered  an  appeal  may  be  taken  (Revised  Statute,  Sec. 
1001) ,  and  it  is  but  a  recognition  of  the  universal  rule  that  where  the 
ruling  of  the  lower  court  does  not  dispose  finally  of  the  case,  it  can 
be  reviewed  only  on  appeal  from  the  judgment  that  does  dispose 
finally  of  it.  Wharton  Or.  Pr.  and  PL,  Sees.  775-777."  (Our 
italics.) 

It  is  evident  that  appeals  in  criminal  cases  have  been  recognized 
and  controlled  by  the  provisions  of  the  organic  law,  ever  since  the 
adoption  of  the  Constitution  of  1845,  Art.  68  of  which  is  identical 
in  terms  with  81  of  the  present  Constitution. 
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Prior  to  1843,  appeals  were  not  permitted  in  criminal  casee;  and 
daring  that  year,  the  Legislature  established  the  Court  of  Errors  and 
Appeals,  with  appellate  jurisdiction  to  review  questions  of  law  in 
criminal  cases.  Bat  the  Constitution  of  1845  took  its  place.  In 
State  vs.  Adam,  8  R.  571;  State  vs.  Chariot,  8  R.  529;  State  vs. 
Fount,  2  An.  837,  and  State  vs.  Brown,  4  An.  505,  these  chanj]:es  of 
the  statute  and  constitutional  law  are  treated  of. 

It  is,  therefore,  clear  that  the  provisions  of  the  act  for  the  Territorial 
Legislature  of  1805,  which  adopted  the  precepts  of  the  common  law  in 
reference  to  criminal  proceedings,  had  nothing  to  do  with  appeals  in 
criminal  cases,  which  were  not  permitteduntil  nearly  forty  years  there- 
after.     State  vs.  Seiley,  41  An.  143. 

We  may  consequently  discard  all  common  law  authorities  as  hav- 
ing no  application  to  the  question  before  us. 

That  the  authority  of  Act  30  of  1878  has  been  frequently  recog- 
nized by  this  court  since  the  date  the  Wilkins  case  was  decided,  as 
controlling  the  method  of  appeal,  is  attested  by  the  following  cases, 
amongst  others,  viz.:  State  vs.  Joseph,  38  An.  33;  State  vs.  Cohn, 
38  An.  42;  State  vs.  Jenkins,  35  An.  865;  State  vs.  Burns,  38  An. 
363;  State  vs.  Meddler,  38  An.  390;  State  vs.  Faroiss,  38  An.  484; 
State  vs.  Butler,  35  An.  302;  State  vs.  Stephens,  38  An.  928;  State 
vs.  Estoup,  39  An.  906;  State  vs.  Cloud,  40  An.  618;  State  vs.  Lyon, 
41  An.  952;  State  vs.  Jolivette,  43  An.  509;  State  vs.  Bevell,  47 
An.  48. 

It  will  be  ascertained  to  be  a  fact,  that  in  repeated  decisions  of 
this  coort,  both  prior  and  subsequent  to  the  passage  of  the  act  of 
1878,  the  right  of  appeal  has  been  recognized  in  favor  of  both  the 
State  and  the  accused^  on  questions  of  law  entirely  independent  of  the 
fhuU  judgment  on  the  merits  relative  to  the  guilt  or  innocence  of  the 
Qceused;  and  that  it  has  been  repeatedly  recognized  to  exist  subse- 
qwht  to  judgment,  as  well  as  antecedent  to  judgment  upon  an  indict- 
ment. 

Section  1001  of  the  Revised  Statutes  is  the  exact  reproduction  of 
Sec.  26  of  Act  121  of  1855,  when  the  Constitution  of  1852  was  in 
force ;  and  the  appellate  jurisdiction  of  the  court  in  criminal  cases 
was  practically  the  same  as  it  is  under  the  present  Constitution. 

It  continued  to  be  the  same  under  the  Constitution  of  1864,  Art. 
70;  bat  in  the  Constitution  of  1868,  the  language  was  so  altered  as 
to  read:  ^'whenever  the  punishment  of  death  or  imprisonment  at 


1016  SUPREME  COURT  OF  LOUISIANA. 

state  TB.  Hart. 

hard  labor  *  *  *  is  actually  imposed,^ ^  Art.  74.  Yet,  there  was 
no  corresponding  change  made  in  the  stati^te,  notwithstanding  this 
important  restriction  upon  the  right  of  convicted  persons  to  appeal, 
as  well  as  that  recognized  to  exist  in  the  State. 

Keeping  in  view  the  general  rales  thus  formulated,  a  review  of  the 
jurisprudence  prior  and  subsequent  to  the  passage  of  the  act  of  1878 
will  materially  aid  us  in  solving  the  question  propounded  in  the  mo- 
tion of  the  State  to  dismiss  the  defendant's  appeal. 


We  may  take  as  the  starting  point  State  ex  rel,  Shelton  vs.  Judge, 
16  An.  159,  which  was  decided  under  the  Constitution  of  1864.  Re- 
lators had  been  arrested  and  brought  before  a  justice  of  the  peace 
for  preliminary  examination;  and  having  waived  examination,  they 
objected  to  the  examination  being  proceeded  with.  Thereupon  the 
prosecutor  applied  for  a  writ  of  mandamus,  to  compel  the  justice  to 
proceed  with  the  examination  of  the  witnesses,  in  order  to  perpet- 
uate their  testimony ;  and  the  writ  having  been  made  mandatory, 
the  respondent  demanded  an  order  of  appeal,  and  same  was  refused 
by  the  District  Judge.  , 

Relators  applied  to  the  Supreme  Court  for  a  writ  of  mandamus  to 
compel  the  District  Judge  to  grant  them  an  appeal,  and  indisposing 
of  that  question  the  court,  speaking  through  Chief  Justice  Merrick, 
said: 

''The  Constitution  gives  this  court  appellate  jurisdiction  of  qaes- 
tions  of  law,  whenever  the  offence  is  punishable  at  hard  labor. 
Constitution,  Art.  62. .  A  question  of  law  was  then  raised  in  the  Dis* 
trict  Court  in  a  case  over  which  this  court  has  appellate  jurisdiction, 
and  the  question  of  law  can  not  be  raised  by  this  court  in  any  other 
manner  than  by  a  direct  appeal  from  the  decision  on  this  coUalercU 
matter  affecting  the  rights  of  the  accused,  for  the  decision  on  this 
branch  is  final" — ^and  this  court  made  the  writ  mandatory. 

The  provisions  of  the  Constitutions  of  1862  and  1864  are  identical 
in  this  regard. 

That  interlocutory  decrees,  possessing  the  quality  of  finality^  were, 
previous  to  that  time,  regarded  as  appealable,  is  intimated  in  several 
cases. 

For  instance,  in  State  vs.  Tucker,  7  An.  561,  the  court  used  this 
expression,  viz. : 
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'^  The  record  contaiiis  neither  a  final  judgment  nor  interlocutory 
decree  npon  which  we  are  authorized  to  act." 

And  in  State  vs.  Bouchon,  20  An.  394 — decided  since — the  court 
said: 

"  Yet  there  is  not  in  the  transcript  of  appeal  either  a  final  judg* 
ment  signed  by  the  judge,  nor  such  interlocutory  judgment  cu  will 
vHjrk  irreparitble  injury, ^^ 

In  State  vs.  Oheevers,  7  An.  40,  the  right  of  the  State  to  appeal 
from  an  interlocutory  decree  of  the  trial  judge,  in  limine  and  before 
the  empaneling  of  the  jury,  sustaining  the  defendant's  plea  of 
autrefois  acquit j  was  recognized ;  and  thereon  the  case  was  examined 
and  the  judgment  affirmed. 

In  State  vs.  Hood,  6  An.  179,  the  right  of  the  State  was  recognized 
to  appeal  from  an  interlocutory  judgment  quashing  an  information. 

likewise  in  State  vs.  Hendry,  10  An.  207;  State  vs.  Ellis,  12  An. 
320 — and  other  cases. 

But  the  jurisprudence  on  this  question  is  distinctly  summarized  in 
State  vs.  Gason,  20  An.  48 — a  case  decided  in  1878,  the  year  in  which 
tbe  Constitution  of  that  year  was  adopted — the  appeal  having  been 
prosecuted  by  the  State  from  an  interlocutory  judgment  quashing 
an  indictment. 

The  counsel  for  the  accused  filed  a  motion  to  dismiss,  upon  the 
grouDd  that  its  right  of  appeal  is  limited  to  cases  '<  where  indict- 
ments have  been  quashed  before  trial,  or  held  bad  on  demurrer,  and 
can  not  be  extended  to  cases  in  which  trial  has  been  had  and  verdict 
rendered.*' 

Bat  the  court,  speaking  through  Mr.  Justice  Ilsley,  said : 

"  Tbe  Constitution,  in  giving  appellate  jurisdiction  to  this  tribuna^ 
upon  questions  of  law  in  certain  criminal  cases,  does  not  confine  our 
power  to  an  examination  of  questions  arising  before  or  after  verdict , 
nor  does  it  limit  the  right  of  appeal  to  either  party, 

"  We  can  not  therefore  draw  a  distinction  where  the  law  makes 
none.     Ubi  lex  non  distinguit^  nee  nos  distinguere  debemus.^^ 

That  decision  gives  a  clear  and  cogent  interpretation  of  the  con- 
stitntional  grant  of  appellate  jurisdiction  to  this  court  in  criminal 
caaes,  and  there  can  be  no  misunderstanding  of  it. 

Bat,  when  the  terms  of  the  Oonstitutions  of  1845,  1852  and  1864 
**may  be  inflicted,"  were  so  altered  by  those  of  the  Constitution  of 
1868  as  to  read  "is  actually  imposed,"  the  jurisprudence  received 
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a  corresponding  change,  and,  in  the  following  declBions  of  this  conrt, 
which  were  rendered  thereunder,  the  right  was  denied  either  State 
or  accnsed  to  appeal  in  any  case  where  a  final  jadgment  had  not 
been  rendered.  State  vs.  Redding,  21  An.  188;  State  vs.  Fonmet, 
22  An.  664;  State  vs.  Gay,  22  An.  460;  State  vs.  Welsh,  28  An.  142; 
State  vs.  Brown,  27  An.  286;  State  vs.  Banks,  28  An.  02;  Stare  vs. 
Cnllom,  28  An.  49. 

It  was  during  this  period  that  the  statutes  were  revised  and  Sec. 
26  of  Act.  121  of  1865  was  crystallized  into  Revised  Statutes,  Sec^ 
1001. 

But  when,  in  1879,  the  original  terms  employed  in  constitutions 
prior  to  that  of  1868  were  again  incorporated  into  the  organic  law,  the 
jurisprudence  was  readjusted  so  as  to  conform  thereto ;  and  this  change 
is  well  stated  in  State  ex  reU  Gabriel  vs.  Judge,  88  An.  1227,  same 
being  a  proceedinar  by  Tnandamus  to  coerce  the  trial  judge  to  grant 
the  defendant  an  appeal  from  a  judgment  sentencing  him  to  pay  a 
fine  of  twenty- five  dollars,  under  conviction  of  larceny. 

In  that  case  this  court,  recognizing  the  right  of  appeal  to  be  con- 
trolled by  the  Constitution  notwithstanding  the  act  of  1878  had  been 
in  the  meantime  adopted,  used  the  following  language,  viz. : 

*<  Our  present  constitutional  provision  differs  toto  ccelo  from  that  of 
1868,  the  latter  limiting  the  right  of  appeal  to  those  cases  in  which 
the  punishment  of  death,  or  imprisonment  at  hard  labor  *  *  *  i» 
actually  imposed,^^  while  the  former  extends  *'to  those  where,  under 
the  law  governing  them,  they  may  be  indicted,"  etc. 

The  principle  announced  in  that  case  was  affirmed  in  State  vs. 
Guillory,  42  An.  681.  State  vs.  Williams,  87  An.  200;  St^ite  vs.  Tay- 
lor, 84  An.  978. 

And  in  keeping  with  that  principle  we  find,  in  State  vs.  Oliver,  38 
An.  632,  a  striking  application  of  it,  and  in  the  course  of  their  opin- 
ion the  court,  speaking  through  Mr.  Justicb  Fbnneb,  said  : 

**The  judgment  appealed  from  sustained  a  motion  in  arrest  of 
judgment  on  the  ground  of  defect  in  the  verdict,  and  remanded  the 
prisoner  to  custody  to  await  trial.  The  accused,  contending  that  the 
legal  effect  of  sustaining  the  motion  in  arrest,  on  the  ground  stated, 
was  to  terminate  the  case  and  entitle  him  to  a  discharge,  and  thus 
make  a  final  judgment,  prosecutes  this  appeal  to  correct  an  alleged 
error  in  remanding  him  to  custody. 

<'He  is  entitled  to  have  the  question  passed  upon." 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1019 

Stale  TS.  Hart. 

In  that  case  there  had  been  a  trial  and  verdict,  but  the  trial  judge 
had  sustained  the  defendant's  motion  in  arrest;  and  by  this  means 
the  verdict  was  vacated,  no  sentence  pronounced  and  the  accused 
was  remanded  to  await  trial,  and  in  the  meanwhile  to  remain  in 
custody. 

Favoring  the  liberty  of  the  citizen,  this  court  entertained  and 
passed  upon  his  appeal. 

Another  striking  illustration  is  found  in  State  vs.  Williams,  88  An. 
960,  wherein  the  right  of  the  State  to  appeal  from  an  interlocutory 
decree  of  the  trial  judge,  granting  the  accused  a  new  trial  ex  pro' 
prio  moiu,  was  sustained ,  and  on  the  trial  the  order  was  annulled 
and  set  aside. 

Bat  in  the  very  recent  case  of  State  vs.  Davis,  No.  12,084 — which 
was  decided  on  the  2d  of  March,  1896 — we  find  the  doctrine  of  the 
Williams  case  extended,  and  the  aforesaid  rule  more  fully  ezem  - 
plifled. 

In  that  case  it  appears  that  the  defendant  was  indicted,  tried  and 
found  guilty  of  embezzlement;  and  a  new  trial  having  been  granted 
him  upon  his  own  motion,  the  State  appealed. 

Entertaining  the  appeal,  this  court,  speaking  through  Mr.  Justice 
Breaux,  said : 

^'  Ordinarily  no  appeal  lies  in  a  criminal  case  from  a  motion  grant- 
ing a  new  trial.  To  reverse  an  order  granting  a  new  trial  it  must  be 
manifest  that  an  error  of  law  was  committed  in  granting  a  new  trial. 

"We  do  not  think  that  in  this  case  there  was  an  abuse  of  discre  - 
lion." 

It  is  true,  that  after  having  examined  and  considered  the  question 
raised,  and  approved  ofthe  decision  of  the  trial  judge,  the  decree  is 
''the  appeal  is  therefore  dismissed;"  yet  it  is  none  the  less  a  final 
judgment,  that  disposed  of  the  only  question  at  issue  in  the  appeal. 

In  so  deciding,  this  court  followed,  exactly,  the  precedent  which 
was  established  in  State  vs.  Hornsby,  8  Rob.  583,  wherein  the  court 
entertained  an  appeal  by  the  State  from  an  interlocutory  decree 
and  decided  it  upon  its  merits,  prior  to  final  judgment  on  the  indict- 
ment. This  decree  was  rendered  previous  to  the  adoption  of  the 
Constitution  of  1845,  thus  bringing  the  jurisprudence  of  the  two  eras 
together. 
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II. 

In  repeated  decisions,  this  conrt  has  affirmed  the  right  of  the  State 
to  prosecute  an  appeal  from  an  interlocutory  judgment  of  the  tria  1 
judge  quashing  an  indictment,  under  constitutions  prior  to  that  of 
1868,  of  which  the  following  will  serve  as  illustrations,  viz.: 
State  vs.  Hood,  6  An.  179;  State  vs.  Hendry,  10  An.  207;  State  vs. 
Ellis,  12  An.  390;  State  vs.  Ross,  14  An.  364;  State  vs.  Clay,  12  An. 
431. 

Of  those  of  this  court  under  the  Constitution  of  1879  the  following 
are  illustrations,  viz.:  State  vs.  Humphries,  35  An.  966;  State  vs. 
Robinson,  37  An.  673;  State  vs.  Laqu6,  37  An.  854;  State  vs.  Taylor, 
34  An.  978;  State  vs.  Brabson,  38  An.  144;  State  vs.  Jefferson,  39 
An.  831 ;  State  vs.  Dubois,  39  An.  676. 

The  same  rule  has  been  applied  to  the  right  of  the  State  to  appea 
from  an  interlocutory  decree  of  the  trial  judge,  sustaining  a  motion 
in  arrest  of  judgment.     State  vs.  Morgan,  85  An.  1139. 

III. 

It  has  been  repeatedly  held  that  a  surety  upon  the  appearance  bond 
of  an  accused  person  who  has  not  been  tried  upon  an  indictment, 
and  is  at  large,  has  the  right  to  avail  himself  of  the  appellate  juris- 
diction in  criminal  cases,  without  regard  to  the  amount  involved — 
the  theory  being  that  the  character  of  the  case  in  which  the  bond  is 
taken  attracts  its  jurisdiction  to  the  bond.  State  vs.  Cassidy,  7  An. 
276;  State  vs.  Williams,  37  An.  200;  State  vs.  Bums,  38  An.  368; 
State  vs.  Balize,  38  An.  452;  State  vs.  Hendricks,  40  An.  719;  State 
vs.  Ansley,  13  An.  298;  State  vs.  Desforges,  5  Rob.  253;  State  vs. 
Toups,  44  An.  896. 

IV. 

An  interlocutory  decree  may  or  may  not  dispose  of  the  question 
that  is  before  the  court  and  is  decided.  If  it  does  finally  and  irrev- 
ocably dispose  of  the  question,  it  is  as  much  a  final  decree  of  the 
court  as  a  final  judgment  on  the  merits  of  the  case. 

The  essential  difference  between  an  interlocutory  and  a  final 
judgment  is,  that  the  former  disposes  of  some  collateral  issue  ouUide 
of  the  principal  issue,  while  the  latter  disposes  of  the  merits  of  the 
controversy.  In  criminal  matters  there  is  this  further  distinction^ 
that  the  judge  tries  and  decides  the  interlocutory  question,  and  the 
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joiy  decides  the  merits  of  the  case  with  regard  to  the  gailt  or  inno  - 
cenee  of  the  acensed. 

A  fair  iilastratioD  of  the  principle  is  foand  in  State  ex  rel.  Poch6 
V8.  Jadge,  42  An.  317,  wherein  the  respondent  having  refused  to 
grant  relator  a  snpensive  appeal  from  a  decree  oyerraling  his  plea 
of  recasation,  this  court  made  a  writ  of  mandamus  peremptory, 
saying: 

"  An  interlocutory  judgment  is  one  which  does  not  decide  on  the 
merits.  It  is  either  ancillary  to,  or  executory  of,  the  final  and  com  - 
plete  adjudication  of  the  cause. 

******** 

'*Tbe  matter  at  issue,  on  the  plea  of  recusation,  in  no  way  relates 
to  the  persons  of  the  litigants,  or  to  any  subject  involved  in  the  con- 
troversy between  them.     •     •     * 

*  *  *  «<whether  the  plea  is  well  or  ill  founded  is  a  question 
which  can  in  no  manner  influence  the  judgment  on  the  merits  of  the 
litigation,  or  on  any  subject  growing  out  of  the  differences  of  the 
parties  touching  same." 

A  very  similar  question  is  raised  here. 

The  defendant  prays  for  the  removal  of  the  cause  iuto  a  different 
parish  for  trial,  because,  in  his  opinion,  he  can  not  obtain  a  fair  and 
impartial  trial  in  the  parish  of  Orleans;  while  in  that  case  the  object 
to  be  attained,  and  the  effort  was,  to  depose  the  judge  on  the 
groaod  that,  by  reason  of  his  personal  interest,  he  was  disqualified  to 
decide  the  merits  of  the  case. 

In  each  case,  the  question  was  one  that  could  be  tried  but  once; 
and  having  been  decided,  it  would  not  recur  again. 

Indeed  we  might  well  adopt  the  language  of  the  Chief  Justice  in 
that  case  when  he  says : 

"  There  is  but  one  question  raised,  and  it  concerns  the  qualifica- 
tion of  the  judge.  A  judgment  on  that  issue  can  not  be  interlocutory, 
for  Bach  a  judgment  would  imply  a  final  judgment  infuturo.  As  the 
question  raised,  when  once  decided,  is  no  more  to  recur,  it  follows 
that  the  judgment  on  it  would  be  and  is  final  judgment  on  that 
ttnte." 

V. 

Applying  the  legal  principles  which  ar3  outlined  above,  to  the 
motion  of  the  State  to  dismiss  the  defendant's  appeal,  what  is  the 
condasion  at  which  this  court  must  arrive? 
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In  treating  of  defendent'8  rights  with  reference  to  a  change  of 
venue,  in  State  vs.  Daniel,  31  An.  92,  Mr.  Justice  Db  Blanc,  speak- 
ing for  the  court,  said : 

''  It  is  manifest  that  sach  a  motion  is  addressed,  exclusively,  to 
the  judge,  and  that  he  alone  can  and  must  pass  upon  the  sufficiency 
of  the  facts  alleged  and  testified  to;"  and  then  adverting  to  the 
fact  that  no  proof  accompanied  the  bill  of  exceptions  further  ob« 
served,  that  had  that  been  done  *'  he  would  have  presented  a  ques- 
tion of  law  resting  on  admitted  facts,  and  that  question  we  would 
have  been  bound  to  consider  and  decide. 

*' We  believe,  as  urged  by  defendant's  counsel,  that  In  regard  to 
such  an  application  the  discretion  of  the  judge  is  not  unlimited; 
that  when  prejudice  does  exist,  when  its  existence  is  proven,  the 
accused  has  an  absolute  right  to  a  change  of  venue,  and  that  from  an 
improper  denial  of  that  right  he  m<iy  appeal  to  this  court. ^^ 

It  is  provided  in  the  bill  of  rights  that  'Mn  all  criminal  prosecu- 
tions the  accused  shall  enjoy  the  right  to  a  speedy  public  trial  by  an 
impartial  jury;"  but  this  privilege  is  coupled  with  the  proviso  *'that 
the  accused  in  every  Instance  shall  be  tried  in  the  parish  where  the 
offence  shall  have  been  committed,  except  in  cases  of  change  of  venue.*  ^ 
Constitution  of  1879,  Art.  7. 

The  framers  of  the  organic  law,  exjndustria,  added  the  qualifica- 
tion to  the  proviso,  * 'except  in  cases  of  change  of  venue." 

Not  only  is  this  so,  but  they  deemed  it  a  matter  of  sufficient  im- 
portance to  incorporate  therein  this  further  provision,  viz. : 

''The  Legislature  shall  provide  by  law  for  a  change  of  venue  in 
civil  and  criminal  cases."  Article  158.  Identically  the  same  pro- 
vision occurs  in  all  previous  constitutions.  Constitution  of  1845, 
Art.  115;  Constitution  of  1852,  Art.  112;  Constitution  of  1864,  Art. 
116;  Constitution  of  1868,  Art.  112. 

In  parsuance  of  these  constitutional  behests  the  general  assembly 
have,  at  different  sessions,  enacted  such  statutes,  and  altered  and 
amended  same,  until  we  have  now  only  the  provisions  of  the  Re- 
vised Statutes,  and  the  more  recent  act  of  1876 ;  and  when  con- 
straed  together  the  rights  and  duties  of  the  State  and  the  accused^ 
in  this  regard,  are  practically  upon  the  same  footing.  Act  95  of 
1876;  Revised  Statutes,  Sees.  1022,  1023. 

In  the  Revised  Statutes  the  rules  formulated  under  the  distinct 
heading  "Change  of  Venue,"  like  that  of  "Recusation  of  the  Judges 
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in  Criminal  Caees''  are  altogether  distinct  from  **Mode  of  Proced- 
nre." 

Let  as  examine  the  character  of  the  proceedings. 

The  statate  requires  that  when  any  person  indicted  shall  desire  a 
change  of  venae,  he  shall  apply  therefor  to  the  jndge  in  a  sworn  ap- 
plication in  which  he  shall  state,  sabs«antially,  *'that  by  reason  of 
prejodice  existing  in  the  pablic  mind  he  can  not  obtain  an  impartial 
trial  in  the  parish  wherein  the  indictment  is  pending."  R.  S.,  Sec. 
1022. 

The  direction  of  the  statate  is  further,  that  such  application  <*shaU 
be  accompanied  with  proof  under  oath,  and  the  judge  shall  hear  the 
parties  and  their  witnesses;"  and  if,  on  such  hearing  and  examina- 
tion of  the  evidence  adduced,  he  shall  be  of  opinion  that  the  party 
applying  can  not  have  a  fair  and  Impartial  trial  in  the  parish  where 
the  indictment  is  pending,  the  judge  shall  award  the  change  of  venue 
to  the  adjoining  parish,"  etc.     R.  S.,  Sec.  1023. 

The  langaage  of  the  act  of  1876,  amending  Sec.  1021  of  the  Re- 
vised Statutes  is,  < 'wherever  it  shall  be  established  by  legal  and  suffi- 
cient evidence  that  a  fair  and  impartial  trial  can  not  be  had  in  the 
parish  where  the  case  is  pending,"  the  judge  shall  change  the  venue. 

That  the  change  of  venue  involves  a  question  of  jurisdiction  as 
well  as  of  constitutional  tight,  there  can  be  no  question ;  and  this 
fally  appears  from  the  opinion  of  this  court  in  Brouillette  vs.  Judge, 
45  Ad.  243,  in  which  Justice  Fbnnbb,  speaking  for  the  court,  said : 

f '  This  statute  so  obviously  contemplates  a  trial  of  the  issue  on 
evidence  to  be  adduced,  including  the  right  to  cross-examine  wit- 
nesses for  the  State,  and  also,  if  so  desired,  to  produce  witnesses 
on  their  own  behalf,  that  we  are  bound  to  conclude  that  the  learned 
jndge  must  have  inadvertently  overlooked  its  existence.  Act  95  of 
1876. 

"  Reference  to  Sec.  1023,  Revised  Statutes,  regulating  proceed- 
ings when  the  application  for  change  of  venue  is  made  by  defend - 
snta,  shows  the  nature  of  the  proceedings  contemplated,  clearly 
involving  a  contradictory  hearing  of  the  parties  and  their  witnesses  " 
(pp.  45  and  46). 

The  court,  in  the  exercise  of  its  supervisory  jurisdiction,  enter- 
tained a  writ  of  prohibition  at  the  instance  of  the  indicted  defend- 
snts,  and  annulled  the  respondent's  order  changing  the  venue  of  the 
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prosecntion  against  their  wishes;  and  we  made  the  writ  peremptory 
upon  the  ground  that  the  respondent  exceeded  the  bounds  of  his 
jurisdiction  in  ordering  a  change  of  venae  without  such  contradictory 
hearing  and  judgment  based  thereon. 

The  guarantee  of  the  bill  of  rights  is  that  ''  the  accused  shall  have 
a  speedy  public  trial  by  an  impartial  jury,"  and  if,  upon  examination 
and  trial  of  that  question,  it  be  ascertained  that  this  guarantee  can 
not  be  made  effectual  in  the  parish  where  the  crime  is  alleged  to 
have  been  committed,  its  further  guarantee  is  that  he  shall  have  a 
change  of  venue. 

In  the  Williams  case  (38  An.  .960)  we  entertained  an  appeal  by  the 
State  from  an  order  of  the  judge,  granting  the  defendant  a  new  trial 
ex  proprio  motu,  because  it  involved  a  question  of  the  verdict  operat- 
ing the  bar  of  once  in  jeopardy  un^er  Art.  5  of  the  Constitution ; 
it  is  equally  as  clear,  and  just  as  free  from  doubt,  that  the  defend- 
ant's appeal  must  be  maintained,  as,  in  his  opinion,  his  constitutional 
guarantees  of  an  impartial  trial  and  change  of  venue  have  been 
denied. 

For  these  reasons  I  dissent  from  the  opinion  expressed  by  the 
majority  of  the  court. 
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M,  J.  Cunningham^  Attorney  General,  and  R.  F,  Broussard, 
District  Attorney  (P.  A.  Simmons,  Jr.,  of  Counsel),  for  Plaintiff, 
Appellee. 


A*  db  Chas.  Fontelieu  for  Defendant,  Appellant. 


Submitted  on  briefs  May  9,  1B96. 
Opinion  handed  down  May  18,  1896. 
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The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  was  indicted  for  the  perpetration  of 
the  crime  of  burglary  and  larceny,  committed  in  a  dwelling  house, 
and  havlDg  been  convicted  of  petit  larceny  and  sentenced  to  im- 
prisonment at  hard  labor  in  the  State  Penitentiary  for  a  period  of 
eighteen  months,  he  prosecutes  this  appeal,  relying  upon  a  single 
bill  of  exception  taken  to  the  charge  of  the  trial  judge. 

Among  other  things,  the  judge  stated  in  his  charge  to  the  jury 
that  they  could  find  the  three  following  verdicts,  viz. :  (1)  Guilty 
as  charged;  (2)  Guilty  of  larceny;  (3)  Not  guilty;  and  the  de- 
fendant, by  counsel,  excepted  that  under  the  indictment  he  could 
not  be  convicted  of  larceny,  and  his  charge  was  erroneous. 

There  is  but  one  count  in  the  indictment,  and  it  charges  that  the 
defendant  did,  in  the  night-time,  with  force  and  arms,  a  certain 
dwelling  house  feloniously  and  burglariously  break  and  enter,  with 
the  intent  to  steal  the  goods  and  chattels  of  one  Rogers  Wadden,  then 
and  there  situated ;  and  that  he  did  take,  steal  and  carry  away  the 
goods  and  chattels  described  as  being  situated  therein. 

The  statute  declares  that  ^'whoever,  with  intent  to  kill,  rob,  steal, 
etc.,  shall,  in  the  night-time,  break  and  enter  a  dwelling  house,  on 
conviction  shall  be  imprisoned  at  hard  labor  not  exceeding  fourteen 
yean."    Revised  Statutes,  Sec.  851. 

Other  sections  of  the  Statutes  ars  quite  similar;  but  neither  of 
them  denounces  the  crime  of  larceny,  or  makes  any  provision  for  its 
ponishment;  this  is  covered  by  a  different  section  altogether.  Re- 
TiBed  Statutes,  Sec.  812. 

Neither  are  the  two  crimes  of  the  same  generic  class. 

In  State  vs.  Alfred  Ford,  80  An.  311,  the  question  here  presented 
was  examined  and  decided  in  favor  of  the  defendant,  the  court  say- 
ing: 

**The  offence  of  burglary  is  quite  distinct  from  that  of  larceny. 
They  belong  to  different  families  of  crime,  and  it  would  be  an 
enlargement  of  the  rule,  not  warranted  by  authority  or  precedent, 
to  hold  good  a  conviction  for  one  of  them  upon  an  indictment  for 
the  other." 

In  that  case,  as  in  this,  defendant  was  indicted  for  burglary  and 
larceny  in  one  count. 

We  are  of  opinion  that  the  defendant's  bill  of  exceptions  was  well 
taken,  and  that  the  verdict  and  sentence  must  be  set  aside. 
65 
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It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jary^ 
and  the  sentence  thereon  pronounced,  be  annulled  and  set  aside ;  and 
it  is  farther  ordered  and  decreed  that  the  accused  be  set  at  liberty 
and  his  bond  canceled. 


No.  12,119. 
State  of  Louisiana  vs.  Fleming  Robertson. 

An  nocused  can  be  tried  for  an  offence  and  sentenced,  if  found  guilty,  notwithstand- 
ing he  has  been  conyicted  of  another  offence  and  is  awaiting  sentence. 

Under  an  indictment  charging  on  one  count  burglary  and  larceny,  it  Is  error  for  the 
trial  Judge  to  Instruct  the  jury  that  they  can  find  the  accused  guilty  of  larceny. 

APPEAL  from    the  Nineteenth  Jadicial   District  Court  for    the 
Parish  of  Iberia.     Voorhies,  J, 


M.  J.  Cunningham,   Attorney  General,   R,  F,  Broussard,  District 
Attorney  (P.  A,  Simmons,  Jr,,  of  Counsel),  for  Plaintiff,  AppeUee. 


A.  dt  Charles  Fontelieu  for  Defendant,  Appellant. 


Submitted  on  briefs  May  9,  1896. 
Opinion  handed  down  May  18,  1806. 

The  opinion  of  the  court  whh  (delivered  by 

McEnery,  J.  The  defendant  was  indicted  in  one  count  for  burglary 
and  petty  larceny,  and  was  convicted  of  petty  larceny. 

He  objected  to  going  to  trial  on  the  ground  that  he  had  been  con- 
victed in  another  case  of  an  offence,  and  could  not  be  tried  and  sen- 
tenced f  ^r  any  other,  until  the  expiration  of  his  sentence  under  the 
first  conviction. 

There  is  no  reason  why  his  trial  for  the  second  offence  should  be 
postponed  until  the  expiration  of  the  sentence  under  the  first  con- 
viction. Public  policy  alone  protests  against  such  a  course.  Why 
should  the  defendant  be  permitted,  because  he  has  committed  an- 
other crime,  to  postpone  the  trial?  Why  should  the  commission  of 
the  second  offence  give  him  a  privilege  which  its  non- commission 
would  not  have  conferred  ?    Death  of  witnesses,  their  absence,  the 
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weakening  of  their  memories  as  to  the  facts,  and  all  the  attendant 
advantages  of  a  continuance  woald  be  in  his  favor,  mu  h  to  the 
detriment  of  public  interest,  which  requires  a  speedy  trial  of  all 
oifenders  against  the  law.  There  is  no  sound  reason  why  the  de- 
fendant can  not  be  tried  and  sentenced,  the  punishment  to  begin  at 
the  expiration  of  the  first  sentence  imposed. 

Tlie  judge  charged  the  jury  that  under  the  Indictment  they  could 
bring  in  a  verdict  of  guilty  of  petty  larceny.  To  this  charge  the  de- 
fendant excepted. 

The  trial  judge  was  in  error  for  the  reasons  assigned  in  case  of  the 
State  vs.  same  defendant,  ante^  p.  1024. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  and 
sentence  be  set  aside,  and  it  is  now  ordered  that  this  case  be  re- 
manded to  be  proceeded  with  in  due  course  of  law  a  id  in  accord- 
ance with  the  views  herein  expressed. 


No.  12,131. 

State  bx  rel.  Otto  Knoop  vb.  The  Judge  of  the  Second  Oity    ^  ^^ 
Court  of  the  City  of  New  Orleans.  ^  ^^ 

Uelator  having  been  snud  In  the  Second  City  Court  of  the  city  of  New  Orleans  for 
the  8am  of  twenty-flye  dollars,  as  the  amount  of  a  call  of  10  per  cent,  upon  five 
shares  of  the  capital  stock  of  a  corporation,  and  having  answered  that  he  was 
not  the  holder  of  said  shares  of  stock,  and  consequently  did  not  owe  the 
amount  demanded  of  him,  and  upon  that  ground  excepted  to  the  original  Jur* 
isdictlon  of  the  respondent's  court:  Held,thHt\t  relator  shall  make  good  this 
defence,  It  would  be  a  good  reason  why  Judgment  on  the  merits  should  go  in  his 
favor,  but  not  that  the  jurisdiction  of  respondent  should  be  defeated. 


0 


N  APPLICATION  for  Writs  of  CertioraH  and  Prohibition. 


Frank  McOloin  for  Relator. 

Percy  Roberts  and  J.  Zach  f^rnning  for  Respondents: 
When  the  jurisdiction  of  a  court  depends  upon  the  amount  in  con  - 
troversy,  it  is  to  be  determined  by  the  amount  involved  in  the 
particular  case,  and  not  by  any  contingent  loss  which  may  be 
sustained  by  either  one  of  the  parties  through  the  probative 
effect  of  the  judgment,  however  certain  it  may  be  that  such  loss 


1028  SUPREME  COURT  OF  LOUISIANA. 

Stale  ex  rel.  Knoop  tb.  Jndge. 

Will  occur.  New  England  Mortgage  Go.  vs.  Gay  146,  U.  S. 
128;  Olay  Center  vs.  Farmers'  Loan  &Trast  Company,  Ibid. 
224;  Elgin  vs.  Marshall,  106  U.  S.  578;  State  ex  rel.  Sweeney 
vs.  Jadge,  40  An.  1;  Ibid.,  39  An.  619;  State  ex  rel.  Beaavaia 
vs.  Jadges,  48  An.  672. 


Submitted  on  briefs  April  6,  1896. 
Opinion  handed  down  May  18,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  The  representations  of  the  relator  are  that  the  In- 
terstate Fire  Association  instituted  suit  against  him  in  the  respondent's 
court  for  an  instalment  of  ten  per  cent,  upon  certain  shares  of  stock 
of  said  corporation,  amounting  to  twenty -five  dollars.  That  he 
appeared  and  answered  that  he  was  not  a  stockholder  in  said  corpo- 
ration, and  was,  consequently,  not  indebted  to  the  plaintiff  in  the 
amount  demanded  of  him.  That,  subsequently,  he  excepted  to  the 
jurisdiction  of  the  respondent's  court  to  hear  and  determine  the 
issue  joined  for  the  reason  that  the  alleged  call  of  twenty -five  dol- 
lars represents  stock  of  said  corporation  of  the  par  value  of  two 
hundred  and  fifty  dollars,  an  amount  in  excess  of  the  jurisdiction 
of  his  court;  and  that  the  demand  of  the  corporation,  as  well  as  the 
answer  of  the  relator,  necessarily  involves  the  entire  contract. 
That  unless  restrained  by  our  writ  of  prohibition  respondent  will 
proceed  to  hear  and  determine  said  suit  to  his  great  and  irreparable 
injury. 

The  return  of  the  respondent  admits  the  state  of  facts  to  be  as 
related  above,  but  he  insists  that  his  court  has  jurisdiction,  and  is 
perfectly  competent  to  decide  the  cause. 

The  jurisdiction  involved  is  original  and  not  appellate ;  and  con- 
sequently we  are  not  to  be  exclusively  guided  by  the  decisions  of  this 
court  interpreting  its  appellate  jurisdiction. 

The  suit  in  the  respondent's  court  is  upon  a  simple  moneyed  de- 
mand for  the  sum  of  twenty- five  dollars;  and  the  answer  is  that  re- 
lator does  not  owe  the  debt  because  he  is  not  the  owner  of  the  shares 
of  stock  upon  which  the  call  is  predicated.  Having  created  this  is- 
sue as  a  matter  of  defence,  relator  as  defendant  excepts  to  the  juris- 
diction of  respondent's  court;  and  failing  to  secure  a  favorable 
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ruling  upon  his  exception,  he  has  applied  to  this  court  for  relief  by 
prohibition. 

The  original  record  is  before  as,  and  fally  confirms  the  statements 
we  have  related ;  and  amongst  other  things  which  has  attracted  our 
attention  is  a  certificate  of  stock  in  the  plaintiff  company  which  was 
apparently  signed  by  the  relator. 

In  onr  opinion  the  defence,  if  made  good  by  the  relator,  wonld  be 
Kood  canse  for  the  respondent  to  decide  the  case  in  his  favor,  reject- 
ing the  company's  demand;  bat  that  the  exception  founded  upon  re- 
lator's answer  can  not  oust  the  jurisdiction  of  the  respondent's 
court. 

For  these  reasons  the  preliminary  writs  are  set  aside  and  relief  re- 
fused the  relator  at  his  cost. 


No.  12,152. 

State  of  Louisiana  bx  belationb  Louis  H.  Huson,  Sheriff  ani>      ~^  ^^^^^ 
Tax  Oollector  vs.  Bank  of  Mansfield.  i06_jro 

Banking  instltations,  incorporated  under  the  banking  laws  of  the  State,  with  a 

capital  leas  than  the  mmimiim,  expressed  in  paragraph  thirteen  of  the  reyenue 

license  law,  can  not  be  required  to  pay  license. 
The  legislative  intention  to  levy  a  license  must  be  distinctly  shown;  it  can  not  be 

extended  beyond  the  clear  Import  of  the  words  of  the  statute. 
If  it  were  not  the  intention  of  the  General  Assembly  to  exclude  them  from  the  terms 

of  the  law,  the  omission  can  not  be  supplied  by  constrnctlon. 

APPEAL  from  the  Ninth  Judicial  District  Court  for  the  parish  of 
De  Soto.     Hallj  J. 


J.  B,  Lee,  District  Attorney,  for  Plaintiff,  Appellant. 


Elam  A  Egan  for  Defendant,  Appellee. 


Sabmitted  on  briefs  May  20,  1896. 
Opinion  handed  down  Jane  1, 1896. 


The  opinion  of  the  conrt  was  delivered  by 

Bbbauz,  J.  The  relator  is  the  sheriff  and  ex'offloio  tax  collector  of 
the  parish  of  DeSoto.    He  alleges  that  the   defendant  bank  is  in- 
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debted  to  the  State  of  Louisiana  and  to  the  parish  of  DeSoto  for 
license  tax  for  the  years  1895  and  1896. 

The  defence  to  this  claim  is,  that  the  Legislatare  has  not  imposed 
any  license  tax  on  incorporated  banks  having  a  capital  of  less  than 
fifty  thousand  dollars. 

It  is  admitted  that  the  capital  stock  of  the  defendant  company  is 
fifteen  thousand  dollars,  and  that  it  has  no  surplus. 

The  judgment  of  the  District  Oourt  is  against  the  plaintiff. 

The  plaintiff  appeals. 

The  authority  delegated  to  the  Legislature  to  impose  a  license  tax 
is  contained  in  Art.  206  of  the  Constitution. 

In  accordance  with  the  authority  conferred,  the  Legislature  en- 
acted the  statute  No.  150  of  1890.  The  article  of  the  Constitution 
did  not  ordain  that  all  persons  or  corporations  pursuing  business  or 
calling  should  pay  a  license  tax,  but  left  it  to  the  General  Assembly 
to  levy  a  license  tax.  The  power  must  be  exerted  by  legislation  in 
order  that  payment  may  be  required. 

The  charge  must  be  imposed  in  clear  and  unambiguous  terms. 
It  can  not  be  made  to  rest  upon  mere  inference  or  implication. 

The  provisions  of  the  existing  law  relating  to  the  license  tax^ 
negative  the  proposition  that  it  was  the  legislative  intention  to  im- 
pose such  a  tax  upon  incorporated  banks  having  no  more  capita] 
than  had  the  defendant. 

The  lowest  limit  of  the  license  is  seventy -five  dollars,  as  expressed 
in  the  thirteenth  class  of  the  existing  license  law. 

The  lowest  amount  subject  to  the  license  tax  is  fifty  thousand  dol- 
lars. Under  a  law  authorizing  the  collection  of  a  tax  from  a  bank- 
ing institution  having  that  capital  or  more,  we  find  no  warrant  to 
collect  a  tax  from  a  banking  institution  having  less  than  that  amount 
of  capital.  A  minimum  limit,  as  to  licenses,  has  been  fixed  which 
we  must  respect.  There  is  no  limit  to  the  amount  in  the  ascending 
grades,  commencing  with  the  thirteenth  class  of  the  act  in  question. 
The  first-class  provides  for  a  license  when  ''the  declared  ornomina 
capital  is  five  million  dollars  or  more,  while  in  the  thirteenth  class 
the  amount  is  expressly  limited  to  fifty  thousand  dollars,  thereby 
rendering  it  impossible  to  collect  a  license  from  a  banking  institution 
the  capital  of  which  is  less  than  the  amount  we  have  before  stated 
as  being  the  minimum.  The  classes  are  distinct  as  set  forth  in  the 
statute  and  must  be  enforced  as  enacted. 
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It  would  be  assuming  a  right  if  we  were  to  change  the  limits  ex- 
pressed. If  it  were  the  obvious  intention  and  meaning  of  the  Legis- 
lature to  exempt  these  institutions  with  capital  less  than  the  amount 
before  stated,  viewed  as  a  question  of  power,  the  legislative  wil^ 
must  control.     A  license  law  can  not  be  extended  by  construction. 

If  it  were  not  the  intention,  but  a  casus  omissus,  we  would  be  assum- 
ing a  right  to  supply  what  we  might  conceive  to  be  its  defects. 
Omissions  can  not  be  supplied  by  the  courts. 

No  license  can  be  exacted  not  imposed  by  words  of  the  statute. 
Barnard,  Sheriff  and  Tax  Collector,  vs.  Gall  &  Pharr,  43  An.  959. 

The  power  delegated  to  the  General  Assembly  to  levy  a  license 
tax  is  discretionary  and  not  mandatory.  City  of  New  Orleans  vs. 
J.  Mule,  38  An.  826,  828. 

All  arguments  based  on  intention  must  be  addressed  to  the  Legis- 
lature. 

The  one  alternative  with  us  under  the  present  regulations  for 
license  taxation  is  to  affirm  the  judgment. 

The  judgment  is  affirmed. 


No.  12,101. 
W.  H.  Henderson  bt  als.  vs.  Sun  Mutual  Insurance  Company 

ET  AL. 

Damages  having  been  sustained  by  plaiiitiffd'  building  by  the  falling  of  an  adjacent 
veall,  occasioned  by  flre,  the  Insurance  company  availed  itself  of  an  option  in 
Us  contract  to  repair  tbe  injury.  In  the  meanwhile— the  necessary  repairs 
being  in  course  of  completion— an  accident  is  caused  by  tbe  faultiness  of  the 
materials  used  and  the  carelessness  and  negligence  of  the  workmen  In  the 
defendants'  employ,  whereby  the  building  is  collapsed  and  rendered  untenable, 
and  the  tenant  Is  rendered  unable  to  continue  his  occupancy:  Heldy  that  plain- 
tiffs have  stated  a  cause  of  action  upon  alleging  these  facts  for  the  recovery 
of  damages  ex  delicto^  from  defendants. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Monroe  J  J. 


Fenner,  Henderson  (fir  Fenner,  for  Plaintiffs,  Appellants. 


Denigre,  Blair  &  Denigre  and  Leovy  &  Leovy,  Carroll  (fir  Carroll  for 
.  Defendants,  Appellees. 
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Argued  and  sabmitted  May  22,  1896. 
Opinion  handed  down  June  1,  1896. 


The  opinion  of  the  Goart  was  delivered  by 

W ATKINS,  J.  This  is  an  action  for  the  recovery  of  damages  ex 
delicto^  the  chaise,  substantially,  being  that  plaintiffs'  property  hav- 
ing been  insured  by  the  defendants,  a  loss  by  fire  having  occurred, 
and  they,  having  exercised  an  option  of  tho  contract  to  repair  the 
fire  damage  done  to  the  building,  did  the  work  so  faultily,  that  the 
structure  collapsed  and  become  untenantable  and  hence  they  have 
been  deprived  of  its  use  and  enjoyment. 

The  defendants  tendered  a  plea  of  no  cause  of  action,  and  it  hav- 
ing been  sustained  and  the  suit  dismissed,  the  plaintiffs  have  pros- 
ecuted this  appeal.  The  proposition  for  the  consideration  of  this 
court  is  simply  whether  the  truth  of  plaintiffs'  averments  being 
admitted,  can  a  valid  and  exigible  judgment  be  predicated  upon  the 
petition.  The  petition  is  elaborate  and  appears  to  have  been  drawn 
with  care  and  precision. 

It  alleges  the  contract  of  insurance  and  a  loss  occasioned  by  a  fire 
in  the  adjoining  building  whereby  plaintiffs'  building  was  seri- 
ously injured  during  the  tenure  of  the  contract.  That  the  defend- 
ants exercised  the  option  of  the  contract  of  insurance  and 
undertook  to  repair,  rebuild  or  replace  the  property  lost  or  damaged 
within  a  reasonable  time.  That  the  injury  plaintiffs'  build- 
ing sustained  by  the  fire  was  not  of  a  character  or  of  that  extent  to 
make  it  untenantable,  but  the  defendants  employees  and  workmen 
performed  their  work  so  carelessly  and  unskilfully  that  the  building 
collapsed  and  became  untenantable  on  that  account,  requiring  its 
entire  reconstruction. 

That  at  the  time  of  this  work  of  repair  the  building  was  nnder 
lease  to  a  responsible  tenant  at  a  monthly  rental  of  four  hundred 
and  thirty-seven  dollars  and  fifty  cents,  which  was  revoked  by  the 
demolition  of  the  building,  the  tenant  on  that  account  having  declined 
to  pay  his  rent. 

Upon  the  foregoing  averments  the  prayer  of  the  petition  is  for 
judgment  against  defendants  in  9olido  for  the  sum  of  five  thousand 
and  seven  dollars  and  sixty  cents  in  money  as  the  resulting  damages 
sustained. 
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This  is  in  no  sense  a  suit  for  damages  ex  contractu  or  ex  gua«i  con- 
iraetu;  but  a  suit  for  damages  ex  delicto.  The  defendants  are  not 
Boed  for  rent,  bnt  the  contract  of  rent  is  pointed  oat  as  clearly  in- 
dicating the  measure  of  the  plaintiffs'  damages.  This  is  clearly 
shown  by  the  ayerment  of  the  petition,  to  the  effect  that  they  noti- 
fied the  defendants  **that  if  the  lease  was  annulled  they  would  be 
held  liable  to  petitioners  for  the  loss  of  rent  thereby  as  damages  re- 
Bolting  through  their  fault." 

Surely  that  is  not  an  appropriate  averment  in  a  suit  upon  a  con- 
tract. True  it  is,  that  there  had  subsisted  and  was  still  subsisting  be- 
tween the  parties  a  contract  of  fire  insurance,  but  the  defendants 
hftd  elected  to  repair  the  fire  damage  and  place  the  building  in  the 
Bame  good  condition  it  was  before  the  fire.  That  work  had  been 
nndertaken  and  was  in  progress.  There  was  no  objection  or  de- 
murrer made  to  that  election  by  the  defendants.  In  that  manner 
the  relative  rights  of  the  parties  had  been  adjusted.  But  the  building 
being  tenan table  and  still  occupied  by  the  plaintiffs'  lessee,  an  acci- 
dent occurred,  the  building  collapsed,  and  the  tenant  abandoned 
the  leased  premises,  all  on  account  of  the  fault  and  negligence  of 
the  defendant's  workmen  and  employees,  and  the  faultiness  of  their 
workmanship  and  material.  This  suit  is  for  the  purpose  of  recouping 
the  loss  sustained  through  this  negligence  and  fault. 

Admitting  the  foregoing  statement  of  facts,  substantially,  the 
judge  a  quo  makes  the  assignment  of  his  reasons  for  his  judgment, 
viz.: 

''For  the  purpose  of  this  suit,  the  contract  of  insurance  is  virtually 
out  of  the  case,  and  the  plaintiffs  are  in  the  same  position  as  though 
they  were  suing  for  damages  resulting  from  the  careless  and  unskil- 
ful execution,  by  the  defendants,  of  a  contract  for  the  repair  of  the 
building  in  question. 

'*The  exception,  in  my  opinion,  is  well  taken.  The  loss  sustained 
by  plaintiffs  by  reason  of  the  cancellation  of  their  contract  of  lease 
with  Meyer  &  Bro.  was  not  a  loss  which  could  be  said  to  have  been 
within  the  contemplation  of  the  parties  to  the  contract  under  which 
the  building  was  being  repaired." 
In  our  opinion,  the  learned  judge  of  the  District  Oourt  has  misap-^ 

piebended,  altogether,  the  scope  and  purpose  of  plaintiff's  suit.     It; 

has  nothing  whatever  to  do  with  the  contractual  relations  of  tbe« 
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parties  growinf;  oat  of  the  contract  of  insurance  which  was  resolved 
into  a  building  contract.  The  defendants  will  carry  that  engagement 
to  its  completion  according  to  its  tenor.  If  they  should  not,  the 
plaintiffs  would  have  their  action  for  a  specific  performance,  or  com- 
mensurate damages. 

But,  in  the  meanwhile — the  necessary  repairs  being  in  course  of 
completion — an  accident  is  caused  by  the  faultiness  of  the  materials 
which  are  being  used,  and  the  carelessness  and  negligence  of  the 
workmen  employed,  whereby  the  structure  is  collapsed,  the  building 
rendered  untenantable,  and  the  lessees  unable  to  continue  its  occu- 
pancy for  the  purposes  of  his  lease. 

In  this  situation  plaintiffs  institute  suit  for  the  recovery  of  the 
damages  they  have  suffered  by  the  loss  of  a  tenant  through  the  fault 
and  negligence  of  defendant's  employees. 

The  theory  of  their  case  is,  that  defendants  coald  have  carried  the 
repairs  to  completion,  fulfilled  their  contract  to  their  satisfaction, 
without  disturbing  their  tenant  in  the  least,  provided  their  em- 
ployees had  exercised  due  care,  and  used  proper  materials;  but  hav- 
ing failed  to  do  so,  they  are  bound  to  reimburse  their  loss. 

With  due  regard  to  the  appreciation  which  our  learned  brother 
entertained  of  plaintiffs'  petition,  we  think  it  states  a  cause  of 
action. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed ;  and  it  is  now  ordered  and  decreed 
that  the  cause  be  remanded  to  the  court  a  qiLa  with  directions  to  the 
court  a  qua  to  reinstate  the  cause,  and  take  further  proceedings  ac- 
cording to  law.  And  it  is  further  ordered  and  decreed  that  the  costs 
of  appeal  be  taxed  against  the  defendants  and  appellees,  and  that 
all  other  cost  await  the  final  decree  of  the  lower  court. 


No.  12,167. 

The  Whitb  Castle  Lumber  and  Shinqle  Company  vs.  Rohanta 

T.  Hart. 

The  intervenor  is  entitled  to  the  time  necessary  to  cite  the  parties  and  put  the  In- 
tervention at  issue;  held  that  Judgment  twelve  days  after  the  filing  of  the  In> 
tervention,  confirming  the  principal  demand,  and  dismissing  the  intervention 
not  then  at  issue,  denies  the  Intervenors  rights.  O.  P.,  Art.  889,  e<  $eq.;  16  La. 
26i;  12An.  4eO;  8  An.  331 
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The  amoant  of  the  principal  demand,  is  the  test  of  the  right  of  appeal  of  the  inter- 
venor,    8  La.  167;  2  An.  189;  6  An.  112. 

A  PPEAL  from  the  Foarteenth  Jadicial  District  Coart  for  the  Pariah 
i  i    ol  Iberville,  Talboty  J. 


McOulloh  A  Qahan  and  Louis  Lozano  for  Plaintiff,  Appellee. 


Edward  N.  Pugh  and  Paul  Leche  for  Intervenors,  Appellants. 


Submitted  on  briefs  May  20,  1896. 
Opinion  handed  down  Jane  1,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLEB,  J.  There  is  a  motion  to  dismiss  the  appeal  of  the  inter- 
venora  in  this  canse,  on  the  ground  that  the  amount  in  controversy 
Ib  less  than  two  thousand  dollars. 

The  plaintiffs'  suit  was  for  a  debt  exceeding  two  thousand  dollars, 
enforced  by  writs  of  attachment  under  which  the  defendants'  prop- 
erty was  seized.  The  intervenors,  creditors  for  the  amounts  separ- 
ately and  in  aggregate  less  than  two  thousand  dollars,  in  their  peti- 
tion averred  there  was  no  debt  of  defendant  to  plaintiffs,  that  the 
suit  and  attachments  were  devices  by  which  defendant's  property 
waste  be  transferred  to  the  prejudice  of  his  creditors  and  the  re- 
lief Bought  was  the  annulling  of  plaintiffs'  proceedings  and  attach- 
ment against  defendant,  and  that  he  be  ordered  to  surrender  his 
property  to  his  creditors. 

The  plaintiffs'  debt,  judgment  and  attachment  are  thus  contro- 
verted by  the  intervenor  and  constitute  the  matter  in  controversy. 
We  conceive  it  to  be  settled  that  the  amount  claimed  by  plaintiff  in 
the  suit  and  not  that  claimed  by  the  intervenors  is  the  test  of  our 
JQriadiction  of  this  appeal.  Hart  vs.  Lodwick,  8  La.  167;  Colt  vs. 
COallagher,  2  An.  189. 

The  motion  to  dismiss  is  therefore  denied. 

The  intervention  was  filed  and  the  usual  order  made  that  defendant 
be  cited.  Within  twelve  days  from  the  date  of  this  order  the  plain- 
tiff confirmed  its  default  against  defendant  and  the  judgment  dis- 
miesed  the  intervention.   From  that  judgment  the  intervenors  appeal. 
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and  contend  the  judgment  practically  denied  the  right  accorded  them 
by  law.  "While  it  is  tme  the  intervener  can  not  retard  the  principal 
suit,  it  is  equally  tme  the  iutervenor  must  be  allowed  the  time  to  cite 
the  parties  and  put  the  intervention  at  issue.  In  this  case  there  was 
no  answer  by  defendant,  and  when  the  plaintiffs  took  their  judgment, 
a  default  was  due  on  the  intervention,  but  if  that  default  had  been 
taken  the  very  day  the  delay  expired  the  demand  of  the  intervenors 
was  not  ripe  for  confirmation.  The  judgment  thus  was  rendered 
before  the  intervenors,  with  all  possible  promptitude,  could  have 
tried  or  confirmed  default  on  their  demand.  It  would  be  idle  to 
accord  the  creditor  the  right  to  intervene  if  the  plaintiff  coald 
close  the  controversy,  for  plaintiffs'  judgment  must  dispose  of  the 
intervention  before  the  intervener  can  try  his  case.  See  G.  P. 
Arts.  389  et  «eg.,  16  La.  264,  Ardry's  wife  vs.  Ardry;  Yale  vs. 
Hooper,  12  An.  460. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  be 
avoided  and  reversed,  the  intervention  reinstated  and  proceeded 
with  according  to  law,  and  that  appellees  pay  costs. 


No.  11,998. 
Succession  of  R.  H.  Allbn. 

The  executor  who  is  a  legatee  baa  the  right  to  appeal  from  a  Jodgment  against 
him  In  his  official  capacity.  He  has  the  right  also  to  appeal  from  a  judgment 
ordering  a  distribution  of  the  funds  in  a  manner  different  from  that  exhibited 
by  his  account.  Bepresenting  all  parties  he  has  the  right  to  appeal  for  the 
common  benefit  of  all,  as  it  Is  his  duty  to  see  that  the  funds  are  distributed 
among  those  whom  the  testator  intended  should  be  beneficiaries. 
The  Intent  of  the  testator  is  to  be  determined  from  the  whole  will.  Bvery  word 
shall  have  effect  if  it  can  be  done  without  defeating  the  general  purpose  of  the 

lOSn  will  which  Is  to  be  carried  Into  effect  In  every  reasonable  method. 

When  the  reading  of  a  whole  will,  will  produce  a  conviction  that  the  testator  must 

necessarily  have  intended  an  Interest  to  be  given,  which  is  not  bequeathed  by- 
express  or  formal  words,  the  court  will  supply  the  defect  by  Implication  and 
so  mould  the  language  of  the  testator  as  to  carry  into  effect,  as  far  as  possible^ 
the  intention  which  it  Is  of  opinion,  that  he  has  on  the  whole  sufficiently 
declared.  Punctuation  must  give  way  whenever  it  Interferes  with  the  proper 
and  reasonable  construction  of  a  will.  The  testator  made  the  following  dispo- 
sition :  "The  other  half  of  Bienzi  and  a  claim  I  hold  against  the  government  of 
the  United  States  for  army  supplies,!  think  is  about  one  hundred  thousand  dol 
lars.  These  two  amounts,  or  halfs,  I  Intend  to  give  to  the  families  of  my 
brother  Thomas  H.  Allen's  four  children  *  *  •  And  to  the  five  children  of 
my  sister  Cynthia  A.  Smith  *  *  *.  jSTeM,  that  the  testator  intended  the  chil- 
dren of  his  sister  to  participate  In  the  legacy,  and  that  he  grouped  the  legatees 
into  families,  and  they  took  per  Btirpet, 
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Tbe  general  description  of  property  or  the  classes  or  kind  in  a  will,  preceded  or 
followed  by  wordsof  uarrower  import,  If  the  bequest  is  not  residuary,  will  be 
confined  to  species  of  property  of  some  kind  with  those  previously  described. 
The  adoption  of  the  more  comprehensive  meaning  would  have  the  effect  of 
rendering  the  superadded  expression  nugatory;  and  make  the  testator  employ 
additional  language  without  any  additional  meaning. 

Id  order  to  give  effect  to  the  general  as  against  the  restricted  words  in  the  will, 
tliere  must  be  some  expression  in  the  will  to  show  that  the  testator  intended 
CO  pass  the  residue  of  his  estate. 

The  will  speaks  from  the  death  of  the  testator,  unless  the  language  used,  such  as 
the  word  now,  or  a  verb  in  the  present  tense  which  requires  it  to  be  taken  at 
the  time  it  is  used.  The  testator  speaking  by  and  through  his  will,  instructed 
his  executors  to  sell  his  Bienzl  plantation  and  gave  them  a  designated  time  In 
which  to  act,  and  directed  that  until  the  sale,  the  wife  should  receive  the  pro- 
ceeds of  the  plantation,  if  worked,  until  sold.  Held,  that  the  wife  was  entitled 
to  the  net  proceeds  as  long  as  the  plantation  remained  in  the  hands  of  the  eze- 
cntor,  and  the  proceeds  of  the  crop  growing  on  the  place  at  the  time  of  his 
death,  passed  to  the  wife. 

Coal  on  the  plantation  for  the  service  of  the  sugar  house  is  immovableby  destina- 
tion. If  the  coal  and  other  immovable  things  by  destination  are  consumed  in 
the  cultivation  of  the  place  and  the  manufacture  of  the  crop  for  market,  the 
legal  heirs  have  no  claims  for  reimbursement. 

The  legacy  of  an  English  education  to  two  small  boys,  at  the  expense  of  the  es- 
tate, is  not  void  for  uncertainty. 

A  sum  Of  money  bequeathed  to  uelces,  with  the  expression,  "and  have  no  interest 
in  any  other  claim,"  and  the  remainder  of  the  estate  is  the  only  fund  upon 
which  they  could  assert  any  claim,  they  can  not  participate  in  the  residuum  of 
the  estate. 

APPEAL  from  the  Eighteenth  Judicial  Dlsrict  Court  for  the  Parish 
of  Lafourche.     Caillouety  J. 


Fmner,  Henderson  <&  Fenner,  and  Thomas  A.  Badeaux  for  R.  H. 
Allen,  Jr.,  Harry  Allen,  Mrs.  J.  C.  Allen,  Mrs.  J.  C.  Latham  and 
Thomas  H.  Allen,  Appellants. 


BeatHe  A  Beattie  for  Bettie  Allen,  and  Wm.  F.  Collins,  Executors, 
Appellants. 


CUiyKnobboch  &  Son  for  Ogden  Smith,  Co-executor,  Appellee. 


^.  D.  LeBreUm  and  L.  DePoortor  for  Mrs.  Jennie  Boyle,  Mrs.  Bet- 
tie  DeBerny  and  Mrs.  Allen  B.  Baker,  Legatees,  Appellees. 
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Henry  Chiapella  for  the  Tamer  heirs,  Opponents,  AppeUees. 


C.  H.  Oaterberger  and  L.  F.  Suthon  for  Gaston  Smith  and  others 
Opponents,  Appellees. 


Argued  and  submitted  February  14,  1896. 
Opinion  handed  down  March  9,  1896. 
Rehearing  refused  June  1,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  deceased  left  the  following  will :  '^  I  give  to  my 
Dear  wife  Bettie  Allen  all  my  corporal  movables  such  as  fumatnre, 
bedding  Linin  silver  plate,  China  ware  &c.  all  my  stock  of  cattle  all 
my  horses  and  Carriages  she  is  to  ocupy  The  Homestead  without 
reservation  or  distinction  till  the  plantation  is  disposed  of  I  authorize 
her  to  take  immediate  possession  of  the  same  for  her  own  use  with- 
out Inventory  or  Controle  of  any  kind.  My  debts  are  small  I  have 
no  children  nor  forced  heirs.  I  wish  the  tribunals  of  La  to  have 
nothing  to  do  with  my  Estate  unless  somting  arises  that  that  can  not 
be  avoided  I  do  this  for  econimy. 

'*  In  addition  to  the  above  gifts  I  give  to  my  dier  wife  Bettie  Allen 
four  thousand  Dollars  worth  of  City  of  New  Orleans  Bonds  four 
per  cent,  interest  Bearing  Bonds,  with  Coupunds.  I  give  her  also 
two  thousand  Three  hundred  and  fifty  Pounds  Sterling  in  the  hands 
of  Bearing  Bro  &c  limited  more  or  less  (see  their  ac.  currents  in  chst) . 

'*  This  will  be  ovr  fourteen  thousand  Dollars  for  a  house  I  g^ve 
her  at  our  marriage  not  recorded  but  good.  I  give  to  my  Wife 
Bettie  Allen  one -half  of  my  Rienzi  Plantation  and  one -half  of  all 
tools  mules  &c  the  names  of  my  Executors  &c  will  be  named  here- 
after. My  Executors  shall  have  from  one  to  five  years  to  Sell  and 
cloB  up  the  estate  as  I  fear  property  will  be  verry  low  and  dall. 
They  can  sell  part  cash  part  on  time  8  per  cent.  Interest  with  Ven- 
dors lean  I  will  that  my  wife  do  have  one -half  of  everry  thing^ 
belongin  to  Rienzi,  Except  the  Claim  due  me  by  the  U.  States  that 
and  other  Property  I  will  speak  of  further  on. 

'<  I  appoint  as  my  Executors  Ogden  Smith  and  W  F  Collins  resid- 
ing on  Rienzi  plantation  I  also  appoint  Mrs  Bettie  Allen  Executrix. 
I  give  them  ful  power  to  sell  Rienzi  plantation  When  Ever  they  find 
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ft  good  offer  all  the  property  there  belonging.  When  it  is  sold  half 
of  all  the  proced  Gash  Notes  &c  is  to  belong  to  my  wife  Settle 
Allen  The  other  hafe  will  be  spoken  of  hereafter  As  I  fear  property 
will  ba  very  low  I  give  my  Executors  fire  years  to  work  for  a  good 
price  in  the  Meantime  That  they  are  waiting  to  sell,  the  place  can 
be  rented  or  worked  so  as  to  pay  all  Taxes  and  other  Charges,  any 
over  that  go  to  Mrs  Bettie  Allen's  credit.  The  other  half  of  Rienzi 
and  and  a  claim  I  hold  against  the  Government  of  the  United  States 
for  army  supplies  I  think  is  about  one  hundred  thousand  dollars 
These  two  amounts  or  halfs  I  intend  to  give  to  the  famlies  of  my 
Brother  Thomas  H.  Allen's  four  children  R.  H.  Allen  Jr  for  his 
famly's  use  Thomas  H  Allen  Jr  for  his  wife  and  children  Harry 
Allen  for  his  wife  and  children  Mrs.  Mary  Louis  wife  of  J.  0. 
Leatham  of  New  York  city. 

"  And  to  the  five  children  of  my  Sister  Cynthia  A.  Smith  Qaston 
Smith,  Fred  W.  Smith  Jr.  Mrs.  Nellie  Houchens,  Ogden  Smith  & 
Thomas  A.  Smith.  My  three  neices  Mrs.  Jennie  Boyle,  Mrs.  Bettie 
De  Berny,  Mrs.  Ellen  B.  Baker  have  Received  Each  five  hundred 
Dollars  I  will  that  they  receive  five  hundred  dollars  more  in  Cash 
and  have  no  interest  in  any  other  Claim,  my  Brothrs  firm  in  Mem* 
phisTenn  owes  me  $17,369  Dollars  Seventeen  thousand  three  hun- 
dred and  Sixty  nin  dollars  loaned  them  he  having  surrendered  all 
bis  Estate  to  his  Credited  Which  he  thinks  will  pay  all  he  ows.  I 
thirefore  Give  this  sum  $17,369  to  The  wife  of  of  my  Brother  for  her 
self  and  all  the  dividends  on  that  amount. 

'To  Mrs  Sallie  Cragin  I  give  five  hundred  dollars  to  Walter  Col- 
ling I  give  two  hundred  dollars.  To  my  faithful  servants  Lizzie 
Harrison  and  Mat  Dlckerson  I  give  one  hundred  and  fifty  dollars 
Each. 

'To  my  sister  Myra  Turner's  two  sons  John  6  and  William  Turner 
I  give  John  B  His  note  for  three  hundred  dollars  deducting  Interest, 
to  Will  I  have  given  as  much  as  I  intend  in  Cash. 

''I  hold  Fred  W.  Smith  note  for  five  hundred  dollars  this  note  Can 
be  given  him  without  counting  Interest  as  part  of  his  share  hereto- 
fore given  him.  My  gold  Watch  and  chain  I  give  to  my  namsake  R. 
H.  Allen,  son  of  Thomas  H.  Allen  Jr  of  Memphis  Tenn  to  be  given 
him  when  of  age. 

"Codicil  No.  1  I  will  that  Mrs  Cragin's  two  small  boys  shall  be 
given  an  English  Education  at  Expense  of   the  Estate  I  will  that  my 
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Execators  shal  not  give  bond  as  I  think  them  honest  men  I  prefer 
they  pay  off  the  cash  donations  as  soon  as  posible." 

A  motion  has  been  filed  by  the  executor,  Ogden  Smith,  who  is  one 
of  the  heirs,  to  dismiss  the  appeal  from  the  judgment  adverse  to  the 
Allen  heirs,  taken  by  them. 

In  the  Succession  of  Ames,  83  An.  1818,  this  court  had  occasion  to 
notice  the  distinction  between  the  functions  of  an  administrator  and 
an  executor,  giving  to  the  latter,  when  a  creditor,  the  right  of  appeal 
from  a  judgment  adverse  to  his  interest.  The  reasons  assigned  for 
the  judgment  in  that  case  are  conclusive.  The  executor  is  the  man- 
datory of  the  deceased,  and  a  mediator  between  the  parties  having 
an  interest  in  the  succession.  He  represents  creditors  and  heirs, 
and  it  is  his  duty  to  see  that  the  will  is  executed  according  to  the 
wishes  and  desires  of  the  testator.  He  is  interested  in  the  proper 
distribution  of  the  funds,  and  it  is  sacred  duty  to  see  that  they  are 
distributed  among  those  whom  the  testator  intended  should  be  bene- 
ficiaries. Representing  all  parties,  he  has  an  undoubted  right  to 
appeal  for  the  common  benefit  of  all  the  parties. 

The  Succession  of  Nicholson,  5  An.  359,  is  directly  applicable  to 
this  case.  In  that  case  the  testator  left  a  sum  of  money  for  <' the 
support  of  asylums  in  the  faith  of  the  Protestant  religion  especially 
devoted  to  the  care  of  aged  persons."  There  was  no  institution  in 
the  city  of  New  Orleans  where  the  bequest  was  to  be  expended, 
answering  to  the  description  in  the  testament.  The  St.  Anna  Asy- 
lum devoted  to  the  relief  of  destitute  and  helpless  children  claimed 
the  legacy,  as  the  only  institution  in  the  city  of  New  Orleans  coming 
near  the  terms  and  conditions  of  the  will.  The  judgment  of  the 
lower  court  was  in  favor  of  the  St.  Anna  Asylum.  On  appeal  by 
the  executor  the  judgment  was  reversed.  In  this  case  the  court 
said:  <<  The  will  is  his  (executor's)  mandate.  He  has  no  power  and 
is  subject  to  no  duty  except  within  its  terms  and  conditions."  The 
executor,  therefore,  has  the  right  to  appeal  from  a  judgment  inter- 
preting the  will,  which  he  thinks  is  contrary  to  the  intentions  of  the 
testator.  In  oppositions  to  the  distributions  of  a  fund  there  are  as 
many  adjudications — ^separate  judgments  as  there  are  oppositions 
and  the  party  aggrieved  must  appeal  for  relief,  and  unless  he  does 
so  this  court  will  not  amend  the  judgment  as  between  the  appellees 
made  so  by  the  operation  of  the  appeal,  except  so  far  as  the  judg- 
ment between  immediate  parties  to  the  appeal  may  affect  indirectly 
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their  interests.  By  the  appeal  of  the  executor  from  a  judgment 
adverse  to  his  professed  distribution  of  funds  as  he  interprets  the 
will,  all  the  beneficiaries,  legatees  and  heirs  are  necessarily  imme- 
diate appellees. 

The -motion  to  dismiss  is  therefore  denied. 

The  executors  could  not  agree  on  an  interpretation  of  the  will, 
and  there  were  controyersies  between  .the  legatees  and  heirs  among 
themselves  and  with  the  executors. 

Two  of  the  executors,  Mrs.  Allen  and  Oollins,  filed  a  provisional 
account,  proposing  to  settle  the  bulk  of  the  estate  and  distribute  the 
foods  on  hand,  and  await  a  further  realizing  of  assets  and  to  make 
a  fatore  and  final  distribution.  The  executor  Smith  filed  a  final  ac- 
count. 

Oppositions  were  filed  by  the  executors  to  the  accounts  of  each, 
and  there  were  numerous  other  oppositions  by  the  heirs. 

Collins  and  Mrs.  Allen,  executors,  propose  to  turn  oyer  to  the  lat- 
ter, the  residuum  of  the  estate.  The  heirs,  including  the  executor, 
Ogden  Smith,  oppose  the  account,  on  the  ground  that  as  to  the 
ruiduum  the  testator  died  intestate,  and  it  should  be  distributed 
among  those  to  whom  the  law  gives  it.  Mrs.  Allen,  claiming  the 
residue,  opposed  the  account.  The  division  of  the  plantation  is  con- 
tested between  the  children  of  Thomas  H.  Allen,  and  the  children  of 
Mrs.  Smith,  brother  and  sister  of  the  deceased.  There  were  four 
Allen  and  five  Smith  heirs.  Hence  the  contention  of  the  former, 
that  one -half  of  the  plantation  absolutely  should  go  to  them,  as  they 
deny  the  bequest  to  the  Smith  heirs;  and  that  if  they  are  entitled  to 
a  part  of  the  plantation  as  legal  heirs,  that  the  half  of  the  planta- 
tion should  be  divided  per  stirpes  and  not  per  capita. 

The  executors  concur  that  each  of  said  heirs  should  receive  one- 
ninth  of  the  half  of  the  plantation.  Oollins  and  Mrs.  Allen,  execu- 
tors, propose  to  pay  Mrs.  Oragin  for  her  boys,  a  sum  suflQcient 
to  educate  them.  Smith,  the  executor,  and  one  of  the  heirs,  opposes 
this  item  in  the  will,  because  of  its  uncertainty.  The  executor. 
Smith,  differs  with  the  other  executors  as  to  the  disposition  of  the 
crop  of  1894,  the  former  contending  that  the  proceeds  should  be 
tamed  over  to  the  heirs  as  a  part  of  the  estate  undisposed  of  by  the 
testator,  and  the  three  nieces  named  in  the  will  claim  a  part  of  the 
Tuiduum  as  heirs.  Their  quality  as  legal  heirs  is  denied  by  the 
executors.  Two  of  them  agree  that  they  are  entitled  each  to  five 
86 
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hundred  dollars ;  the  others  that  this  sum  mast  be  distributed  among- 
them. 

The  Tamer  heirs  oppose  the  claim  of  the  three  neices,  and,  as  a 
consequence  of  the  rejection  of  their  claim,  they  allege  they  are 
entitled  to  interest,  as  part  of  the  residuum^  to  the  extent  of  one 
undivided  third  Jointly.  They  oppose  the  classification  of  the  old 
iron,  coal,  corn  and  hay,  as  immovable  by  destination,  and  there  are 
many  other  items  in  the  account  of  the  executor  Smith  objected  ta 
by  them. 

The  District  Judge  consolidated  the  two  accounts  and  the  opposi- 
tions filed,  and  treated  them  as  one  proceeding. 

The  judgment  of  the  District  Court  was  that  the  bequest  to  Mis- 
tress Bettie  Allen  of  all  testator's  corporal  movables  did  not  entitle 
her  to  the  money  found  in  his  house  at  his  death,  nor  to  the  money 
in  bank,  nor  to  the  sugar  on  plantation  at  testator's  death,  after  the 
payment  of  the  special  legacies  and  debts  of  the  estate,  and  that 
these  amounts  formed  an  unwilled  portion  of  the  estate  to  be  dis- 
tributed to  the  heirs -at-Iaw  of  the  deceased,  leaving  out  the  heirs 
that  were  disinherited,  the  court  deciding  that  the  testator's  three 
nieces  were  disinherited,  with  the  exception  of  a  legacy  of  five  hun- 
dred dollars  left  to  each  of  them. 

The  lower  court  further  sustained  the  legacy  to  give  Mrs.  Cragin's 
two  small  boys  an  English  education,  fixing  the  amount  to  be  paid 
her;  aod  that  the  Rienzi  plantation  was  devised  one- half  to  Mistress 
Bettie  Allen,  and  the  other  half  was  to  be  divided  into  ninths,  one- 
ninth  going  to  each  of  the  Allen  heirs,  and  to  each  of  the  Smith 
heirs. 

It  further  holds  that  the  crop  of  sugar  and  molasses  made  on  the 
Rienzi  plaatation  in  the  year  1894,  which  Ogden  Smith  proposed  to 
account  for  (though  unsold),  could  not  be  accounted  for  till  sold, 
but  that,  as  the  question  of  its  distribution  was  raised,  it  should  be 
divided  among  the  devisees  of  the  plantation  in  the  proportion  they 
took  said  plantation,  and  not  to  Mistress  Bettie  Allen,  as  she  con  - 
tended  for  in  her  opposition. 

The  lower  court  upheld  the  payment  of  attorney's  fees,  as  pro- 
posed by  Ogden  Smith,  executor. 

And,  finally,  it  decided  that  the  account  of  Ogden  Smith,  executor, 
was  not  a  final  account,  but  that  the  final  account  must  be  recast, 
and  that  the  question  of  the  distribution  of  the  bounty  money  due 
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by  the  United  States  Goverment  for  the  sugar  made  daring  the  year 
1894,  should  be  left  open  for  decision  when  the  money  was  collected 
and  proposed  to  be  distributed  by  the  executors. 

From  this  judgment  the  executors,  W.  F.  Collins  and'  Mrs.  Bettie 
llleo,  the  Allen  heirs  and  Mrs.  Bettie  Allen,  personally  obtained 
ordeiB  of  appeal. 

The  first  question  presented  is,  is  Mrs.  AUen  appointed  residuary 
legatee  under  the  will? 

Where  general  expressions  stand  immediately  associated  with  less 
comprehensive  words,  they  have  been  sometimes  restricted  to 
articles  ^usdem  generis;  the  specific  effects  being  considered  as 
denoting  the  species  of  prcrperty  which  the  larger  term  was  intended 
to  comprise.     Jarman  on  Wills,  p.  362,  Vol.  2. 

The  circumstance  of  a  specific  or  pecuniary  legacy  being  given  to 
the  one  legatee,  or  of  the  general  bequest  being  followed  by  particu- 
lar portions  of  the  personal  property  to  other  persons  has  been  con- 
sidered to  favor  the  supposition  that  such  bequest  was  not  to 
comprise  the  general  residue.     Id,,  p.  364. 

And  it  has  been  often,  we  may  say  invariably  held,  that  a  general 
description  of  property,  or  description  of  the  class  or  kind,  preceded 
or  followed  by  words  of  narrower  import,  if  the  bequest  is  not 
residuary,  will  be  confined  to  species  of  property  of  same  kind  with 
those  previously  described.  The  adoption  of  the  more  comprehen- 
sive meaning  would  have  the  effect  of  rendering  the  superadded 
expression  nugatory,  and  make  the  testator  employ  additional  Ian- 
g:Qage,  without  any  additional  meaning.  Jarman  on  Wills,  366 ;  16 
Ind.  826;  2  Bl.  Comm.  384;  Lartigue  et  al.  vs.  Duhamel's  Executor, 
4  N.  S.  666. 

The  confection  of  the  will  shows  that  the  testator  was  ignorant  of 
grammar  and  orthography,  and  the  most  elementary  rules  of  com  - 
position.  His  uncouth  language,  inapt  and  confused  expressions 
mast  be  overlooked  and  construed  into  logical  conclusions  and  con- 
sent expressions  in  the  effort  to  ascertain  his  intention,  which 
most  govern,  unless  the  thing  to  be  done  is  opposed  to  some  inflexi- 
ble rule  of  law. 

The  rules  for  the  intepretation  of  testaments  are:  (1)  The  techni- 
cal import  of  words  is  not  to  prevail  over  the  obvious  intent 
of  the  testator;  (2)  when  technical  words  are  used  by  the  tes- 
tator, or  words  of  art,   they  are  to  have  their  technical  import, 
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anless  it  is  apparent  that  they  were  not  intended  to  be  used 
in  that  sense ;  (8)  the  intent  of  the  testator  is  to  be  determined 
from  the  whole  will ;  (4)  every  word  shall  have  effect  if  it  can  be 
done  withoht  defeating  the  general  purpose  of  the  will,  which  is  to 
be  carried  into  effect  in  every  reasonable  method.  0.  G.  1712.  Sac- 
cession  of  Blakemore,  48  An.  860;  State  of  Louisiana,  etc.  vs.  Ex- 
ecutors of  McDonogh,  8  An.  171;  Williams  vs.  Western  Star  Lodge, 
88  An.  620;  Succession  of  Bobb,  41  An.  250;  Oity  vs.  Hardie,  48  An. 
258;  leind.  470;  11  Pick.  257-878;  18  Ind.  418;  2  Met.  (Mass.) 
191-194;  12  Johns  889;  8  Ind.  8,  306;  5  Mass.  500;  5  Denio,  646;  3 
Pick.  862;  2  Md.  82;  1  Jarman  Wills,  404-412. 

In  the  will  he  gives  to  his  wife  all  hie  corporeal  movables,  and 
follows  this  general  disposition  by  a  specific  enumeratiofi  of  the  im- 
movables, such  as  furniture,  bedding,  linen,  silver  plate,  chinaware, 
etc.  All  of  his  stock  of  cattle,  horses  and  carriages.  It  will  be 
noticed  that  after  the  designation  of  furniture,  etc.,  the  sentence 
stops,  and  then  in  another  sentence  he  disposes  of  a  different  species 
of  corporeal  movables.  There  is  no  ambiguity  in  this  part  of  the 
will.  No  construction  can  be  put  upon  the  language  than  that  the 
testator  intended  to  limit  the  corporeal  movables  to  those  desig- 
nated. The  words  reviewing  the  general  description  of  the  property 
seem  to  have  been  used  advisedly  by  the  testator.  That  he  did  not 
intend  that  his  entire  personal  estate  should  pass  by  the  general  de- 
scription of  corporeal  movables,  is  evident  from  his  limiting  its  ap- 
plication in  the  words  descriptive  of  particular  species  of  property, 
and  the  further  fact  that  large  portions  of  his  personal  estate  are  de- 
vised to  particular  legatees.  And  again  to  the  wife  he  gives  other 
corporeal  movables,  such  as  one- half  of  all  tools,  mules,  etc.  He 
speaks  of  the  legacy  to  his  wife  of  one- half  of  the  Rienzi  plantation 
a  second  time,  and  uses  the  expression  that  she  should  have  one- 
half  of  everything  belonging  to  Rienzi,  except  a  claim  of  one  hun- 
dred thousand  dollars  due,  as  alleged  by  the  Federal  government, 
and  the  other  property  he  says  he  will  dispose  of  further  on.  He 
had  disposed  of  the  Rienzi  plantation — all  the  immovable  property 
he  possessed.  His  other  property  then  was  movable,  a  part  of 
which  he  had  given  to  his  wife,  and  the  other  property  he  proposed 
to  dispose  of  thereafter.  The  other  property  could  only  have  been 
that  which  he  had  not  disposed  of.  It  may  have  been  his  intention, 
as  is  usual  in  wills,  to  make  his  wife  the  residuary  legatee   at  the 
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dodng  of  his  will.  Bat  unfortunately  for  her  he  failed  to  do  so, 
and  as  to  this  part  of  his  estate  he  died  intestate.  The  presumption 
is  that  the  testator  intends  to  dispose  of  his  entire  estate  and  not  to 
die  partially  intestate.  Sometimes  slight  expressions,  if  they  can  be 
coDstraed  as  his  intention  to  do  so,  are  seized  upon  as  the  means  of 
carrying  out  the  supposed  intention  of  the  testator. 

We  have  carefully  studied  the  expressions  in  the  will  to  ascertain 
if  anything  could  be  gleaned  by  which  the  testator's  intention  could 
be  inferred  as  to  the  disposition  of  the  residuum  of  his  estate. 

We  are  able  to  find  none,  except  we  are  to  adopt  the  con- 
stroction  of  the  wife's  counsel  and  presume  that  the  testator,  who 
had  lived  so  long  on  the  Rienzi  place  that  he  had  identified  it  with 
bis  entire  fortune  and  considered  everything  which  had  been  made 
npon  it  as  a  part  of  Rienzi.  But  even  then  the  whole  general 
estate  woold  not  go  to  the  wife,  as  he  says:  '<  I  will  that  my  wife 
do  have  one* half  of  everything  belonging  to  Rienzi.  In  case  a  fa- 
vorable opportunity  is  not  afforded  for  the  sale  of  the  place,  he  says 
his  wife  shall  be  credited  with  the  proceeds.  But  this  expression, 
nnexplained  by  others  and  standing  alone,  will  not  justify  the  inter- 
pretation that  she  was  intended  as  the  residuary  legatee.  It  is  an 
evidence,  however,  of  the  intention  of  the  testator  that  his  wife  was 
to  receive  the  net  proceeds  of  the  crop  until  the  plantation  finally 
passed  from  the  control  of  the  executors. 

No  particular  form  of  words,  it  is  true,  is  requisite  to  constitute 
one  a  residuary  legatee.  It  must  appear,  however,  to  be  the  inten- 
tion of  the  testator  that  the  residuary  legatee  shall  take  the  residue 
of  the  estate  after  payment  of  debts,  and  meeting  all  the  appoint- 
ments of  the  will.  ,  Williams,  Executors,  1310,  et  aeq, 

Jarman,  Vol.  8,  p.  2,  says:  <'In  some  instances,  however,  in  favor 
of  the  restricted  construction,  founded  on  subsequent  expression, 
description  of  a  particular  species  of  property,  has  not  been  allowed 
to  prevail  against  the  force  of  the  previous  general  words."  In  the 
cases  cited  for  this  textual  declaration,  there  was  some  expression 
AS  to  the  disposition  which  showed  that  it  was  the  intention  to  pass 
the  residue  of  the  estate. 

Thns  in  Benet  vs.  Bachelor,  1  Ves.  Jr:  68,  there  was  after  the  pre- 
vious general  words,  the  expressions  <*and  other,  not  before  be- 
qoeatbed  goods  and  chattels  that  he  should  be  in  possession  at  the 
day  of  his  decease." 
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In  Oampbell  vs.  Prescott,  15  Ves.  506,  the  testator  gave  to  his  two 
sons  all  his  sagar-hoase,  cupola  and  merchandise,  stocks, with  jewels, 
plate,  hoosehold  goods,  farniture  and  all  effects  whaUoever, 

In  Michel  vs.  Michel,  5  Madd.,  69,  after  a  bequest  of  linen,  china, 
household  goods  and  furniture,  the  words  were  followed  by  *'and 
effects  he  shall  die  possessed  of." 

And  in  other  cases  cited,  there  are  expressions  such  as:  *'  and  all 
his  other  effects ;  or  whatever  else  I  may  then  be  possessed  of  at  my 
decease,"  <'his  wines  and  property  in  England."  In  all  these  cases 
<<  the  mere  enumeration  of  particular  articles,  followed  by  a  general 
bequest,  did  not  of  necessity  restrict  the  general  bequest,  because  a 
testator  often  threw  in  such  specific  words,  and  then  wound  up  the 
catalogue  with  some  comprehensive  expression  for  the  very  purpose 
of  preventing  the  bequest  from  being  so  restricted."  Jarman, 
Wills,  d62. 

Mr.  Jarman  says,  p.  844:  ''These  cases  indicate  the  disposition 
of  the  judges  of  the  present  day  to  adhere  to  the  sound  rule,  which 
gives  to  words  of  a  comprehensive  import  their  full  extent  of  op- 
eration, unless  some  very  distinct  ground  can  be  collected  from  the 
context  for  considering  them  as  used  in  a  special  and  restricted 
sense." 

''It is  to  be  observed,  however,  that  in  all  the  preceding  cases 
there  was  no  other  bequest  capable  of  operating  on  the  general  resi- 
due of  the  testator's  personal  estate,  if  the  clause  in  question  did 
not.  Where  there  is  such  a  bequest,  it  supplies  an  argument  of  no 
inconsiderable  weight  in  favor  of  the  restricted  construction,  which 
is  then  recommended  by  the  anxiety  always  felt  to  give  to  a  will 
such  construction  as  will  render  every  part  of  it  sensible,  consistent 
and  effective." 

Th^re  was  no  expression  in  the  will  foUowing  the  particular  de- 
ecription  of  the  property  after  the  general  description  of  "all  cor- 
poreal" movables  to  indicate  that  the  wife  was  to  have  the  restduutn 
of  his  personal  estate ;  nor  is  there  any  indications  of  any  intent  to 
make  any  other  legatee  the  recipient  of  this  residuum.  We  are 
forced  to  the  conclusion  from  a  consideration  of  the  entire  instru- 
ment that  he  intended  the  balance  of  his  personal  estate  to  go  to  his 
legal  heirs,  a  disposition,  in  doubtful  meaning,  which  the  law 
favors. 

The  will  speaks  from  the  death  of  the  testator  that  being  the  point 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1047 

Sacoesslon  of  Allen. 

of  time  at  which  it  becomes  operative,  21  Oonn.  660*616;  unless  the 
langoage  used,  such  as  the  word  now,  or  a  verb  in  the  present  tense 
which  requires  it  to  be  talcen  at  the  time  it  is  ased.  1  Jarman, 
Wilis,  818. 

Bat  it  will  receive  the  former  interpretation  if  it  can  reasonably 
be  made  to  bear  it.  2  Oox  Ch.  884.  It  is  plain  from  the  terms  of 
the  will  that  the  testator  intended  that  the  plantation  should  be  sold, 
and  the  proceeds  distributed  as  directed  by  him.  Speaking  from 
the  time  of  his  death  for  the  future  sale  of  the  property,  he  said  to 
his  executors  that  they  should  sell  the  Rienzi  plantation  and  dis- 
tribute the  proceeds;  and  until  they  did  sell  it,  the  proceeds  should 
go  to  the  wife.  The  legatees  could  not  sue  immediately  after  the 
death  of  the  testator,  for  a  partition  in  kind,  as  this  would  have  been 
contrary  to  the  positive  mandate  of  the  testator.  The  plantation 
was  directed  to  be  sold  in  the  most  positive  language.  The  legatees 
then  were  only  interested  in  the  proceeds  of  the  sale.  The  net  pro- 
ceeds belong  to  the  wife  from  the  time  of  the  death  of  the  testator 
antil  the  sale  of  the  place.  No  other  reasonable  interpretation  can 
be  given  to  the  language  of  the  testator.  If  the  plantation  should 
have  been  sold  with  the  growing  crop,  it  would  have  passed  with  the 
place  and  increased  the  proceeds. 

So  long  as  the  plantation  remained  in  the  hands  of  the  executors, 
Mrs.  Allen  was  entitled  to  the  proceeds  of  the  crops.  If  not  sold  in 
accordance  with  the  directions  of  the  testator  it  is  only  at  the  mo- 
ment of  delivery  to  the  legatees  if  they  choose  to  hold  it  in  indi- 
▼ision  that  the  growing  crops  pass  to  them  as  part  of  the  immovable. 

The  testator  says  that  ^'I  will  that  my  wife  to  have  a  one -half  of 
eyerytbing  belonging  to  Rienzi."  This  declaration  is  explanative  of 
the  desire  that  his  wife  should  have  one- half  of  the  plantation, 
moles,  tools,  etc.  The  wife  under  this  declaration  is  entitled  to  one  - 
half  of  everything  on  the  plantation,  attached  to  the  same,  immov- 
able by  nature  or  by  destination,  or  by  the  object  to  which  they  are 
applied.    G.  G.  462,  et  »eq. 

Everything  on  the  plantation,  placed  there  for  its  service,  is  im- 
movable by  destination  if  it  is  essential  for  the  gathering  of  the  crop, 
preparing  the  same  for  market,  or  for  the  improvement  of  the  qual- 
ity of  the  land,  or  to  feed  the  stock  and  cattle  necessary  for  working 
the  same. 

The  manufacture  of  sugar  is  the  preparing  of  the  crop  of  cane  for 
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market.  Coal  is  an  essential  thing  for  the  ranninsr  of  the  machinery 
of  the  sugar  house.  Although  not  mentioned  in  the  Oode,  it  is  to  be 
classed,  if  destined  during  the  grinding  season  for  the  seryice  of  the 
mill,  as  immoyable  by  destination.  The  hay,  com,  fodder  and  coal 
were  placed  on  the  plantation  for  the  use  of  the  place  and  con  - 
sumed  in  the  cultivation  of  the  plantation,  in  working  the  crop  and 
preparing  the  same  for  market.  The  legal  heirs  are  not  entitled  to 
the  value  of  the  same.  The  timber  and  the  old  iron  were  not  essen- 
tial for  the  use  of  the  plantation  and  were  not  employed  for  the  cul- 
tivation of  the  same.    They  therefore  fall  into  the  reHduum, 

Immediately  after  the  legacy  of  the  one -half  of  the  planta- 
tion and  a  claim  the  testator  held  against  the  Federal  government  is 
the  language :  ''And  to  the  five  children  of  my  sister  Cynthi  A.  Smith, 
Gaston  Smith,  Fred.  W.  Smith,  Jr.,  Mrs.  Nellie  Huchens,  Ogden  Smith 
and  Thomas  A.  Smith."  There  is  no  period  after  the  bequest  to  the 
Allen  heirs,  but  this  as  a  distinct  sentence  follows.  We  know  that 
the  testator  was  not  familiar  with  the  English  language ;  that  he 
was  deficient  in  the  use  of  words,  used  capitals  indifferently,  and 
was  not  proficient  in  composition.  That  he  intended  that  his  sister's 
children  should  participate  in  this  bequest,  is  evident  from  the  sub- 
sequent language  in  the  will  bequeathing  to  Fred.  W.  Smith  his  note 
for  five  hundred  dollars  as  '^'part  of  his  share  heretofore  given 
him."  He  had  given  no  ''  share"  except  in  the  bequest  to  the  Allen 
and  the  Smith  heirs.  He  evidently  had  in  his  mind  a  bequest  to  his 
sister's  children. 

Following  immediately  the  bequest  to  the  families  of  his  brother, 
Thomas  H.  Allen's  four  children,  is  the  legacy  to  the  children  of  his 
sister,  and  the  testator  intended  to  make  a  continuous  sentence  and 
to  provide  for  his  sister's  children  as  liberally  as  he  had  done  for 
those  of  his  brother. 

We  are  satisfied  from  the  entire  context  of  the  will  that  the  tes- 
tator intended  that  his  sister's  children  should  participate  in  the 
legacy  of  half  of  the  plantation,  and  the  claim  against  the  govern- 
ment of  the  United  States. 

When  the  reading  of  a  whole  will  will  produce  a  conviction  that 
the  testator  must  necessarily  have  intended  an  interest  to  be  given, 
which  is  not  bequeathed  by  express  and  formal  words,  the  court  will 
supply  the  defect  by  implication,  and  so  mould  the  language  of  the 
testator  as  to  carry  into  effect,  as  far  as  possible  the  intention  which 
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it  iB  of  opinion  that  he  has  on  the  whole  sofficiently  declared. 
Heteair  vs.  Farminfirton  Parish,  128  Mass.  875 ;  Boston  Safe  Deposit 
ft  Trost  Company  vs.  Coffin  et  aU.,  8  Lawyers'  Reports,  p.  748;  25 
N.  E.,  80;  Post  vs.  Hager,  38  N.  Y.  599. 

Panctnation  mnst  give  way  whenever  it  interferes  with  the  proper 
and  reasonable  constmction  of  a  will.  8  Lawyers'  Reports,  p.  744, 
notes;  25  N.  E.  80. 

The  devise  to  his  brother's  children  should  be  connected  with  the 
devise  to  his  sister  as  one  continuoos  sentence. 

He  gives  to  the  families  of  his  brother's  fonr  children.  They  do  not 
take  therefore  per  capita,  but  per  stirpes.  The  number  or  the  names 
or  the  children  are  not  mentioned.  In  the  bequest  to  the  sister's 
children  there  is  no  language  used  which  would  justify  the  inference 
that  the  testator  intended  that  they  should  receive  differently  from 
the  families  of  his  brother's  children.  The  legacy  is  to  the  five  chil- 
dren of  his  sister,  and  constraing  this  in  connection  with  the  bequest 
to  his  brother's  children's  families,  it  is  clear  to  our  minds  that  the 
testator  intended  that  these  five  children  should  be  grouped  as  a 
family,  and  take  per  stirpes  as  the  children  of  his  brother's  families. 
Each  set  of  children  is  therefore  entitled  to  one -fifth.  Hyatt  vs. 
Pogsley,  23  Barbour,  299. 

To  the  three  nieces  named  in  the  will,  it  says  that  they  are  to  re- 
ceive five  hundred  dollars  more  in  cash,  and  have  no  interest  in  any 
other  claim.  They  had  received  five  hundred  dollars  each,  and  the 
legacy  to  them  is  plain  in  its  meaning,  that  each  was  to  receive  five 
hnndred  dollars  in  addition  to  that  already  given  to  them  by  the 
testator  in  his  lifetime.  They  are  to  have  no  interest  in  any  other 
claim.  As  to  the  residuum  of  the  estate,  the  testator  died  intestate. 
They  could  have  no  interest  in  any  claim  given  to  other  legatees. 
They  coald  possibly  lay  claim  to  nothing  else  than  the  residuum  of 
the  estate.  The  testator  must  have  referred  to  this,  for  there  is  no 
other  fand  upon  which  the  legatees  could  assert  any  right.  They  are 
therefore  excluded  from  any  participation  in  the  residuum  of  the 
estate. 

Although  opposition  was  made,  for  uncertainty  of  that  part  of  the^ 
will  which  directs  that  a  fi^ood  education  should  be  bestowed  upoui 
the  two  boys  of  Mrs.  Cragin,  we  do  not  find  the  matter  discussed  ioi 
the  briefs  of  counsel.  We  presume,  therefore,  that  it  has  been^ 
abandoned.    But  as  the  account  of  the  executors  are  not  final,  andj 
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the  question  may  hereafter  be  raised,  we  will  pass  upon  this  part  of 
the  will. 

The  rule  in  regard  to  the  inadmissibility  of  parol  evidence,  to 
vary,  contradict  or  to  render  intelligible  the  words  of  a  will,  is  not 
essentially  different  from  that  which  obtains  in  regard  to  contracts. 
It  may  be  received  to  show  the  state  of  the  testator,  the  natnre  and 
condition  of  his  property,  his  relations  to  the  contestants,  and  all 
the  surrounding  circumstances.  But  this  is  done  to  place  the  court 
in  the  condition  of  the  testator,  in  order,  as  far  as  practicable,  to 
make  them  the  more  fully  to  understand  the  sense  in  which  he  used 
the  language  found  in  his  will.  1  Qreenleaf  Ev.  Par.  287-289;  Jar- 
man,  Wills,  849,  notes. 

But  parol  evidence  is  not  admissible  to  supply  any  words  or  de- 
fects in  the  will.     Id.     28  Barb.  286;  27  Ala.  489. 

In  this  case  there  is  no  reason  to  supply  any  words  or  defects  in 
the  will.  There  is  no  doubt  as  to  the  intention  of  the  testator  or  to 
the  subject  matter  of  the  bequest. 

The  testator  has  defined  bis  object  with  reasonable  certainty,  and 
the  court  can,  from  the  data  furnished  by  him,  ascertain  the  amount 
necessary  to  carry  into  effect  his  intention.  The  judge  heard  evi- 
dence as  to  the  amount  necessary  to  educate  the  two  boys  of  Mrs. 
Oragin,  and  in  thus  acting  he  did  not  vary  or  avoid  the  intention  of 
the  testator,  or  in  any  way  contradict  any  part  of  the  will.  McCorn 
vs.  McCom,  100  N.  Y.  611;  13  West  Rep.  614;  12  West  Rep.  867; 
144  Mass.  164;  18  How.  386. 

We  find  no  reason  to  disturb  the  rulings  of  the  District  Judge  on 
this  issue,  nor  do  we  find  any  error  in  his  ruling  as  to  the  attorney's 
fees  and  the  commissions  of  the  executors.  The  succession  is  in  no 
condition  for  final  settlement.  The  crop  of  1894  has  not  been  dis- 
posed of  and  the  sugar  bounty  claim  uncollected.  Succession  of 
Qardere,  ante  p.  289. 

The  judgment  appealed  from  is  amended  so  as  to  give  to  Mrs. 
Bettie  All^n  the  net  proceeds  of  the  crop  on  Rienzi  plantation  for 
the  year  1894,  and  to  one -half  of  the  plantation,  one- fifth  interests 
in  same  to  each  of  the  families  of  R.  H.  Allen,  Jr.,  T.  H.  Allen,  Jr., 
Harry  Allen;  one -fifth  to  Mrs.  Latham,  and  one- fifth  to  the  children 
of  Mrs.  Cynthia  Smith. 

In  all  other  respects  the  judgment  is  affirmed,  the  succession  to 
pay  costs  of  appeal. 
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The  applicants  for  a  rehearing  have  misinterpreted  our  decree. 
It  does  not  say,  nor  was  it  intended  to  convey  the  impression  that 
the  fnnds  ready  for  distribution  should  be  withheld  from  those  en- 
titled to  the  same  onder  the  will.  The  saccession  is  to  be  continaed 
in  its  administration  until  the  payment  of  the  bounty,  when  it  will 
be  distributed  according  to  law. 

All  fnnds  ready  for  distribution  must  reach  their  destination  with- 
out unnecessary  delay. 

Rehearing  refused. 


William  Winans  TToM,  for  Plaintiff,  Appellee. 
J.  Zach,  Spearing ^  J.  J.  McLotighlin  and  Lloyd  Posey  for  Defendant, 
Appellant. 


Argued  and  submitted  March  18,  1896. 
Opinion  handed  down  April  6,  1896. 
Rehearing  refused  June  1,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEkbby,  J.  This  is  a  petitory  action  instituted  by  plaintiff  to 
recover  certain  immovable  property  in  the  possession  of  defendant. 
The  plaintiff  sued  in  the  capacity  of  widow  of  James  Martin,  al- 


^looi; 

--I 


No.  12,012. 
Mbs.  Ann  Mabtin  vs.  Southebn  Athlbtio  Olub. 

M    948' 
When  property  haa  been  seized  and  sold  in  a  suit  to  which  the  owner  was  not  a       51    g^i 

party,  and  the  purchaser  sells  the  same  to  another,  and  it  is  assessed  in  the  ' 

name  of  the  latter  and  sold  at  tax  sale,  the  assessment  and  sale  are  null  and 

void. 

It  is  not  essential  that  property  should  be  assessed  in  the  name  of  one  possessing 

both  the  equitable  and  legal  title  in  order  that  the  assessment  may  be  legal 

and  valid.    But  there  must  be  aprma  facie  title  to   serve  as  the  foundation  of 

a  valid  tax  sale.     The  eyidence  must  be  on  record  to  show  that  the  owner  was 

divested  apparently  of  title  by  proceedings  against  him. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
ElJis,  J. 
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leging  that  the  property  belonged  to  the  community  and  that  she  is 
the  owner  of  one  undivided  half,  and  usufructuary  of  the  other  half. 

There  was  judgment  for  plaintiff,  from  which  the  defendant  ap- 
pealed. 

The  defendant  claims  title  through  a  quit-claim  deed  from  J.  A.  G. 
Wads  worth,  who  obtained  a  like  title  from  Van  Norden.  Van  Nor- 
den  acqtiired  title  from  one  Delano,  who  purchased  the  same  at 
judicial  sale  November  4,  1875.  The  property  was  assessed  to  Van 
Norden  and  was  adjudicated  to  the  State  for  taxes,  and  subsequently 
the  State  Auditor  sold  the  property  to  John  Spansel,  who  sold  to 
defendant.  The  quit-claim  deed  alluded  to  was  intended  to  perfect 
defendant's  title.  It  will  be  unnecessary  to  follow  the  discussion  of 
the  parties  relative  to  the  effect  of  the  tax  sales  further  than  to 
inquire,  was  there  such  an  assessment  of  the  property  as  to  con- 
clude the  plaintiff  from  contesting  the  same  for  the  purpose  of 
showing  that  her  deceased  husband,  James  Martin,  was  never  di- 
vested of  title  to  the  property,  and  the  assessment  of  the  same  in 
the  name  of  another  party  was  null  and  void  and  could  be  the  basis 
of  no  valid  tax  sale. 

Jonas  Pickles  sold  the  property  in  controversy  to  James  Martin  in 
1852.  On  November  5,  1875,  a^.  /a.  issued  from  the  Superior  Dis- 
trict Court,  in  the  parish  of  Orleans,  in  the  suit  of  Drainage  (Company 
vs.  Jonas  Pickles,  and  the  property  was  seized,  and  sold  and  adjudi- 
cated to  Delano.  Martin  was  not  made  a  party  to  the  suit  in  which 
the  /I.  /a.  issued.  There  could  be  no  divestiture  of  Martin's  title  by 
a  sale  under  said  judgment.  Delano,  therefore,  acquired  no  title 
whatever  to  the  property,  and  he  could  convey  none  to  any  pur- 
chaser from  him.  Van  Norden,  who  purchased  from  him,  acquired 
no  title,  and  the  assessment  of  the  property  to  him  and  the  sale  under 
the  assessment  were  null  and  void.  There  were  two  titles  on  record : 
one  in  the  name  of  James  Martin,  and  there  was  no  evidence  of 
record  that  by  any  act  of  his,  or  through  any  proceedings  instituted 
against  him,  that  he  had  ever  parted  with  title  to  the  property.  The 
other  title  in  the  name  of  Delano,  transferred  to  Van  ]^orden,  was  an 
absolute  nullity,  and  the  tracing  of  it  but  for  a  short  period  would 
have  informed  the  assessor  that  no  proceedings  had  been  instituted 
against  Martin  by  which  he  was  divested  of  title.  There  was  no 
connection  whatever  between  the  titles  of  Van  Norden  and  James 
Martin.     They  were  distinct  and  independent,  the  former  showing 
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that  the  title  was  derived  from  a  proceeding  to  which  James  Martin 
was  a  stranger,  and  the  sale  to  Van  Norden  of  the  property  of 
another — of  James  Martin,  who  conld  not  be  divested  of  his  property 
without  dne  process  of  law.  The  facts  presented  brin^  this  case 
directly  within  the  mling  of  Lockhart  vs.  Smith,  47  An.  124. 

We  have  held  that  ordinarily  it  is  not  essential  that  property 
shonld  be  assessed  in  the  name  of  one  possessing  both  the  legal  and 
equitable  title  in  order  that  the  assessment  be  legal  and  valid. 
Prescott  vs.  Payne,  44  An.  650. 

Bat  there  mnst  be  a  prima  fcuHe  title  to  serve  as  the  foundation  of 
a  valid  tax  sale.     Id. 

There  mnst  be  on  record  some  evidence  to  show  that  the  original 
owner  voluntarily  parted  with  title,  or  that  there  were  proceedings 
against  him  which  apparently  divested  his  title,  such  as  were  in 
evidence  in  the  case  cited,  and  the  authorities  therein  referred  to. 

The  assessment  was  not  in  the  name  of  the  owner  of  the  property 
as  shown  by  the  records,  and  was  therefore  absolutely  null  and  void. 
No  vested  tax  sale  can  be  predicated  upon  an  absolutely  null  and 
void  assessment. 

Judgment  affirmed. 


No.  12,106. 
J.  B.  B.  Lay  vs.  His  Cbbditobs. 

When  there  is  no  substantial  compliance  with  the  law  requiring  the  debtor  seek- 
ing a  respite  from  his  creditors,  to  flle  a  sohednle  of  his  assets  sworn  to  by  him, 
uid  Instead  of  promptly  supplying  the  deficiencies  when  called  on  by  his  cred- 
itors, he  fails  io  comply  with  the  call,  the  order  for  the  respite  should  be  set 
aside.  Civil  Code,  Arts.  3067  et  seq.;  Pecquet  vs.  Golls,  1  Martin,  N.  S.  438; 
PhiUips  TS.  Her  Creditors,  88  An.  904. 


A  PPEAL  from  the  Olvll  District  Ooarfc  for  the  Parish  of  Orleans. 
^    Rightor,  J. 

U^d  Powy  for  Defendant  in  Role,  Appellee. 


W,  8.  Benedict  for  John  B.  Henry,  Mortgage  and  Privilege  Credi- 
tor, Plaintiff  in  Rule,  Appellant. 
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Sabmitted  on  briefs  April  24,  1896. 
Opinion  handed  down  May  4,  1896. 
Rehearing  refused  June  1,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  appeal  is  by  a  creditor  of  the  insolvent  from  the 
jndgment  maintaining  the  respite  proceedings  sought  to  be  set  aside 
by  the  creditor. 

The  law  requires  that  the  debtor  seeking  a  respite  shall  file  cor- 
rect and  full  schedules  of  his  property  and  liabilities;  and  the  order 
for  the  meeting  of  creditors  and  the  other  requisites  to  obtain  the 
respite  demand  that  attention  from  the  debtor  which  the  litigant 
seeking  relief  usually  bestows  on  his  suit.  Civil  Code,  Arts.  8084, 
3087  et  seq.  The  schedule  of  assets  in  this  case  states  the  amounts 
of  bills  receivable,  open  accounts,  and  money  loaned,  with  no  speci- 
fication of  the  debtors  or  other  details  of  interest  to  the  creditors  of 
the  insolvent.  This  imperfect  statement  called  for  the  rule  of  the 
creditor  on  the  debtor  for  a  better  statement  of  assets,  but  produced 
no  result.  Nor  were  any  steps  taken  by  the  debtor  to  carry  into 
effect  the  order  for  the  respite,  and  since  September,  1895,  he  has 
enjoyed  all  the  advantage  from  the  restraint  the  order  imposed  on 
his  creditors.  The  record,  in  our  view,  exhibits  the  disregard  by  the 
debtor  of  the  conditions  of  a  full  and  correct  statement  of  his  affairs 
and  diligence  in  prosecuting  his  application,  the  law  exacts  for  the 
relief  it  extends  to  insolvents. 

The  rule  of  the  creditor  to  compel  a  proper  statement  of  his  affairs 
proving  ineffective,  the  creditors  supplemented  it,  by  the  demand 
in  the  form  of  an  exception,  that  the  respite  order  be  annulled.  On 
the  issues  made  by  the  creditor,  he  produced  a  mass  of  testimony 
tending  to  show  that  the  debtor  had  not  accounted  for  all  his  prop- 
erty. On  this  branch  of  the  case  we  do  not  find  it  necessary  to  ex- 
press any  opinion.  The  remedy  of  the  creditor  against  an  order  for 
the  respite  obtained  by  the  debtor  under  the  circumstances  shov^n 
by  the  record  is  to  set  it  aside.  A  schedule  utterly  deficient  as  this 
is  in  the  informations  it  should  convey  is  no  basis  for  a  respite  or  a 
cession.  This  ground  is  strengthened,  if  assistance  is  needed,  of  no 
attempt  to  supply  what  the  law  requires  though  called  for  by  the 
creditor's  rule,  and  by  the  additional  fact  that  for  over  a  year  the 
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debtor  has  been  enabled  to  tie  the  hands  of  his  creditors  by  the 
order  to  wliich  he  was  not  entitled,  without  fnlfiUing  the  conditions 
exacted  by  the  Oode.  Pecquet  vs.  Qolis,  1  N.  S.,  p.  488.  Phillips 
vs.  Her  Creditors,  36  An.  904. 

The  copy  of  the  petition  filed  in  this  court  of  the  debtor  and  the 
order  made  on  it  of  date  the  22d  April,  1896,  accepting  his  cession,  the 
petition  referring  to  the  respite  proceedings  reviewed  in  this  de- 
cision, and  which  seems  to  be  the  basis  of  the  order  accepting  the 
cesion,  can  exert  no  influence  on  our  determination,  or  affect  that 
relief  sought  by  this  appeal. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  annulled,  and  it  is  now  ordered  and  decreed  that 
the  order  for  the  respite  obtained  by  the  debtor,  and  all  proceeding^ 
baaed  on  it,  be  avoided  and  annulled,  and  that  the  appellee  pay  all 
costs. 


No.   12,058. 
Grace  F.  Ohamberlain  bt  als.  vs.  The  City  op  New  Orleans. 

The  order  of  oonrt.reoognlzliig  plaintiffs  as  heirs  of  the  deceased,  and  placing 
them  In  possession  of  his  property,  Is  not  evidence  of  bis  title  In  a  suit  by  the 
beirs  assorting  the  ownership  of  their  ancestor  brought  against  the  party 
claiming  title. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Keman  &  Wall  for  Plaintiffs,  Appellants. 


E,  A.  O^  Sullivan  J  City  Attorney,  Oeo.  W.  Flynn  and  Henry  Ren" 
•Aair,  Assistant  City  Attorneys,  for  Defendant,  Appellee. 


Argued  and  submitted  March  28,  1896. 

Opinion  handed  down  May  4,  1896. 

Opinion  on  rehearing  handed  down  June  1,  1806. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.     The  plaintiffs,  alleging  themselves  heirs  of  Charles  M. 
and  Edward  Ohamberlain,   appeal   from  the  judgment,   dismissing 
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their  suit  to  annul  an  adjudication  to  the  city  of  the  property  they 
claim;  to  have  annulled  the  taxes  on  the  property  for  the  years  1880 
to  1880,  and  to  cancel  the  inscriptions  of  the  tax  assessments  for 
these  years,  and  for  the  years  1898  and  1894. 

The  grounds  set  forth  in  the  petition  are,  that  the  taxes  for  the 
years  1880  to  1889  are  assessed  in  the  names  of  0.  and  E.  Chamber- 
lain and  that  Charles  M.  Chamberlain,  intended  by  the  assessment  O. 
Chamberlain,  was  dead  when  the  assessments  were  made ;  that  the 
assessments  for  1898  and  1894  were  respectively  in  the  names  of 
Vidou  and  Baltz,  never  owners ;  that  the  taxes  are  prescribed  and 
the  adjudication  to  the  city  is  void,  because  of  the  illegal  assessment, 
and  the  absence  of  notice  to  plaintiffs,  the  owners,  and  other  grounds 
are  urged.  The  answer  is  the  general  issue,  and  an  affirmance  of 
the  validity  of  the  taxes  and  the  adjudication. 

The  plaintiffs  suing  as  the  heirs  of  Charles  M.  and  Edward 
Ohamberlain,  it  was  indispensable  to  prove  their  ownership  of  the 
property,  the  subject  of  this  suit.  The  petition  avers  that  Charles 
H.  and  Edward  Chamberlain  acquired  part  of  the  property  by  pur« 
<!ha8e  and  another  part  by  inheritance.  These  averments  have  not 
been  sapported  by  any  proof  of  title.  We  have  in  the  record  the 
judgment  of  the  Civil  District  Court,  recognizing  the  plaintiffs  as 
the  heirs  of  Charles  M.  and  Edward  Chamberlain,  and  in  the  body 
of  the  judgment  there  is  the  description  of  the  property  plaintiffs 
claim  in  this  suit  and  a  decree  putting  the  plaintiffs  in  possession. 
To  this  judgment,  as  proving  ownership,  the  city  objected,  and  in 
our  opinion  the  objection  was  well  founded.  The  title  the  city 
asserts  and  the  assessments  for  taxes  the  city  maintains  can  not  be 
disturbed  by  a  judgment  in  an  ex  parte  proceeding,  decreeing  the 
plaintiffs'  ownership.  If  the  judgment  is  accepted  to  prove  heirship 
it  has  no  tendency  to  prove  that  plaintiffs  or  those  under  whom  they 
claim  were  or  are  owners  of  property  assessed  as  that  of  E.  and  C. 
Chamberlain.  Glover  and  Others,  Heirs,  etc.,  vs.  Doty,  1  Rob.  130. 

The  judgment  of  the  lower  court  should  have  been  one  of  non- 
suit. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  that  plaintiffs'  scdt 
be  dismissed  as  in  case  of  non-suit,  and  that  defendant  pay  costs  of 
appeal,  plaintiffs  those  of  the  lower  court. 
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On  Application  fob  Rbhbabino. 

We  wUl  modify  oar  decree  so  as  to  remand  the  case  for  farther 
proof.  It  is  therefore  ordered,  adjudged  and  decreed  that  our 
former  jadgment  be  set  aside  and  the  case  is  remanded  to  the  lower 
conrt  to  enable  the  parties  to  offer  additional  testimony  and  for 
another  trial. 


No.  12,178. 
D.  A.  Bland  and  Wipe  vs.  Shrevbport  Belt  Railway  Company. 

Tbe  lioenaan  of  tbe  defendant  company  in  the  discharge  of  his  duty  was  ordered  to 
take  down  a  gay  wire  from  an  electric  pole  and  gny  tree.  The  pole  had  not 
been  aecnrely  planted.  It  fell  on  the  lineman,  inflicting  inlurles  of  which  he 
died.  The  vice  of  constractlon  was  latent  and  concealed.  The  offloers  of  a 
preceding  board  of  management  had  been  notified  of  the  defect.  The  company 
Is  not  relieved  under  tbe  plea  of  want  of  notice,  although  the  present  general 
naanager  had  not  been  notified,  but  the  preceding  manager  or  superintendent. 

The  lineman  did  not  yoluntarily  place  himself  in  a  dangerous  position. 

The  employee  Is  aot  bound  to  know  latent,  bht  only  patent  defects. 

The  master  must  provide  suitable  appliances. 

APPEAL  from  the  First  Judicial  Disrict  Court  for  the  Parish  of 
Caddo.     Land,  J. 


Leonard  db  Randolph  for  Plaintiffs,  Appellees. 


Wise  db  Hemdon  for  Defendants,  Appellants. 


Argued  and  submitted  June  4,  1896. 
Opinion  handed  down  June  15,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  plaintiffs  claimed  damages  for  the  death  of  their 
son,  Charles  M.  Bland,  aged  about  twenty- two  years  and  unmarried. 
He  was  electrician  and  lineman ;  the  witnesses  state,  of  the  defendant 
company. 

The  latter  operates  a  belt  line,  electric  railway,  in  the  city  of 
Sbreveport.  The  electricity  is  supplied  through  a  trolley  wire  hang- 
ing over  the  roadbed,  by  means  of  suspension  wires  fastened  to 
polee  standing  on  each  bide  of  the  road.  The  height  of  these  poles 
67 


1068  SUPREME  OOURT  OF  LOUISIANA. 

Bland  and  Wife  vs.  Eallway  Co. 

is  aboat  twenty -Ave  or  thirty  feet  and  their  diameter  eight  or  ten 
inches.  On  a  straight  line  theRe  poles  are  planted  at  a  depth  of 
about  five  feet,  on  carves  about  five  feet  and  a  half. 

It  became  necessary  to  take  down  a  guy  wire  attached  to  one  of 
these  poles,  on  a  curve. 

The  superintendent  of  the  company  with  the  lineman,  the  late 
Charles  Bland,  went  to  the  pole  to  remove  the  wire.  The  former 
suggested  to  the  latter  to  cut  the  wire  from  the  tree.  ''No,"  waa 
the  latter's  reply  for  the  reason  that  ''the  wire  will  remain  attached 
to  the  pole  and  will  be  in  the  way." 

The  superintendent  also  offered  to  climb  the  pole  and  himself  do 
the  work  required.  The  lineman  being  more  active  and  nimble 
went  up  after  the  soundness  of  the  pole  had  been  tested.  Reaching 
the  point  at  which  the  guy  wire  was  attached  to  the  pole  he  clipped 
the  wire  with  his  pliers ;  immediately  after,  the  pole  commenced  to 
give  way  with  the  young  man  and  fell  on  him. 

He  died  about  seven  hours  afterward  from  the  effects  of  the  fall. 

It  is  in  evidence  that  the  pole  was  two  feet  in  the  ground ;  that  the 
ground  was  wet  at  the  time  as  it  had  rained  the  previous  day. 

The  defendant  pleads  that  the  accident  was  caused  by  the  line- 
man's want  of  care  and  caution;  that  he  was  aware  of  the  danger  of 
the  employment. 

The  jury  found  a  verdict  for  the  plaintiffs  in  the  sum  of  twenty* 
five  hundred  dollars,  ^fter  an  ineffecual  attempt  to  obtain  a  new 
trial  from  the  verdict,  the  defendant  appeals  from  the  judgment. 

Before  the  guy  wire  was  removed  the  offending  pole  was  safe ;  it 
remains,  none  the  less,  that  without  this  wire  it  was  entirely  unsafe. 
We  have  seen  that  moving  the  wire  was  a  necessity,  rendered  so  by 
the  fact  that  the  guy  tree  was  on  the  right  of  way  of  another  rail- 
road. The  removal  was  ordered  by  the  defendant  company,  under 
whose  order  the  two,  its  superintendent  and  lineman,  acted.  The 
company's  order  was  to  take  down  the  wire  and  take  it  oat  of  the 
way. 

It  is  well  settled  in  order  to  support  an  action  for  personal  in]arie2» 
two  things  must  concur,  the  want  of  proper  care  and  caution  on  the 
part  of  the  defendant  and  no  fault  on  the  part  of  the  plaintiff. 

If  the  defendant  was  notified  of  the  vice  of  construction  at  the 
place  the  accident  occurred  and  failed  to  make  needf  al  repairs  within 
a  reasonable  time,  it  became  responsible  for  injuries  resulting  from 
the  fall  of  the  pole. 
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It  is  bat  fair  to  the  present  management  to  state  that  it  does  not 
appear  of  record  that  they  had  any  knowledge  of  the  defect.  It  is 
in  evidence,  however,  that  in  1898  the  one  who  was  lineman  of  the 
company,  reported  to  the  superintendent  that  this  pole  was  weak, 
threatening  and  that  it  needed  resetting. 

These  employees  are  no  longer  in  the  service  of  the  company. 

The  corporation  itself  has  not  changed,  and  it  is  bound  by  the 
knowledge  of  its  employees,  at  the  time,  had.  Notice  to  the  agent 
was  notice  to  the  principal.  We  are  informed  by  the  testimony  of 
the  witness  Huddleston,  that  the  superintendent's  reply  was  (when 
be  was  notified)  that  the  pole  would  be  reset  later,  in  dry  weather; 
it  was  in  wet  weather  that  he  gave  the  information  and  was  di- 
rected to  attach  the  guy  wire.  If  this  witness  stated  correctly,  and 
we  have  no  reason  to  think  that  he  has  not,  the  regetting  should  not 
have  been  indefinitely  postponed  as  it  was. 

Having  reached  this  conclusion  in  regard  to  the  defendant,  we 
are  brought  to  the  plea  of  contributory  negligence  urged  by  the  de- 
fendant against  any  right  of  plaintiffs  to  recover  damages. 

The  inquiry  here  is  whether  the  danger  was  concealed  or  the  sur- 
rounding condition  of  things  such,  as  to  warn  the  lineman  who  was 
injured? 

The  proposition  does  not  admit  of  discussion ;  that  while  it  is  the 
general  duty  of  a  master  to  exercise  needful  care  and  caution  to  pre  - 
vent  the  exposure  of  his  employee  to  great  risks,  the  employee  on 
the  other  hand  must  exercise  ordinary  diligence  in  guarding  against 
iniaries. 

The  guy  wire  was  one  hundred  and  twenty  feet  in  length  from  the 
top  of  the  pole,  where  it  was  attached  to  the   trunk  of  the  guy  tree. 

Had  he  cut  the  guy  wire  at  the  china  tree  that  served  as  a  guy 
post  he  woulcl  have  been  out  of  all  danger.  At  the  same  time  it  is 
evident  that  the  work  would  have  been  only  half  done.  It  would 
not  have  been  workmanlike  to  leave  that  many  feet  of  wire  hanging 
from  the  pole.  Moreover,  there  were  leaks  in  the  electric  wires. 
The  pole  was  marked  as  one  of  the  '*  leaky  "  poles.  The  plaintiffs 
usert  that  in  wet  weather  the  wire  might  become  charged  and  be 
dangerous  to  any  one  coming  in  contact  with  it,  and  that  it  was 
pradent  and  proper  to  cut  off  the  electric  fluid. 

Be  this  as  it  may,  it  was  most  assuredly  not  unreasonable  on  the 
Pvt  of  the  lineman  to  lessen  the  work  by  cutting  the  guy  wire  at 
^6  pole  as  he  did,  instead  of  cutting  it  at  the  guy  tree. 
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In  the  second  place  (liaving  concluded  to  cut  the  wire  from  the 
pole) ,  it  is  urged  by  the  defendant  that  there  was  negligence  in  not 
haying  used  the  appliances  in  his  possession  and  under  his  control 
belonging  to  the  compauy.  These  appliances,  we  are  informed, 
were  a  *'  block  and  fall  "  and  **  come  alongs."  The  evidence  as  to 
the  use  of  these  appliances  is  conflicting  as  to  whether  they  are 
intended  for  removing  wires.  Several  of  the  witnesses  confine 
their  use  principally  to  pulling  up  the  slack  in  the  wire  or  letting  off 
the  slack  gradually.  Be  all  that  as  it  may,  not  one  of  the  witnesses 
has  sought  to  prove  that  it  was  at  all  unusual  or  unreasonable  to 
climb  the  pole  and  cut  the  wire  as  was  done.  Knowledge  of  the 
danger  is  not  shown,  nor  is  it  evident  that  there  was  a  want  of 
ordinary  care  and  prudence  to  avoid  the  usual  dangers  to  which  line- 
men  are  exposed.  It  is  in  the  line  of  their  duty  to  climb  these 
poles  to  attach  or  detach  wires  and  in  performing  such  work  as  is 
needful  in  keeping  up  the  system  of  which  they  in  part  have  charge. 
They  are  provided  with  spurs  for  the  purpose  and  have  other  appli- 
ances to  enable  them  to  climb  and  dispatch  the  work. 

A  lineman  is  not  unreasonable  or  imprudent  who  takes  it  for 
granted  that  a  pole  was  planted  at  the  usual  depth.  The  evidence 
that  the  accident  could  not  have  occurred  if  the  pole  had  been 
planted  at  the  usual  depth,  is  uncontradicted.  The  fact  that  after  the 
accident  it  was  planted  some  Ave  feet  and  a  half  in  depth  and  that 
all  guy  wires  are  since  dispensed  with  is  significant  and  leads  to  the 
unavoidable  conclusion,  that  if  it  had  been  properly  put  up  in  the 
first  place  the  accident  would  not  have  occurred. 

Generally  the  office  of  the  guy  wires,  we  are  informed,  is  to  steady 
the  post  and  prevent  its  movement  or  vibration.  If  the  post  benda 
or  gives  away  in  a  curve,  particularly,  the  trolley  wires  no  longer  re  - 
main  plumb  and  the  trolley  wheel  leaves  the  wire.  We  think  in 
this  case  the  guy  wires  performed  double  duty :  to  support  the  pole , 
also  to  lessen  its  vibration.  It  became  evident  after  the  fall  that  it 
was  a  support  of  the  pole,  but  this  support  was  not  apparent  before 
the  accident,  for  the  reason  that  nothing  indicated  that  the  planting 
was  too  shallow  for  it  to  be  secure  without  the  guy  wires. 

The  post  stood  at  a  point  of  the  curve  upon  which  there  was  great 
strain,  it  is  true.  The  force,  however,  was  not  greater  than  an  or- 
dinary post  could  withstand. 

The  sufferer  was  not  guilty  of  contributory  negligence  as  the  act  of 
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climbing  sach  poles  is  not  anasaal  with  linemen.  The  employee 
asanmes  the  ordinary  '^  risks  of  the  employment  which  are  apparent 
and  which  he  has  the  opportunity  to  detect."     Boswell,  Sec.  204. 

Here  the  risks  of  the  employment  were  not  apparent  and  the 
employee  had  no  opportunity  to  detect  the  vice  of  construction. 
The  superintendent  who  was  present,  and  the  victim  of  the  accident 
did  not,  in  the  least,  suspect  the  unsafe  condition  of  the  pole  in 
question. 

There  are  two  items  of  damages  claimed : 

1.  The  alleged  pain  and  suffering. 

2.  Compensation  for  the  loss  of  the  support  and  assistance  to 
plaintiffs,  if  he  had  not  been  fatally  injured.  As  to  the  first  there  is 
DO  moneyed  standard  of  measurement.  In  a  possible  view  of  such 
cases  no  amount  would  be  excessive  and  sufficient  compensation. 

But  in  fixing  the  amount  the  ability  to  pay  and  precedents  applying 
most  be  considered. 

As  to  the  second,  one  of  the  plaintiff  is  between  seventy -five  and 
eiichty  years  of  age,  and  the  other  about  sixty. 

The  deceased  was  getting  sixty  dollars  a  month  wages.  There  is 
nncertainty  as  to  the  amount  of  ^contribution  that  a  young  man  may 
make  to  the  support  of  his  parents.  It  may  be  considerable,  or  it  may 
be  very  little,  without  violating  the  demand  of  duty. 

The  damages  are  ffxed  at  eighteen  hundred  dollars. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  be  amended  by  reducing  the  amount  allowed  from 
two  thousand  five  hundred  dollars  and  interest  to  eighteen  hundred 
dollars  and  interest  thereon  from  March  17,  1896. 

As  amended,  the  judgment  is  affirmed  at  appellee's  costs. 


No.  11,961. 
Board  of  Oontbol  vs.  M.  0.  Royes  bt  als. 

A  deduction  may  be  drawn  from  the  statement  of  a  witness,  (such  as  the  amount  of 
ft  fee  or  charge  on  a  vessel  of  itself  shows  the  tonnage  of  the  vessel)  without 
any  statement  by  the  witness  In  regard  to  the  number  of  the  tonnage. 

The  evidence  was  brought  out  In  chief  and  no  attempt  was  made  to  show  that  It 
was  erroneous. 

Acconnts  must  be  proven  by  reference  to  the  respective  items  and  not  by  average 
of  other  Items  of  debts  of  another  date  and  for  different  fees  or  charges. 
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A  Terlfledoopy  of  a  report  Is  admlasibleln  eyidence  and  makes  proof  on  the  testi- 
mony of  u  witness  who  knew  that  It  was  duly  yerifled. 

The  claims,  sustained  by  sulBcient  eyidenoe,  are  allowed.  A  non-suit  is  entered 
as  to  those  not  thus  sustained. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King^  J. 

M.  J.  Cunningham,  Attorney  General,  for  Plaintiffs,  Appellants. 


Oeorge  L.  Bright  for  Saccession  of  Royes  and  Jos6  Fednandez, 
Surety,  Defendants,  Appellees. 


Argued  and  submitted  May  9,  1896. 
Opinion  handed  down  May  18,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  plaintiff  brought  this  suit  against  the  late  super- 
intendent of  the  *'New  Basin  Canal  and  Shell  Road"  and  sureties  on 
his  official  bond,  for  amounts  collected,  and  for  which,  it  was 
charged,  no  account  had  been  rendered. 

The  defendants  interposed  exceptions;  they  were  overruled. 

In  their  answer  they  plead  a  general  denial,  and  especially  set 
forth  that  they  are  not  indebted  for  any  sums  of  money  the  treasurer 
of  the  company  failed  to  pay  or  account  for,  as  he  was  not  a  subor- 
dinate of  the  superintendent,  for  whom  the  latter  could  be  held  re- 
sponsible. 

The  amount  claimed  by  the  plaintiff  was  six  thousand  three  hun- 
dred and  twenty -five  dollars  and  ninety -eight  cents.  In  support  of 
this  darm  plaintiffs  annexed  statements  to  their  petition. 

The  first  statement  is  based  upon  a  numbor  of  '*  permits"  or 
"  passes"  collected  from  different  persons  to  whom  they  were  issued 
for  tonnage  or  towage. 

The  statement  gives  a  correct  account  of  the  '*  passes"  or  '*  per- 
mit;" dates,  who  issued  them,  the  number,  the  amount  of  tonnage 
of  the  schooner,  the  tonnage  paid  and  the  towage  paid. 

Section  16  of  the  Statutes  of  1888  requires  that  the  super' 
intendent  shall  cause  to  be  kept  a  registry  of  all  arrivals  in  the  canal 
and  of  all  travel  on  the  shell  road.   It  is  also  made  his  duty  to  record 
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on  tbiB  resristry  a  description  of  all  cargoes  brought  in.  He  is  also 
commanded  by  the  statute  to  famish  to  the  State  Treasurer  a  cer- 
tified list  of  all  amounts  received,  and  to  exhibit  to  that  officer  a 
certified  statement  of  the  bank  showing  the  deposits  made  to  the 
credit  of  plaintiff's  fund,  for  his  examination  and  comparison  with 
the  superintendent's  account  of  receipts  and  deposits.  The  statute 
farther  orders  that  the  superintendent  shall  at  the  same  time  ex- 
hibit to  the  State  Treasurer,  a  sworn  statement  of  all  expenditures 
made. 

It  was  suspected  at  the  time  there  were  irregularities,  it  seems ;  a 
copy  of  these  reports  of  the  superintendent  for  stated  months  was 
obtained. 

After  examination  it  was  found  that  amounts  collected  were  not 
properly  returned.  Receipts  of  amounts  paid  to  the  company's 
treasurer,  were  not  mentioned  in  the  report  of  the  superintendent. 
In  other  words  the  report  to  the  State  Treasurer  was  not  a  true  re- 
port of  the  company's  business. 

In  addition  to  these  receipts  found  with  the  customers  of  the  canal,- 
who  beld  them  for  a  complete  consideration,  plaintiff  claims  to  have 
shown  an  indebtedness  by  proving  that  a  permit  book,  containing 
bUnk  permits  numbered  serially  was  stolen.  The  number  of  per- 
mits having  been  fixed,  the  plaintiff  seeks  to  recover  the  amount  by 
reference  to  the  average  price  of  permits.    . 

Another  claim  is  headed:  "Statement  of  sundry  collections  made 
for  account  of  New  Basin  Oanal  and  Shell  Road  by  A.  P.  Williams, 
flecretary,  and  not  accounted  for."  They  consist  of  collections  from 
Poitevant  &  Favre,  Pelican  mills:  rents  and  other  claims,  and 
lutly,  there  is  a  statement  annexed  to  the  petition  numbered  four, 
of  an  amount  of  three  hundred  and  five  dollars  due  for  "  the  investi- 
gatioQ  of  the  defalcation  of  the  past  administration"  of  the  board  of 
control. 

The  defendants,  after  having  conclusively  shown  that  the  superin- 
tendent was  not  guilty  of  embezzlement  of  any  part  of  the  funds, 
toogbt  to  sustain  the  defence  that  plaintiffs  had  not  made  a  case  by 
proof  sufficient  to  enable  them  to  recover  a  judgment  against  either 
the  superintendent  or  the  sureties  on  his  bond. 

The  judgment  of  the  District  Oourt  condemned  the  defendants  to 
pay  to  plaintiffs  the  sum  of  twenty-one  hundred  and  eighty-five  dol- 
lars and  five  cents  with  legal  interest  from  judicial  demand. 
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From  the  jad(|;ment  the  plaintiff  prosecntes  this  appeal. 

The  superintendent  was  authorized  to  appoint  a  book-keeper  and 
secretary  of  the  board  with  approval  of  the  board  of  control.  He 
was  given  the  power  of  requiring  this  employee  to  furnish  a  bond. 
If  he  chose  to  entrust  him  with  the  additional  duty  of  handling  the 
fund  as  treasurer,  without  bond,  he,  by  showing  that  this  officer  was 
unfaithful  and  diverted  the  funds,  is  not  relieved  from  responsibility. 
To  the  superintendent  was  given  control  and  management.  The 
condition  of  his  bond  was  ''the  faithful  performance  of  his  duties 
and  of  the  duties  of  all"  the  officers  and  employees  subordinate  Uy 
him  in  the  management  of  the  affairs  of  the  company.  The  super- 
intendent unquestionably  was  responsible  for  the  amounts  received 
by  the  secretary  whom  he  chose  to  trust  as  treasurer,  without  even 
requiring  the  usual  bond. 

The  record  does  not  disclose  that  the  board  of  control  opposed 
the  appointment  by  the  superintendent  of  this  book-keeper  and  sec- 
retary ;  nor  does  the  record  show  that  the  superintendent  made,  at 
any  time,  any  attempt  to  remove  his  subordinate  who  finally  proved 
himself  entirely  unworthy  of  confidence. 

This  being  the  responsibility  of  the  superintendent,  we  will  take 
up,  in  their  order,  the  bills  of  exceptions  to  which  counsel  has 
directed  our  attention  in  the  argument.  The  board  of  control, 
while  investigating  the  affairs  of  the  basin,  procured  from  shippers, 
owners  of  schooners  and  others,  who  carried  on  business  on  the 
basin,  two  hundred  and  twenty-eight  permits. 

A  statement  setting  forth  these  permits,  and  the  permits  also,  were 
offered  as  evidence  and  admitted. 

The  objection  to  their  admissibility  was  that  they  were  not  ans* 
tained  by  proof  and  were  not  sufficiently  identified ;  a  condition  pre  - 
cedent,  it  was  urged,  to  their  admissibility. 

The  gravamen  of  the  complaint  is  that  at  the  time  they  were  offered 
it  had  not  been  shown  by. whom  the  statement  offered  had  been 
made,  and  the  data  upon  which  it  was  based. 

It  is  in  proof  that  the  statement  was  made  by  the  secretary  of  the 
board,  who  succeeded  the  former  secretary ;  they  were  made  after 
the  irregularities  charged ;  or  some  of  them,  at  any  rate,  had  come 
to  light.  The  data,  which  are  the  basis  of  the  statement,  were  in 
his  office  and  in  his  possession. 

He  testifies  that  the  statement  is  a  correct  account  of  the  ''passes" 
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or  '* permits;"  that  it  is  a  true  transcript.  This  statement  was 
really  a  part  of  the  evidence  of  the  witness,  and  was  prepared  to 
assist  the  coart  in  referring  to  the  different  items,  and  as  such,  it 
was  properly  admitted  in  evidence. 

The  ^'  permits  "  or  '*  passes  "  issued  by  the  secretary  were  also 
properly  admitted.  Found  as  they  were,  in  the  possession  of  those 
who  paid  for  them,  they  are  direct  evidence  of  amounts  received 
for  the  canal  company.  It  devolved  upon  the  defendant,  the  receipt 
having  been  shown,  to  prove  that  it  was  deposited  in  bank  as  required. 

It  is  urged,  as  to  a  number  of  these  *'  permits,"  the  evidence  is 
incomplete,  for  the  reason  that  on  their  part  face  they  do  not  show 
the  tonnage  of  the  vessel. 

The  amount  of  dues  of  the  vessel  is  determined  by  its  tonnage. 
It  was  a  question  of  sufficiency  of  proof  and  not  of  admissibility ; 
the  ruling  admitting  these  '^permits"  in  evidence  was  not  an  im- 
proper ruling. 

This  brings  us  to  the  ' 'permits"  issued  by  Williams,  the  secretary, 
and  not  found.  The  statement  objected  to  as  evidence,  on  this  point, 
is  headed  '*  statement  of  two  hundred  and  seventy -one  'permits' 
issued  by  A.  P.  Williams,  secretary,  and  not  found."  These  permits 
were  nnmbererd  serially.  There  were  numbers  missing.  We  do  not, 
at  this  time,  pass  upon  the  sufficiency  of  the  evidence. 

The  evidence  was  admissible  and  was  properly  admitted,  at  least 
as  a  commencement  of  proof. 

The  reasons  assigned  in  another  bill  of  exceptions  against  the  ad- 
mission of  a  copy  of  the  superintendent's  report  are  that  it  was  not 
signed;  that  it  was  not  duly  verified. 

It  was  the  monthly  report  of  the  superintendent  who  can  not  be 
heard  to  urge  his  own  omission,  in  not  having  signed  it  as  required 
by  the  statute. 

It  was  regularly  deposited  as  required  in  the  office  of  the  State 
Treasurer.  The  evidence  was  admissible  in  the  form  presented. 
The  copy  admitted  had  been  verified  by  a  clerk  employed  by  plain- 
tiff and  an  employee  in  the  office  of  the  State  Treasury,  as  shown  by 
the  former's  testimony  on  the  trial.  Although  it  is  not  shown  that 
the  State  Treasurer  is  especially  appointed  by  law  to  furnish  copies 
of  these  reports ;  we  incline  to  think  that  he  is  authorized.  Green- 
leaf,  par.  485,  12  Ed.  A  copy,  however,  without  that  certificate, 
duly  verified  and  supported  by  ample  corroborative  testimony  is  also 
admissible. 
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The  points  in  other  bills  are  not  expressly  passed  upon  by  us  for 
they  do  not  present  iprounds  that  would  justify  as  in  changing  oar 
conclnsion  on  the  merits  of  the  ease. 

MSBTTS. 

With  reference  to  the  sufficiency  of  the  proof  it  is  evident  that 
eight  hundred  and  flftythree  dollars  and  twenty-seven  cents  are 
due. 

The  remainder  of  this  claim  is  proven  by  the  testimony  of  the 
present  secretary.  The  permits  making  up  the  amount  are  in  evi- 
dence, showing  the  amounts  collected.  While  the  tonnage  was  not 
stated  by  the  witness  the  amount  charged  fixes  the  tonnage. 

In  the  absence  of  all  attempt  to  show  error  by  cross-examination 
or  by  rebutting  testimony  of  some  sort,  we  will  not  assume  that  the 
witness  testified  in  error. 

Having  stated  the  amount  due,  although  the  amount  was  not  car- 
ried on  the  stub,  the  inference  is  unavoidable;  that  he,  the  witness, 
was  aware  of  the  tonnage  of  the  vessels  by  reference  to  other  data 
in  his  possession.  The  vessels  are  all  named  in  these  '^  permits," 
and  presumably  their  tonnage  is  well  known.  An  examination  of 
the  report  of  the  superintendent  and  comparing  it  with  the  '*  per- 
mits "  and  '*  passes"  in  possession  of  plaintiff  discloses  that  no  re- 
turn was  ever  made  of  the  amounts  represented  by  these  '^permits." 

The  whole  sum  sustained  by  the  *'  permits"  in  evidence  is  due  by 
the  defendant. 

We  pass  from  these  ''  permits  "  in  possession  to  those  said  to  have 
been  issued  and  not  found. 

There  were  books  abstracted  from  the  office.  The  irregulariiy  of 
the  business  was,  to  say  the  least,  confusing.  The  safest  check  was 
the  blank  *' permits"  serially  numbered,  for  which  some  one  should 
have  been  held  responsible.  It  does  not  appear  that  any  account 
was  taken  and  kept  of  the  number  placed  in  the  hands  of  the  officer 
to  be  issued  when  called  for  by  the  captains  of  schooners  and  others 
to  whom  they  were  to  be  issued  upon  the  payment  of  the  fee.  There 
was  general  neglect  and  indifference  about  the  stubs  of  the  '^  per- 
mits"  or  **  passes." 

We  are  informed  by  the  evidence  that  a  mistake  arose  because  of 
the  error  of  the  printer  in  printing  the  blank  <<  permits,"  with  num- 
bers on  the  margin,  we  understand,  to  save  labor  of  writing  and 
noting  them  as  they  should  have  been. 
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That  some  of  the  blanks  were  soiled  and  were  for  that  reason 
destroyed. 

That  the  secretary  was  not  careful  in  copying  the  numbers,  and  at 
times  omitted  them  in  his  report. 

There  is  lacking  another  element  of  certainty.  After  having  col- 
lected the  omitted  numbers,  the  witness  made  an  average  based  upon 
the  amount  shown  to  be  due  on  the  ''  permits"  of  the  company  in 
Its  possession — i.  a.,  a  given  number  of  ''permits"  in  regard  to 
which  there  was  no  question  as  to  the  amount,  having  footed  a  stated 
sum;  another  number  of  ''  permits  "  was  supplied  with  amounts  by 
adopting  an  average  based  upon  the  first  number.  The  average  is 
not  supported  by  other  proof  of  any  kind.  We  do  not  think  that  the 
evidence  sustains  this  claim.  The  evidence  does  not  relate  to  the 
claims. 

We  come  to  the  last  items  charged:  Statement  8,  of  sundry  col- 
lections said  to  have  been  made  for  the  canal  and  for  which  it  is 
charged,  no  account  has  been  rendered,  and  statement  4  of  expenses 
incurred  by  the  company  in  investigating  the  irregularities  existing. 

We  take  up  the  last  item  first,  and  as  to  it  determine  that  the  com- 
pany must  examine  into  the  mismanagement  of  its  officers  and  con- 
sequent irregularities  at  its  expense  and  not  at  the  cost  of  the  super- 
intendent, who  is  responsible  for  the  shortcoming  of  his  subordinate, 
although  not  guilty  himself  of  embezzlement. 

The  other  claims  on  these  statements  are  not  supported  by.  suffi- 
cient proof.  A  small  amount  is  claimed  for  rent  of  property,  whether 
it  was  collected  or  not  is  not  stated  in  evidence,  and  other  compara- 
tively small  claims  are  made  we  think  should  not  be  allowed  without 
farther  proof. 

It  is  therefore  ordered,  aojudged  and  decreed  that  the  judgment 
is  affirmed,  with  the  following  amendment:  to  the  plaintiff  is  re- 
served the  right  to  sue,  and  the  part  of  the  demand  not  allowed  is 
dismissed  as  in  case  of  non-suit. 

The  appellant  is  condemned  to  pay  costs  of  appeal. 


No.  12,117. 
Statb  op  Louisiana  vs.  Plhmino  Robbrtson.  g^JJf 

On  an  Indictment  (or  shooting  at  with  intent  to  kill  and  murder,  a  request  that  ~4S  lUttf^ 
the  court  Instraot  the  jury  that  It  could,  under  the  indictment,  find  the  defend-  |q^  '^. 
ant "  guilty  of  assault  and  battery,"  or  "  guilty  of  an  assault,"  was  properly 
refused. 
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APPEAL  from  the  Nineteenth  Judicial  District  Court  for  the  Parish 
of  Iberia.     Voorhiea^  J. 

M,  J.  Cunningham^  Attorney  Qeneral,  and  R,  F,  Broussard^  Dis* 
trict  Attorney  (P.  A.  Simmons j  Jr.,  of  Counsel),  for  Plaintiff,  Ap- 
pellee. 


A.  &  Charles  F(mtelieu  for  Defendant,  Appellant. 


Submitted  on  briefs  May  0,  1806. 
Opinion  handed  down  June  15, 1896. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Defendant,  indicted  for  havine,  with  a  dangerou» 
weapon,  to -wit,  a  pistol,  commonly  called  a  revolver,  wilfully , 
feloniously  and  of  malice  aforethought,  shot  one  Charles  Duval^ 
with  intent  to  kill  and  murder,  requested  on  the  trial  of  the  cause 
that  the  court  instruct  the  jury  that  it  could,  under  the  indictment, 
find  the  defendant  '^  guilty  of  assault  and  battery,"  or  '^  guilty  of  an 
assault."  The  court  refused  to  so  instruct  the  jury  and^  defendant 
excepted  and  reserved  a  bill  of  exceptions.  The  jury  found  the 
accused  '<  guilty  of  shooting  with  intent  to  kill."  On  appeal  defend- 
ant assigns  the  action  of  the  District  Court  as  error  and  asks  that 
the  verdict  and  sentence  be  set  aside. 

The  Attorney  General  contends  that  the  accused  was  not  preju  - 
diced  by  the  ruling.  He  says:  *'  The  indictment  charged  shooting,, 
with  intent  to  kill  and  murder.  The  verdict  was  'guilty  of  shoot- 
ing with  intent  to  kill.'  Taking  the  indictment  and  the  verdict  and 
construing  them  together,  we  are  led  irresistibly  to  the  conclusion 
that  the  defendant  was  not  affected  by  the  refusal  of  the  judge  to- 
grant  the  requested  charges." 

We  understand  the  argument  to  be  that  the  jury  having,  in  point 
of  fact,  with  the  whole  evidence  before  them,  found  the  accused 
guilty  of  shooting  with  intent  to  kill,  we  are  bound  to  presume  that 
their  verdict  is  justified  by  the  law  and  the  evidence,  and  therefore 
we  must  assume,  even  had  the  requested  charge  been  given,  it 
would  have  and  could  have  brought  about  legally  no  change  in  the 
result.     We  understand  it  to  be  argued  that  even  were  the  particu- 
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lar  verdicts  asked  for  legally  possible  ander  some  special  state  of 
facts,  yet  they  were  not  possible  nnder  the  actual  facts  of  the  case 
before  the  court,  as  is  demonstrated  by  the  verdict  found.  There- 
ioTt,  even  if  there  were  error  in  refusing  to  inform  the  jury  that  a 
verdict  of  guilty  of  assault  and  battery  or  one  of  guilty  of  assault 
coold  be  returned  under  an  indictment  of  shooting  with  a  dangerous 
weapon  with  intent  to  kill  and  murder,  we  would  have  before  us  a 
case  of  error  without  injury. 

It  is  intimated  that  the  verdict  actually  brought  in  is  utterly  irre- 
concilable with  the  idea  that  a  mere  knowledge  on  the  part  of  the 
jury  that  under  an  indictment  of  *'  shooting  with  intent  to  kill  and 
marder  "  a  verdict  could  be  brought  in  of  ^'  guilty  of  an  assault,"  or 
"  guilty  of  assault  and  battery,"  could  or  would  have  changed  the 
situation.  Th«t  to  assume  otherwise  would  be  to  assume  that  the 
jary  had  improperly,  in  order  not  to  acquit  the  accused,  been  Willi og 
to  puDish  the  accused,  and  to  bring  in  a  verdict  not  justified  by  the 
law  and  the  evidence,  and  this  we  can  not  do.  We  do  not  know 
what  effect  the  refusal  to  charge  may  have  had  upon  the  jury,  or 
what  verdict  the  jury  would  have  rendered  had  the  requested  charge 
been  given.  It  may  be  that  a  verdict  other  than  the  one  actually 
rendered  would  have  been  contrary  to  the  law  and  the  evidence, 
and  the  accused  would  have  been  called  to  receive  a  lighter  punish- 
ment than  he  deserved  under  the  law  and  the  evidence,  but  had  such 
a  verdict  been  returned  we  would  have  been  forced  to  accept  it  as 
correct.  We  are  of  the  opinion  that  if  the  accused  had  the  legal 
right  to  claim  that  the  court  should  have  charged  as  he  requested, 
the  mere  fact  that  through  that  charge  the  jury  might  have  been 
induced  to  unwarrantably  and  unjustifiably  return  a  lighter  verdict 
than  the  evidence  would  have  justified  would  not  warrant  us  in 
denying  him  the  right  of  having  the  charge  given,  let  the  result 
before  the  jury  be  what  it  might. 

We  are  called  on,  therefore,  to  examine  whether  the  court  was 
justified  in  refusing  to  give  the  charges  asked.  No  reasons  are  as- 
signed for  the  refusal. 

Onr  attention  is  called  by  defendant  to  State  vs.  Ford,  30  An.  313. 
Chief  Justice  Manning  in  that  case  said  arguendo  that  *'  upon  an 
indictment  for  an  assault  with  a  dangerous  weapon  or  with  intent  to 
Idll  there  may  be  a  conviction  for  an  assault.  The  reason  is  that 
these  offences  belong  to  the  same  class ;  the  same  kind  of  evidence 
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is  applicable  to  the  one  as  to  the  other.    They  differ  in  degree  and 
not  in  kind.     If  the  evidence  is  inenfficient  to  warrant  a  conviction* 
for  the  offence  of  greater  magnitade  it  may  support  a  conviction  for 
that  of  lesser  magnitude,  and  judgment  upon  such  a  verdict  has  long 
been  allowed  under  the  modem  criminal  law." 

In  State  vs.  Price,  45  A.n.  1481,  defendant  was  prosecuted  for  the 
'<  crime  of  striking  a  person  with  a  dangerous  weapon,  to -wit:  a  club, 
while  lying  in  wait  with  intent  to  kill  and  murder."  Accused  asked 
the  judge  to  charge,  among  other  requested  charges,  that  a  verdict 
might  be  found  under  Sec.  796  of  the  Revised  Statutes.  Section  796 
declared  '^  that  whoever  shall  be  guilty  of  assaulting  and  beating, 
wounding  short  of  maiming,  or  of  falsely  Imprisoning  any  person, 
shall,  on  conviction  thereof,  suffer  a  fine  or  imprisonment,  or  both, 
at  the  discretion  of  the  court."  The  District  Court  refused  this 
charge,  and  on  this  point  this  court  said:  <'  As  to  Sec.  796  the  in* 
dictment  includes  and  sufficiently  charges  an  assault  and  battery,  and 
the  defendant  was  entitled  to  have  the  jury  charged  that  they  could 
return  a  verdict  under  that  section." 

In  Bishop's  Criminal  Law, Vol.  1,  par.  896,  we  find  it  laid  down  as 
supported  by  authority  that  '*one  under  an  indictment  for  an  assault 
with  an  intent  to  commit  murder  may  be  convicted  of  a  simple  as- 
sault or  a  compound  assault  of  a  less  degree  than  that  alleged." 

In  Bryant  vs.  State,  41  Ark.  859,  it  was  held  that  under  an  indict- 
ment for  an  assault  with  a  deadly  weapon  with  intent  to  commit 
upon  the  person  of  another  a  bodily  injury,  etc.,  the  accused  might 
be  convicted  of  a  simple  assault. 

In  the  American  and  English  Encyclopedia  of  Law,  verbo  '*Aa- 
sault,"  p.  782  (Note),  we  find  that  ''  on  an  indictment  for  an  assanlt 
occasioning  actual  bodily  harm  and  charging  in  other  counts  an  un* 
lawful  wounding  and  the  infliction  of  grievous  bodily  harm,  a  con- 
viction may  be  had  for  a  common  assault.  R.  vs.  Yeadon,  1  L.  & 
O.  85."  '*And  this,  notwithstanding  the  word  '  assault'  does  not  oc- 
cur in  the  indictment.  '<  R.  vs.  Taylor,  L.  R.  1,  C.  C.  194;  38  L.  J» 
M.  C.  106." 

In  the  case  at  bar  the  word  *<  assault  "  does  not  ''  occur"  but  the 
word  ''  shoot"  does.  Had  the  accused  been  found  guUty  of  shoot- 
ing a  particular  person  with  a  dangerous  weapon,  a  pistol,  common- 
ly called  a  revolver,  with  intent  to  kill  and  murder  him,  there  would 
have  been  embodied  in  that  conviction  a  finding  that  he  had  been 
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goilty  of  ''an  assault,"  and  also  ffuilty  of  ''an  assaolt  and  battery," 
for  a  battery  is  not  necessarily  a  forcible  striking  with  the  hand  or 
stick  or  the  like,  bat  inclades  every  touching  or  laying  hold  (how- 
ever trifling)  of  another  person  or  his  clothes  in  an  angr/,  revenge- 
ful, rude,  insolent  or  hostile  manner.  A  man,  for  instance,  throwing 
a  bottle  or  a  stone  at  another,  and  hitting  him,  is  guilty  of  battery. 
(Am.  and  English  Encyclopedia  of  Law,  verbo  "Battery,"  p.  788); 
Hill  vs.  State,  63  Georgia,  578. 

The  defendant's  contention  is  that  if  this  be  the  case  then  it  fol- 
lows (under  the  doctrine  laid  down  in  the  law  writers)  that  "  where 
one  is  indicted  for  any  offence  he  may  be  convicted  of  one  of  less 
magnitude,  provided  it  be  of  the  generic  class,"  that  the  District 
Court  erred  in  not  charging  as  requested. 

This  does  not  necessarily  follow,  for  in  dealing  with  this  question 
we  have  to  keep  steadily  in  view  the  precise  indictment  under  which 
the  accused  was  charged ;  the  specific  crime  which  was  set  out,  and 
the  language  in  which  the  charge  was  couched.  If  the  indictment 
be  for  a  statutory  crime,  the  essential  element  of  which  consists, 
under  the  terms  of  the  statute,  in  doing  an  injury  in  a  particular 
way,  that  essential  fact  will  have  to  be  found  necessarily  present  in 
any  verdict  which  the  jury  may  return  for  a  subordinate  or  minor 
crime  under  the  indictment,  in  order  to  justify  the  verdict.  Section 
791  of  the  Revised  Statutes  declares  that  "  whoever  shall  shoot, 
stab  or  thrust  any  person  with  a  dangerous  weapon,  with  intent  to 
commit  murder,  shall,  on  conviction,  suffer  imprisonment  at  hard 
labor  or  otherwise  for  not  less  than  one  nor  more  than  twenty- one 
years." 

Now  a  person  may  either  "  shoot"  another  with  a  dangerous 
weapon,  with  intent  to  murder,  or,  he  may  "  stab"  him  with  a  dan- 
gerous weapon  with  intent  to  murder,  or  he  may  "thrust"  him  with 
a  dangerous  weapon  with  intent  to  murder.  If  he  "shoots"  a  person 
with  a  dangerous  weapon  with  intent  to  murder  and  an  indictment 
were  brought  against  him,  so  laying  the  crime,  evidence  would  not  be 
allowable  on  the  trial  to  show  that  the  party  accused  had  "stabbed" 
a  person  with  a  dangerous  weapon,  or  that  he  had  "thrust"  a  person 
with  a  dangerous  weapon  with  intent  to  murder.  The  District  Attorney 
won  Id  have  to  make  his  proof  conform  to  the  allegations.  The  ques- 
tion of  "shooting,"  of  "  stabbing  "  or  of  "  thrusting  "  would  not 
be  here  "mere  matter  of  evidence  "   going  only  to  show  the  par- 
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ticalar  manner  in  which  the  injury  was  brought  about,  or  giving 
details  of  the  same  to  the  jury,  but  they  would  be  questions  entering 
into  the  very  essence  under  the  statute  of  the  crime  charged,  aod  a 
failure  by  the  State  to  prove  the  fact  of  ''  shooting  "  or  *<  shooting 
at"  (if  the  charge  was  '*  shooting  ")  or  '<  stabbing"  (if  it  was 
"  stabbing"),  or  "  thrustiog  "  (if  it  was  «^  thrusting"),  would  be 
fatal  to  the  prosecation.  A  verdict  of  guilty  of  '*  assault,"  or 
guilty  of  *'  assault  and  battery  "  under  an  indictment  for  '*  shoot- 
ing a  person  with  a  dangerous  weapon  with  intent  to  murder,"  under 
evidence  that  the  person  charged  had  struck  another  with  a  stick, 
would  be  clearly  illegal,  and  if  such  a  verdict  under  such  circum- 
stances would  be  illegal  the  possibility  of  such  a  verdict  having  been 
rendered  under  such  circumstances  would  make  such  a  verdict  an 
improper  one. 

If  we  had  a  statute  making  the  *' shooting"  of  a  person  by 
another  with  a  dangerous  weapon  without  further  details  a  crime, 
and  one  making  thb  ''  shooting  at "  one  person  by  another  with  a 
dangerous  weapon,  a  crime  without  further  details,  the  ''  shooting  " 
of  the  person  would  be  unquestionably  iin  ''  assault  and  battery  "  and 
the  '^  shooting  at,"  an  assault,  and  a  jury  would,  under  an  indict- 
ment of  ''  shooting  with  a  dangerous  weapon  with  intent  to  mur- 
der "  be  permitted  to  find  a  verdict  of  <'  shooting  with  a  dangerona 
weapon,"  which  would  be  an  '*  assault  and  battery  "  or  ''shooting 
at"  with  a  dangerous  weapon,  which  would  be  an  ''assault,"  but 
it  would  not  be  permitted  to  return  a  general  verdict  of  "  guilty  of 
an  assault  and  battery,'!  or  "  guilty  of  an  assault,"  for  the  verdict 
would  then  enter  into  the  regions  of  uncertainty  as  to  what  the 
"  assault  and  battery  "  or  the  "  assault  "  consisted  in,  and  whether 
the  accused  was  guilty  of  the  specific  crime  charged  or  any  of  the 
specific  minor  offences  under  it  which  would  be  justifiable  under  the 
law. 

The  views  we  here  express  are,  substantially  those  announced  in 
State  vs.  Murdock,  36  An.  720,  and  State  vs.  Pratt,  10  An.  191.  We 
are  of  the  opinion  that  the  court  properly  refused  to  give  the 
charges  asked. 

The  judgment  being,  in  our  opinion,  correct,  it  is  hereby  affirmed. 
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No.   12,181. 
Stewart  Bros.  &  Co.  vs.  G.  H.  Sutton. 

WheD  a  party  sells  the  homestead  for  an  existing  debt  as  the  price,  and  immedi- 
ately the  parohaser  transfers  it  back  to  the  vendor  and  takes  a  niortj^age  and 
Tender's  lien  on  the  property,  the  transaction  will  be  viewed  as  one  of  mort- 
gage to  secure  the  debt,  and  in  violation  of  Art.  222  of  the  Constitution. 

APPEAL  from  the  Seventh  Judicial  District  Court  for  the  Parish  of 
East  Carroll.     Montgomery^  J, 


Jos.  E,  Ransdell  for  Plaintiffs,  Appellants. 


Clifton  F.  Davis  and  Thorpe  <fc  Barber  for  Defendant,  Appellee. 


ArKtied  and  submitted  June  2,  1808. 
Opinion  handed  down  June  15,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  suit  was  instituted  to  subject  certain  immova- 
ble property  of  defendant  to  sale,  to  satisfy  a  mortgage  debt.  The 
defendant  sets  up  a  homestead  claim  on  the  property.  There  was 
jadicment,  recognizing^  the  homestead  right  of  defendant  on  part  of 
the  property,  and  a  personal  judgment  against  him  for  the  amount  of 
the  debt,  subjecting  the  property,  not  allowed  as  a  homestead,  to 
the  mortgage. 

Plaintiffs  have  appealed. 

The  facts  are  that  the  defendant  was  a  member  of  the  firm  of  Sut- 
ton &  McNeilj  which  firm  owed  plaintiffs  the  sum  of  one  thousand 
lix  hundred  and  eighty-one  dollars  and  ninety-two  cents.  The 
defendant  wanted  additional  advances.  The  plaintiffs  refused  to 
idvance  unless  the  defendant  would  first  settle  the  Sutton  &  McNeil 
debt.  He  offered  to  mortgage  the  homestead.  This  proposition 
was  declined  by  plaintiffs.  A  sale  was  agreed  upon  and  it  was  exe- 
cuted, the  price  being  the  Sutton  &  McNeil  debt.  The  plaintiffs  then 
fSBold  the  property  to  defendant,  retaining  a  mortgage  and  vendor's 
lien  for  the  price,  which  was  divided  into  instalments.  The  plain- 
tiffs are  pursuing  the  defendant  on  these  mortgage  notes. 
68 
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The  case  ie  different  from  that  of  Henkel  ts.  Mix,  88  An.  271, 
relied  npon  by  plaintiffs.  In  that  case  the  sale  was  not  intended  to 
operate  as  a  mortgage  to  secure  a  debt,  but  it  was  a  sale  with  deliv- 
ery and  a  faculty  of  redemption. 

In  this  case  the  vendor  remained  in  possession  of  the  property, 
and  it  was  resold  to  him  and  a  mortgage  retained  for  the  price : 
the  debt  due  by  Sutton  &  McNeil  to  the  plaintiffs.  The  sale  to  plain- 
tiffs and  the  resale  to  defendant  were  for  the  purpose  of  subjecting 
the  property  to  mortage  to  secure  the  debt.  It  was  done  for  the 
purpose  of  evading  Article  222  of  the  Constitution,  which  prohibits 
the  mortgage  of  the  homestead ;  except  for  certain  purposes  men- 
tioned in  the  article.  '*  The  right  to  sell  any  property  which  shall 
be  recorded  as  a  homstead  shall  be  preserved."  This  means  a  bona 
fide  sale,  not  one  resorted  to  for  the  purpose  of  securing  an  existing 
indebtedness.  The  language  in  the  opinion  in  the  case  referred  to 
is  applicable  here : 

'<  If  it  were  true  that  the  parties  intended  the  contract  to  be  one  of 
mortgage,  but  they  or  one  of  them  put  it  in  form  of  a  sale  to  evade 
the  prohibition  of  mortgaging  the  homestead, we  would  give  effect  to 
the  intention  and  let  the  party  who  tried  to  evade  the  law  take  the 
consequences." 

The  entire  transaction  was  to  secure  the  debt  due  by  Sutton  dc^ 
McNeil,  and  was  hypothecal  in  character.  Colvin  vs.  Woodward,  41 
An.  6^0. 

There  was  a  stipulation  in  the  act  of  mortgage  for  ten  per  cent,  as 
attorney's  fees.  The  mortgage  in  the  judgment  appealed  from, 
operates  on  the  property,  not  covered  by  the  homstead  act.  The 
judgment  is  amended  so  as  to  allow  ten  per  cent,  attorney's  fees,  as 
stipulated  in  the  act  of  mortgage. 

The  judgment  as  thus  amended  is  affirmed,  applicants  to  pay  the 
costs  of  appeal. 

No.  12,194. 

State  ex  rel.  C.  V.  Thibaut  vs.  Robert  Hinolb,  Judge  op  thb 
Twenty -SECOND  Judicial  District  Court. 

Act  129  of  1877  was  repealed  by  Act  No.  40  of  1890.    The  latter  act  does  not  authorise 
a  Judge  to  enter  an  order  of  recusation  in  chambers. 


0 


N  APPLICATION  for  Writs  of  Mandamus  and  Prohibition. 
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state  ex  reU  Thibaut  ts.  Judge. 


James  Wilkinson  for  Relator. 


E,  H.  McCaUh  and  John  Dymond^  Jr,j  for  Respondents. 


Submitted  on  briefs  Jane  6,  1806. 
Opinion  handed  down  June  15,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  an  application  for  a  mandamus  to  compel  the 
rsBpondent  judge  to  recuse  himself. 

The  grounds  alleged  are  that  James  Wilkinson  has  contested  the 
election  of  the  respondent  judge,  and  that  said  suit  is  pending;  that 
the  relator  has  filed  a  suit  against  Frank  0.  Meyers,  contesting  his 
title  and  right  to  the  office  of  sheriff  of  the  parish  of  Plaquemines, 
and  that  the  respondent  judge's  ^*  mind  would  be  certainly  warped 
and  biased  in  said  cause  in  favor  of  the  said  Meyers  too  much  to  give 
plaintiff  a  fair  trial  in  said  cause." 

He  farther  alleges  that  at  the  time  of  making  said  application  for 
the  recusation  of  respondent  he  overlooked  the  provisions  of  Act  129 
of  E.  S.  of  1877,  which  applies  to  the  transfer  of  contested  election 
cases. 

The  respondent  judge  answers  that:  (1)  Act  72  of  1884  grants  to 
all  courts  a  delay  of  thirty  days  within  which  to  pass  upon  any  case 
sabmitted  to  the  courts  for  action;  (2)  there  is  no  law  authorizing 
the  court  to  grant  the  order  of  recusation  in  chambers,  and  that  Act 
40  of  1880  repeals  the  Act  120  of  1877,  and  the  former  act  is  the 
only  one  regulating  the  mode  and  manner  of  recusation. 

Act  129  of  1877  was  enacted  to  carry  out  the  provision  of  the  Con- 
Btitation  of  1868,  which  says  that  when  the  judge  is  personally  inter- 
ested in  the  suit  he  shall  call  upon  the  parish  or  district  judge,  as  the 
case  may  be,  to  try  the  case. 

The  preamble  to  the  act  is  that  there  is  no  provision  by  legislative 
enactment  made  for  the  trial  of  cases  where  the  judge  is  personally 
interested,  and  the  judge  to  whom  the  case  is  referred  is  recused. 
The  act  provides  for  the  trial  of  contested  election  cases  in  which  a 
person  claims  to  have  been  elected  to,  or  contests  the  right  of  any 
person  to  hold  an  office.     Under  the  act  the  District  Judge  must  be 
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interested  in  the  case,  and  this  is  a  condition  precedent  to  its  trans- 
fer to  the  nearest  District  Judge.  But  we  are  of  the  opinion  that 
Act  129  of  1877  can  not  stand  and  be  enforced,  and  it  is  repealed  by 
Act  40  of  1880. 

The  Constitution  of  1879  replaced  that  of  1868,  and  not  a  vestige 
of  it  was  left  as  a  part  of  the  organic  law.  A  new  judiciary  system 
was  adopted.  Courts  were  abolished,  others  established,  and  juris- 
diction territorially  and  in  amounts  were  different  from  what  they 
had  been  under  the  Constitution  of  1868.  Article  112  of  the  Consti- 
tution made  a  change  in  the  law  relating  to  the  recusation  of  judges 
and  the  trial  of  recused  cases.  It  says  '*  the  General  Assembly  shall 
provide  by  law  for  the  trial  of  recused  cases  in  the  district  courts 
by  the  selection  of  licensed  attorneys  at  law,  by  an  interchange  of 
judges,  or  otherwise." 

The  Act  129  of  1877  was  repealed  by  Act  40  of  1880.  In  the  re- 
organization of  the  judicial  system,  by  the  Constitution  of  1879,  Art. 
112  says  the  General  Assembly  shall  provide  by  law  for  the  trial  of 
recused  cases  in  the  district  courts  by  the  selection  of  licensed  at- 
torneys at  law,  by  interchange  of  judges,  or  otherwise."  By  every 
rule  of  construction,  when  the  Legislature  passed  an  act  to  carry  oat 
this  provision  of  the  Constitution  it  was  exclusive  of  any  other  mode 
of  recusation  by  former  laws,  unless  they  should  be  continued  in 
force  and  in  no  way  conflicting  with  the  same. 

There  is  no  exception  as  to  any  particular  class  of  recused  cases 
and  they  must  be  tried  by  licensed  attorneys  or  an  interchange  of 
judges,  or  otherwise. 

Act  No.  40  of  1880  was  passed  to  carry  out  this  article. 

Section  8  of  the  act  says  in  cases  in  which  the  district  judge  is 
recused  for  cause  of  interest,  he  shall  for  the  trial  thereof  appoint 
some  district  judge  of  an  adjoining  district,  which  order  shall  be 
entered  upon  the  minutes  of  the  court.  No  provision  is  made  for 
the  issuing  of  the  order  of  recusation  in  chambers.  It  must  there- 
fore be  made  in  open  court,  as  the  order  has  to  be  entered  upon  the 
minutes,  after  which  it  is  made  the  duty  of  the  clerk  to  make  a  cer  - 
tifled  copy  of  the  order  from  the  minutes,  under  seal  of  the  court, 
and  forward  them  to  the  sheriff  of  the  judge's  residence,  or  to  the 
place  in  which  the  judge  may  be,  to  be  served  on  him.  An  inspec- 
tion of  the  two  acts  will  at  once  convince  that  they  are  inconsistent 
and  can  not  stand  together. 
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Act  72  of  1884  does  not  apply  to  orders  of  recusation.  Its  pur- 
pose ia  to  compel  the  decision  of  a  case  within  thirty  days  in  order 
to  avoid  delay.  The  general  purport  of  the  act  to  have  cases 
specially  tried  would  be  defeated  in  recused  cases  if  the  judge  were 
allowed  thirty  days  to  deliberate  whether  or  not  he  should  recuse 
himself.  The  order  of  recusation  should  be  issued  as  early  as  prac- 
ticable. 

We  understand  from  the  answer  of  the  respondent  judge  that  he 
has  not  refused  to  recuse  himself,  but  has  declined  to  do  so  in  cham- 
bers. 

The  relief  prayed  for  is  denied  and  the  orders  herein  issued 
revoked  and  the  rule  discharged. 


No.  12.106. 
Mhs.  M.  M.  Fisher  vs.  Board  op  School  Directors. 

Paragrupb  4.  Sec.  1  of  Act  No.  1.^6, 1891,  is  nail  and  void,  bein^  in  conflict  iirlth 
constitutional  amendment  proposed  by  joint  resolation  110  of  1890,  and  Act  38 
of  same  session,  enacted  to  carry  oat  tbe  provisions  of  tbe  amendment. 

The  amendment  gave  the  Leglslatare  authority  to  dispose  of  the  surplus  of  the 
one  per  cent,  tax  allowed  by  said  amendment,  and  Act  36  having  disposed  of  a 
part  of  it  for  the  support  and  maintenance  of  the  public  schools  of  New  Or- 
leans, it  became  a  vested  right  In  the  Board  of  School  Directors,  which  can  not 
be  disturbed  by  subsequent  legislation. 

A  PPEAL  from  the  Civil  District  Oourt  for  the  Parish  of  Orleans. 
il    Thiardj  J. 


Louque  &  Pomis  for  Plaintiff,  Appellant. 


Horace  L,  Dufour,  Assistant  City  Attorney,  for  Defendant,  Appellee. 


Branch  K,  Miller  for  Intervener,  Board  of  Liquidation  of  the  City 
Debt,  Appellee, 

Argued  and  submitted  April  25,  1806.  ; 
Opinion  handed  down  May  4,  1896. 
Rehearing  refused  June  1,  1896. 
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The  opinion  of  the  court  was  delivered  by 

McEnbby,  J.  The  plaintiff  alleges  that  she  is  the  owner  of  school 
certificates  agg^regating  in  value  the  sum  of  seven  thousand  five 
hundred  and  forty -seven  dollars  and  eighty- one  cents,  and  prays 
that  the  Board  of  Directors  of  the  city  schools  of  the  city  of  New 
Orleans  be  condemned  to  pay  her  said  amount  out  of  the  school  tax 
levied  by  the  city  of  New  Orleans  prior  to  1870,  and  out  of  the  sur- 
plus bond  fund  levied  by  the  city  of  New  Orleans  under  Act  136  of 
1894.  The  Board  of  Liquidation  of  the  city  of  New  Orleans  inter- 
vened in  the  suit,  but  its  intervention  was  dismissed.  There  was 
judgment  rendered  in  behalf  of  plaintiff  for  the  sum  of  five  thousand 
one  hundred  and  forty  dollars  and  thirty -one  cents,  with  legal  inter- 
est from  judicial  demand,  payable  in  due  course,  out  of  the  school 
tax  levied  by  the  city  of  New  Orleans  prior  to  the  year  1870.  In  all 
other  respects  the  demand  of  the  plaintiff  was  rejected. 

There  was  no  demand  made  against  the  city  of  New  Orleans,  and 
the  city  is  in  no  way  liable  for  the  amount  sued  for  by  plaintiff ;  the 
intervention  was  therefore  properly  dismissed. 

The  certificates  owned  by  plaintiff  were  issued  subsequent  to  the 
year  1872,  and  prior  to  January,  1879.  Their  statue  has  been  fixed 
by  the  decrees  of  this  court.  Labatt  vs.  City  of  New  Orleans,  38  An. 
283;  Fisher  vs.  School  Board,  44  An.  184;  Gasquet  vs.  School  Di- 
rectors, 45  An.  342. 

^'They  are  payable  only  out  of  the  revenues  of  the  years  for  which 
they  were  issued,  and  only  when  said  revenues  are  collected  and  in 
the  manner  therein  provided." 

The  plaintiff  contends  that  by  Act  136  of  1894,  she  is  entitled  to 
be  paid  out  of  the  surplus  bond  taxes  levied  by  the  city  of  New  Or- 
leans. We  do  not  think  that  said  act,  in  any  way,  changed  the 
status  of  plaintiff's  claims,  as  fixed  by  the  decrees  in  the  cases 
heretofore  referred  to. 

Joint  Resolution  No.  110,  of  session  1890,  proposing  an  amend- 
ment to  the  Constitution,  which  was  adopted,  provides  that  after 
paying  annual  interest  on  constitutional  bonds,  and  bonds  not  retired, 
and  the  payment  of  the  allotment  of  premium  bonds  and  premiums 
extant  in  the  fund  at  such  time  and  oi  such  amount  as  the  Legisla- 
ture prescribes,  the  surplus  of  the  one  per  cent,  tax  employed  for 
the  above  purpose  shall  be  disposed  of  as  prescribed  by  the  Legis- 
lature. 
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Act  No.  36  in  the  same  year  was  passed  to  carry  out  the  amend- 
ment, if  adopted,  and  in  the  amendment  Act  86  is  approved  and 
confirmed,  in  all  its  parts,  as  a  contract  between  the  city  of  New 
Orleans  and  the  holders  of  bonds.  There  is  no  right  of  any  bond- 
holder involved  in  this  controversy,  bat  the  act  was  to  follow  the 
amendment  and  become  a  part  of  it,  so  far  as  the  subject  matter 
referred  to  in  the  amendment  is  to  be  explained  or  interpreted,  or 
rights  acquired  under  it  are  affected.  Section  8  of  the  act,  referring 
to  the  surplus  of  the  one  mill  tax,  devotes  one -half  of  it  to  a  perma« 
nent  public  improvement  fund ;  the  other  half  of  said  surplus  shall 
be  paid  over  to  the  school  board  of  the  city  of  New  Orleans,  to  be 
used  in  the  maintenance  and  support  of  the  public  schools  in  said 
city. 

The  amendment  gave  the  power  to  the  Legislature  to  dispose  of 
the  surplus  of  the  one  per  cent.  tax.  Under  the  power  thus  given 
and  simultaneously  with  the  adoption  of  the  amendment,  it  disposed 
of  the  one -half  one  per  cent,  tax  to  the  school  directors  of  the  city  of 
New  Orleans,  for  the  support  and  maintenance  of  the  public  schools 
of  New  Orleans.  This  disposition  of  the  surplus  tax  can  not  be 
diverted  from  its  destination  by  subsequent  legislation.  Paragraph 
4,  of  Sec.  1,  Act  186  of  1894,  is  in  conflict  with  Act  86  of  1890,  which, 
80  far  as  the  disposition  of  the  one -half  of  the  surplus  one  per  cent. 
tax  is  involved,  is,  in  fact,  a  part  of  the  amendment  proposed  by 
jout  resolation  110  of  1894,  and  adopted. 
Judgment  affirmed. 
MiLLBR,  J.,  recused. 


No.  12,175. 

State  of  Louisiana  ex  rel.  Isidore  H.  Davis  vs.  The  Judges 
OF  THE  Court  of  Appeals,  First  Circuit. 

Under  Article  103  of  the  Constitution,  the  Court  of  Appeals  must  allow  tliree  ju- 
dicial days  in  which  applications  for  rehearings  may  be  filed  iu  accordance 
with  Act  18  of  1879. 


0 


iN  APPLICATION  for  a  Writ  of  Mandamus. 


Ben.  P.  Edwards  and  J,  A.  Dormon  for  Relator. 
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State  ex  rel.  Davis  vs.  Judges. 


J.  W,  Holbert  for  Respondents. 


Submitted  on  briefs  June  5,  1896. 
Opinion  handed  down  Jane  15,  1896. 


On  Application  for  Writ  op  Mandamus. 

The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  an  application  for  a  mandamus  in  the  exer- 
cise of  the  supervisory  jurisdiction  of  this  court  to  compel  the  re- 
spondent judges  to  allow  an  application  for  a  rehearing,  to  be  filed 
incase  of  Epstein,  Rosenberg  &  Oo.  vs.  I.  H.  Davis,  and  other  cases, 
against  the  relator.  The  cases  were  decided  July  12,  1895,  and  the 
Circuit  Court  of  Appeals  adjourned  July  18,  1895.  The  next  regular 
term  of  the  court  convened  February  10,  1896,  and  on  the  11th  the 
relator  filed  an  application  for  a  rehearing.  The  court  declined  to 
consider  it  on  the  ground  that  the  application  was  filed  too  late. 

The  only  question  presented  is  whether  the  relator  was  entitled  to 
three  judicial  days  in  which  to  file  his  application.  A  judicial  day  is 
distinguished  from  a  legal  day  in  this,  the  former  means  a  day  in 
which  the  court  is  in  session,  and  the  legal  day  is  one  in  which  legml 
and  judicial  business  can  be  iransacted,  as  distinguished  from  dies 
non. 

The  Court  of  Appeals  was  in  error  in  confounding  the  judicial  and 
legal  day. 

The  Court  of  Appeals  was  established  by  the  Constitution  of  1879. 

Prior  to  the  establishment  of  the  court,  Act  No.  18  of  1879  was 
passed,  making  judgments  rendered  by  the  Supreme  Court  final 
after  six  judicial  days  in  the  city  of  New  Orleans,  and  three  judicial 
days  in  the  country  parishes  where  sessions  were  held. 

Article  103  of  the  Constitution  of  1879  provides  that  the  rules  of 
practice  regulating  appeals  to  and  proceedings  in  the  Supreme 
Court,  shall  apply  to  appeals  and  proceedings  in  the  Court  of 
Appeals,  so  far  as  they  may  be  applicable,  until  otherwise  provided 
by  law. 

It  was  the  practice  in  this  court,  when  this  article  was  enacted,  to 
allow  three  judicial  days  within  which  applicants  for  rehearings  at 
the  country  terms  could  file  their  applications.     It  was  a  legal  right 
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conferred  by  law.  Under  the  above  article  of  the  Constitution,  ife 
became  a  rule  of  practice,  a  legal  right  conferred  on  all  litigants  in 
the  Court  of  Appeals.  It  is  urged  that  the  abolishment  of  the» 
coimtry  terms  of  the  Supreme  Court  destroyed  the  practice  of  allow- 
ing three  judicial  days  for  applications  for  rehearings,  and  as  it  na 
longer  exists  as  a  rule  of  practice  in  the  Supreme  Court,  the  rule  is 
also  abolished  as  to  the  Court  of  Appeals.  There  is  no  force  in  this 
reasoning.  The  terms  of  the  Court  of  Appeals  were  not  abolished. 
It  was  an  existing  right  when  the  Court  ot  Appeals  was  established, 
and  it  can  only  be  destroyed  by  legislative  enactment  changing  the 
practice  in  that  court. 

The  relief  prayed  for  is  granted  and  the  mandamus  made  peremp- 
tory. 


No.  12,170. 

Shbevbpobt  Rod  and  Gun  Club  et  al.  vs.  Board  of  Commib- 
BioNEBs  Caddo  Levee  Dibtbiot  et  alb. 

If  a  convey  an  ce  of  immovable  property,  under  a  resolution  of  the  board  of  direct- 
ors of  the  corporation,  the  vendor,  acceptinjE'the  offer  to  buy,  is  assailed  by 
parties  claiming  they  were  the  purchasers  Intended  by  the  resolution,  and 
were  deprived  of  the  property  by  the  fraudulent  substitution  of  those  toVhom 
the  conveyance  was  made,  it  Is  competent  for  such  parties  holding  the  title  by 
competent  deed  to  show  by  testimony  that  the  conveyance  was  in  pursuance 
of  their  offer  to  buy,  accepted  by  the  board,  and  thus  the  conveyance  accorded 
with  tbe  resolution ;  such  testimony  not  Infringing  on  the  prohibition  of  parol 
to  create  or  destroy  title  to  immovable  property. 

Tbe  principle  that  to  avoid  the  sale  for  lesion  tbe  Inadequacy  of  price  must  be 
clearly  proved,  is  applied  in  this  case.  Civil  Code,  Art.  2689;  12  Martin,  421; 
5  La.  382. 

APPEAL  from  the  First  Judicial  District  Court  for  t}ie  Parish  of 
*^    Caddo.     Land,  J. 

Leonard  &  Randolph  for  Plaintiffs,  Appellants. 


Wise  &  Hemdon  for  Commissioners,  Defendants,  Appellees ;  T.  F, 
BeU  for  Shreveport  Gun  Club  and  W.  B.  Jacobs  and  Associates, 
Defendants,  Appellants. 


Argued  and  submitted  June  8,  1896. 
Opinion  handed  down  June  15,  1896. 
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The  opinion  of  the  coort  was  delivered  by 

MiLLBB,  J.  This  suit  is  for  property  claimed  under  an  alleged 
sale  of  the  Caddo  Levee  Board,  the  Shreveport  Rod  and  Gon  Clab, 
plaintiff,  and  another  organization,  the  Shreveport  Gun  Club,  each 
claiming  under  that   sale,  and  the  board  denying  it  made  any  sale. 

It  appears  that  a  proposition  was  made  to  the  Levee  Board  by  W. 
B.  Jacobs,  S.  J.  Enders,  W.  B.  Jenkins  and  Mr.  Wells  for  the  pur- 
■chase  of  the  property,  and  the  board  accepted  the  offer  by  a  resola- 
tion  referring  to  the  proposition  as  coming  from  the  Gun  Club.  This 
was  followed  by  the  sale,  by  authentic  act,  to  Mr.  Jacobs  and  his  as- 
sociates, Enders,  Jenkins  and  Penick,  for  the  price  paid  them.  Soon 
after  these  purchasers,  with  others,  organized  a  corporation  under 
the  name  of  the  Shreveport  Gun  Club,  and  to  this  club  the  purchas- 
ers from  the  board  sold  the  property,  the  president  of  the  board 
ratifying  the  sale.  An  unincorporated  association,  under  the  name 
of  the  Shreveport  Rod  and  Gun  Club  had  existed  in  Shreveport  for 
years,  with  a  large  membership,  including  Jacobs  and  Enders,  two 
of  the  purchasers  of  the  land.  The  contention  of  the  plaintiff  is,  that 
as  this  unincorporated  gun  club  was  the  only  organization  bearing 
that  name  in  existence  when  the  board  accepted  the  offer  to  buy  of 
the  <'Gun  Club,"  therefore  that  club  was  intended  and  merged  as  is 
this  unincorporated  gun  club  into  the  corporation  now  plaintiff,  that 
the  plaintiff  is  entitled  to  the  land. 

The  Levee  Board,  originally  one  of  the  defendants,  finding  itself 
confronted  by  two  claimants  each  contending  for  the  property  under 
the  resolution  for  a  sale  to  the  Gun  Club,  concluded  to  dispute  the 
pretensions  of  both.  In  this  connection  it  may  be  stated  the  board 
had  an  agent  for  the  sale  of  its  land,  and  we  gather  from  the  testi- 
mony he  had  been  spoken  to  by  various  parties,  those  who  became 
purchasers  and  others,  in  reference  to  the  sale  of  this  property.  It 
was  by  this  agent  the  offer  from  the  Jacobs  party  came  before  the 
board.  We  gather  the  first  offer  was  lower  than  the  price— eleven 
cents  per  acre— for  which  the  land  was  afterward  sold.  At  the  first 
meeting,  the  board  dealing  with  the  offer  from  the  Jacobs  party,  re- 
ferred it  to  the  committee  and  adopted  a  resolution  that  all  sales 
should  be  ratified  by  the  board ;  then,  on  August  20,  after  receiving 
the  committee's  report,  came  the  resolution  accepting  the  offer  of 
the  Gun  Club,  ten  cents  for  eleven  thousand  acres,  and  the  sale  to 
the  Jacobs  party  followed.     On  the  19th   of  September,    1895,   the 
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president  of  the  board  ratified  the  sale  of  the  land  by  the  Jacobs 
party  to  the  incorporated  clab,  and  the  action  of  the  board  closes 
with  a  resolution  of  the  20th  September,  1895,  in  instracting  the 
board's  attorneys  to  (take  proceedings)  annual  the  title  given  to  the 
Jacobs  party.  In  this  condition,  the  intervention  was  filed  in  the 
pending  litigation  between  the  Shreveport  Rod  and  Gun  Club 
et  ah,  against  the  levee  board,  the  Shreveport  Gun  Olub  et  aU. 

The  pleadings  on  the  part  of  the  plaintiff,  the  Shreveport  Rod  and 
Gan  Club,  in  substance,  assert  title  under  the  resolution  of  the  board 
accepting  the  offer  of  the  Gun  Olub ;  attacks  the  title  of  the  Jacobs 
party,  derived  from  the  board  and  the  ratification  by  the  president 
as  not  authorized  and  ultra  vires;  and  prays  the  board  be  decreed  to 
convey  title  to  the  plaintiff.  The  intervention  charges  the  board, 
ignorant  of  the  value  of  the  land,  was  imposed  upon;  that  sold  for 
eleven  hundred  dollars,  the  property  worth  five  thousand  dol- 
lars, and  prays  that  the  sale  be  avoided  for  lesion,  or  the  purchasers 
be  condemned  to  pay  the  difference  between  the  alleged  value  and 
price,  and  along  with  this  the  board  alleges  that  the  sale  was  not  au- 
thorized [to  the  purchasers.  The  resolution  of  the  lower  court  was  in 
favor  of  the  board,  and,  as  stated,  the  case  is  here  on  the  appeals  of 
the  clubs. 

The  title  of  the  Shreveport  Gun  Club  being  assailed  as  not  author- 
ized by  the  Levee  Board,  and  hence  a  fraud  on  the  rights  of  the 
other  club,  the  plaintiff,  the  record  contains  a  mass  of  testimony 
offered  by  the  defendant  club  to  show  that  the  sale  was  made  to 
those  who  made  the  offer  accepted  by  the  board  and  intended  by  the 
resolution.  To  all  this  testimony  the  plaintiff  objected.  A  large 
portion  of  the  discussion  in  the  plaintiff's  brief  is  devoted  to  this  ob- 
jection. The  argument  for  the  plaintiff  is  on  the  theory  that  its  own 
title  is  exhibited  by  the  resolution  of  the  board,  accepting  the  offer 
of  the  Gun  Club,  the  proof  of  the  unincorporated  association  of  that 
name  and  that  no  other  club  bore  it,  supplemented  by  testimony 
that  the  membership  of  the  plaintiff  corporation  is  composed  of  those 
or  some  of  them  belonging  to  the  Gun  Club.  On  this  supposed  basis 
of  title,  the  theory  of  the  plaintiff  is,  that  the  resolution  for  the  sale 
to  the  Gun  Club  precludes  any  proof  to  ascertain  from  whom  came 
the  offer  to  buy  in  order  to  fix  those  intended  by  the  resolution  of 
acceptance.  The  argument  supposes  that  all  such  testimony  in- 
fringes on  the  prohibition  of  parol  to  affect  that  title  the  plaintiff 
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conceives  it  exhibits.  In  view  of  the  parol  necessarily  administered 
by  plainti£F  the  objection  is  forcibly  8ng|2;ested  it  might  be  made  by 
the  other  club  holding  the  title  by  authentic  act.  Civil  Code,  Art. 
2275;  Shepherd  vs.  Percy,  4  Martin,  275;  Heiss  vs.  Cronan,  12  An. 
213;  Bradford  vs.  Cook,  4  An.  229.  But,  in  our  view,  the  resolation* 
of  the  board  accepting  the  offer  to  buy  is  not  the  title.  Nor  is  there- 
any  sanctity  attached  to  the  resolution  of  a  corporate  body  using^ 
the  terms  <Hhe  Qun  Club,"  without  other  designation,  that  pre- 
cludes proof  of  the  parties  intended.  The  tendency  of  the  testimony 
was  to  show  the  offer  came  from  Mr.  Jacobs  and  his  party,  and  that 
they  proposed  to  form  a  gun  club.  There  is  no  marked  inconsist- 
ency, if  any,  between  the  resolution  and  the  testimony.  Resolntion» 
are  not  usually  framed  with  technical  accuracy,  and  the  framer 
might  well  use  the  terms  *<The  Gun  Club"  to  denote  individuals 
proposing  such  organizational  and  in  no  point  of  view  it  seems  to  ua, 
can  there  be  any  objection  to  testimony  explanatory  of  a  resolution 
offered  to  show  the  parties  making  the  offer  accepted  as  coming 
from  the  Gun  Club.  Then  again,  the  allegation  in  plaintiff's  petitioa 
substantially  is,  that  the  property  designed  to  be  sold  to  the  Gun  Clab 
was  fraudulently  conveyed  to  Jacobs  and  his  party.  When  the  title 
of  a  party  is  thus  assailed,  it  is  surely  competent  for  him  to  meet  the 
issue  by  proof  there  was  no  such  diversion,  but  that  the  offer,  the 
acceptance  and  the  resolution  all  indicated  [those  to  whom  the  con- 
veyance was  actually  made.  The  ruling  of  the  court  admitting  the 
testimony  was  entirely  correct. 

The  argument  for  the  defendant  attacks  the  capacity  of    the 
Shreveport  Gun  Club  to  acquire  property  because  the  number  of 
corporators  required  by  law  did  not  concur  in  the  organization  (Act 
No.  112  of  1888).    It  is  also  contended  that  the  resolution  proposing 
a  sale  to  the  club,  there  was  no  power  in  Mr.  Jacobs  and  his  party, 
termed  in  the  brief  the  promoters  of  the  organization,  to  bind  it 
hence  the   conclusion  is  deduced  that  there  was  no  contracting^ 
party  to  buy.    Finally,  it  is  claimed  there  was  no  sale  because  it  was 
not  ratified.    If  the  sale  to  Mr.  Jacobs  and  his  party  is  maintained,  * 
it  is  immaterial  to  whom,  whether  a  corporation  or  an  individual 
they  conveyed,  for  the  first  conveyance  disposed  of  the  property 
The  other  objection  that  supposes  there  was  no  contracting  party 
answered,  we   think,  by  the   fact  that  the  vendor  alone  was  con- 
cerned on  that  point.    The  board  sold  to  parties  who  did  bind  them- 
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selves  and  paid  the  price.  The  sale  by  the  board  itself  required  no 
ratification.  The  ratification  required  by  the  resolation  on  that  sab- 
ject  referred  to  sales  by  the  agent,  the  natural  import  of  ratifica- 
tion. 

We  have  thus  considered  the  objections  urged  by  the  plaintiff  to 
the  testimony  supporting  the  title  of  the  defendant  club.  We  have 
given  attention  to  the  plaintiff's  argument  impugning  the  contract 
by  which  the  board  sold  and  contesting  the  capacity  of  the  Shreve- 
port  Oun  Olub.  But  of  what  pertinence  is  the  discussion  in  the  brief 
of  plaintiff  on  these  points,  if  it  exhibits  no  title  from  the  Levee 
Board?  The  petition  assails  the  title  of  the  defendant  club.  The 
preliminary  contention  for  the  plaintiff  is  to  show  title  in  itself. 
Until  that  burden  is  discharged  the  plaintiff  can  not  call  in  question 
the  title  of  the  other.  What  then  is  the  proof  adduced  by  plaintiff  to 
support  its  pretensions  ?  It  is  the  resolution  of  the  board,  the  proof 
of  the  existence  and  membership  of  the  Gun  Olub  when  the  resolu- 
tion of  acceptance  was  adopted.  But  no  conveyance.  On  the 
defendant's  argument  there  can  be  no  further  testimony,  save 
and  except,  that  which  it  conceives  is  essential  to  show  the 
relation  between  the  Gun  Olub  and  the  plaintiff  corporation.  Thud, 
with  no  vestige  of  any  conveyance  to  itself,  the  plaintiff  seeks  to 
overthrow  that  under  which  the  defendant  club  holds  the  property 
for  the  price  paid,  stipulated  in  the  deed.  If  the  controversy  is  to 
be  determined  on  the  narrow  lines  maintained  by  plaintiff,  then 
plaintiff  st-ands  solely  on  the  resolution  accepting  the  offer  of  the 
Oon  Club,  with  the  aid  that  can  be  deemed  afforded  by  the  very  re- 
stricted testimony  the  argument  indicates.  On  the  other  hand  the 
defendant  club  presents  itself  with  the  legal  title  by  authentic  act, 
flzBt  to  the  Jacobs  party  and  by  them  to  the  defendant.  The  first 
eonveyance  Is  executed  the  day  the  resolution  is  passed,  lull  of  sig- 
nificance of  the  intention  of  the  resolution  and  carrying  the  pre- 
samption  of  conformity  of  the  resolution  and  the  deed.  In  that  con- 
dition of  the  record  it  is  difficult  to  perceive  the  basis  of  the  judg- 
ment the  plaintiff  seeks. 

The  defendant  club  with  the  legal  title  needs  no  testimony  ex- 
cept to  repel  an  attack.  But  in  our  view  the  testimony  produced 
confirms  the  conveyance  to  the  defendant.  It  is  shown  the  offer  to 
hay  was  made  through  the  land  agent  of  the  board  by  Mr.  Jacobs, 
Bnders  and  Wells;  it  was  considered,  referred,  and  after  the  com- 
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mittee  had  visited  the  land  and  reported  the  resolation  of  accept- 
ance was  adopted.  There  is  no  saggestion,  as  we  read  this  record , 
of  any  other  o£Fer  before  the  board.  There  is  no  ground  to  attribute 
any  agency  in  the  matter  for  the  Gun  Olub,  if,  indeed,  any  such 
mandate  under  the  stem  exaction  of  our  law  on  the  subject  could 
be  shown  by  any  evidence  in  plainti£F's  hands.  True,  we  gather 
from  the  record  there  was  an  idea  of  some  of  the  members  of  the 
Gun  Club  the  purchase  was  proposed  for  that  club.  There  seems  to 
have  been  expressions  from  the  purchasers,  apt,  perhaps,  to  produce 
that  impression.  But  nothing  of  this  nature  in  this  record  could 
possibly  furnish  that  basis  exacted  by  our  law  to  decree  the  owner- 
ship of  immovable  property.  It  is  stated  in  the  plain ti£F's  brief  that 
the  agent  testided  he  made  the  o£Per  for  the  Gun  Club,  but  in  an- 
other part  of  the  testimony  he  testifies  he  does  not  know  whether  or 
not  the  offer  was  made  for  the  unincorporated  club,  or  for  what  club 
it  was  made.  It  is  quite  certain  from  the  testimony  that  the  propo- 
sition came  from  those  to  whom  the  land  was  conveyed,  and  Mr* 
Jacobs  testifies  he  stated  to  the  agent  he  proposed  to  buy  for  the 
Gun  Olub  to  be  formed.  From  first  to  last  in  the  testimony  we  find 
no  trace  of  any  agency  or  trust  or  substitution  of  any  contract  when 
another  was  intended.  The  current  of  proof  is  that  the  Jacofoa 
party  negotiated  for  themselves,  and  took  the  title  in  pursaance  of 
that  purpose.  We  concur  in  the  opinion  of  the  lower  court  there  is 
no  title  in  plaintiff.  In  our  view  the  defendant  has  exhibited  title, 
and  it  must  be  maintained,  unless  the  contention  of  the  Levee  Board 
is  maintained. 

We  have  considered  the  ground  of  lesion  alleged  by  the  Levee 
Board.  It  is  suggested  that  in  this  respect  there  is  an  inconsistency 
with  the  other  issue  made  by  intervention,  but  waiving  that,  the  tes- 
timony does  not,  in  our  view,  sustain  the  alleged  lesion.  The  price 
paid  was  one  thousand  one  hundred  dollars.  Lesion  supposes  fraud 
on  the  vendor.  Inferred  as  is  the  fraud  from  inadequacy  of  price, 
that  disproportion  the  law  exacts  shall  be  clearly  established.  Civil 
Code,  Art.  2589  et  seq, ;  Bossier  et  al,  vs.  Vienne  et  al,^  12  Martin, 
421;  Riviere  vs.  Boissiere,  5  La.  882.  The  land  in  this  case  was 
subject  to  overflow,  the  resort  of  sportsmen,  and  its  purchase  seems 
to  have  been  sought  for  hunting  purposes.  We  gather  from  the 
record  the  suggestion  of  a  disputed  title,  an  element  for  consideration, 
but  its  force,  the  record  dues  not  enable  us  to  estimate.     Copley  vs. 
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Flint  &  Cox,  16  La.  380.  Irrespective  of  that,  if  the  land  had  any 
Talae  except  as  a  hunting  ground,  it  seems  to  have  been  purely 
speculative.  There  are  in  the  record  some  valuations  of  this  charac- 
ter on  which,  in  our  view,  no  judgment  could  rest  avoiding  the  sale. 
There  is  testimony  tending  to  show  a  fair  price  was  paid,  and  a  wit- 
ness for  the  defendant,  familiar  with  the  land,  testifies  he  would 
have  bought  for  any  price.  We  have  no  indication  of  the  tes- 
timony relied  on  to  sustain  the  alleged  inadequacy  of  price,  and 
onr  examination  of  the  testimony  leads  to  the  same  conclusion  as 
that  of  the  lower  court,  that  the  contention  of  the  board  on  this 
point  fails. 

The  lower  court  admitting  all  the  testimony,  holding  that  no  offer 
came  from  the  Gun  Olub,  but  did  come  and  was  accepted,  from  Mr. 
Jacobs  and  his  associates,  and  rejecting  the  plaintiff's  demand,  yet 
reached  the  conclusion  that  the  sale  should  be  annulled.  As  we 
appreciate  the  opinion,  it  holds  the  resolution  proposed  a  sale  to  a 
club,  not  to  individuals ;  that  no  proof  was  admissible  to  substitute 
the  purchasers  for  a  gun  club,  therefore  the  sale  to  Jacobs  and  his 
associates  was  not  authorized;  that  all  sales  were  to  be  ratified,  and 
that  this  sale  was  never  ratified,  but  repudiated  by  the  board.  In 
this  case  there  is  a  sale  by  the  corporation  in  pursuance  of  the  reso  • 
hition  accepting  the  offer.  It  can  not,  in  our  opinion,  be  maintained 
that  the  corporation  could  dispute  such  a  sale  upon  the  ground,  the 
sale  should  have  been  to  a  gun  club.  Nor  do  we  think,  if  any 
controversy  arose  after  that  sale  was  executed  in  reference  to  the 
purchasers  intended,  there  could  be  any  objection  to  testimony  that 
the  proposition  considered  and  accepted  by  the  board  came  from 
the  parties  to  whom  the  title  was  conveyed.  At  the  meeting  when 
this  offer  was  made  through  the  land  agent,  there  was  a  proposition 
to  abolish  the  land  agency,  and  at  a  later  period  a  resolution  passed, 
requiring  all  sales  to  be  ratified  by  the  board.  We  think  it  is  forci- 
bley  suggested  the  ratification  proposed  referred  to  sales  by  the 
agent.  Ratification  in  its  usual  sense  refers  to  the  action  of  a  prin- 
cipal approving  the  act  of  another  for  the  principal.  We  think  that 
sense  must,  in  this  case,  be  attributed  to  the  ratification  required. 
The  Bale  by  the  corporation,  in  pursuance  of  an  acceptance  by  the 
board  of  directors,  binds  without  ratification.  We  can  not  hold  that 
the  resolution,  in  this  case,  required  the  ratification  of  the  corporate 
ftctjif  indeed  the  sale  itself,  following  the  resolution  accepting  the 
offer,  was  not  a  ratification. 
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The  opinion  lays  stress  on  the  fact  that  the  character  of  the 
Shreveport  Gan  Clnb  docfts  not  conform  to  the  statute  requiring  twen- 
ty-five signatures.  But  if  the  conveyance  to  Mr.  Jacobs  and  others 
divested  the  title  of  the  board,  it  is  of  nio  concern  to  it,  to  whom 
the  land  was  afterward  conveyed.  The  board  was  to  sell  for  cash 
and  it  has  been  paid.  Without  the  slightest  injury  to  itself,  we  can 
not  appreciate  the  basis  on  which  the  board  can  expect  to  set  aside 
the  salo,  on  the  ground  the  sale  should  have  been  to  a  club  instead  of 
to  the  individuals  who  made  the  offer,  and  afterward  formed  a  club, 
the  method  of  the  organization  of  which  is,  in  our  view,  of  no  mo- 
ment to  the  board. 

We  have  had  no  brief  from  the  board,  but  have  sought  to  accord 
attention  to  the  grounds  of  the  intervention  and  those  presented  in 
the  oral  argument,  as  well  as  to  the  opinion  of  the  lower  court,  and 
our  conclusion  is,  the  sale  must  be  maintained. 

It  is  therefore  ordered,  adjudged  apd  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  in  so  far  as  it  dismisses  plaintiff's 
suit,  and  reversed  in  so  far  as  it  maintains  the  intervention  and 
annuls  the  sale  to  W.  B.  Jacobs,  S.  J.  Enders,  A.  F.  Jenkins  and  W. 
S.  Penick ;  and  it  is  now  ordered  and  decreed  that  the  sale  to  them 
be  and  is  hereby  maintained,  and  the  intervention  be  and  is  hereby 
dismissed  with  costs. 


No.  12,179. 
Jackson  Hbpfnbr  et  ax.8.  vs.  James  Heffner,  Executor,  et  als. 

The  requirement  of  the  Code  that  the  olographic  will  shall  be  dated,  requires  that 
the  day  of  the  month  shall  be  stated;  the  day  is  part  of  the  date,  and  the 
month  and  year,  without  the  day  of  the  month,  avoids  the  olographic  >a  ill. 
Civil  Code,  Art.  1688;  Napoleon  Code,Art.  970;  4  Boilleux,  91;  3  Troplonjs,  par. 
1479;  Coin  Delisle,  pp.  151-542;  Lagrave  vs.  Merle,  5  An.  278;  Fuentes  vs.  Gaines* 
25  An.  pp.  85-107. 

APPEAL  from  the  First  Judicial  District  Court  for  the  Parish    of 
Caddo.     Land,  J. 


Harrison  &  Aaton  and  D.  T.  Land  for  Plaintiffs,  Appellees. 


Wise  &  Herndon  for  Defendants,  Appellants. 
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Aigaed  and  sabmitted  Jane  6,  1896. 
Opinion  handed  down  Jane  16,  1896. 


The  opinion  of  the  coart  was  delivered  by 

MiLLEB,  J.    This  appeal  is  from  the  jad^ment  of  the  lower  coart 

annnlling  the  will,  olographic  in  form,  of  William  Heflner,  rendered 

in  the  snit  of  his  collateral  heirs  seeking  to  set  it  aside.     The  groand 

of  attack  sustained  by  the  judgment  was  that  the  will  has  no  date. 

Omitting  its  dispositions  the  wUl  is  in  this  form : 

''State  of  Louisiana, 

''  Caddo  parish, 

"  Written 

dated  and  signed  in  my  own  handwriting,  on  this        day  of  June, 

1893. 

"  William  Hbffneb." 

The  Code  defines  the  olographic  will  to  be  that  written,  dated  and 
signed  by  the  testator  himself.  The  date,  signature  and  the  entirety 
of  the  will  in  the  handwriting  of  the  testator  are  the  essentials.  O. 
C,  Art.  1588.  The  testament  in  this  form  carries  none  of  the  guar- 
antees the  law  provides  in  respect  to  wills  in  the  other  forms  pre  - 
scribed  by  the  Code,  to  prevent  forgeries.  The  nuncupative  will  by 
pablic  act  is  written  by  the  public  officer,  appointed  by  law  for  the 
porpose;  is  attested  by  him  and  the  witnesses,  as  the  expression  of 
the  testator's  wishes,  dictated  to  the  notary  and  signed  by  the  tes- 
tator. The  nuncupative  will  under  private  signature  requires  wit- 
nesses and  the  fulfilment  of  other  conditions  required  by  law,  to 
entitle  such  papers  to  credit  as  acts  of  last  will.  Civil  Code,  Arts. 
1578,  1681,  1584,  et  seg.  When  the  Code  comes  to  prescribe  the 
olographic  testament,  the  notary,  the  witnesses  and  all  forms  of 
authentication  are  dispensed  with,  and  the  requirement  is  that  such  a 
will  to  have  validity  must  be  wholly  written,  dated  and  signed  by 
the  hand  of  the  testator.  The  policy  of  the  law  to  secure  the  true 
representation  of  the  testator's  wishes  and  guard  against  fraudulent 
wills  is  marked  in  the  requisite  of  the  testator's  handwriting,  in- 
cluding the  expression  of  the  date  when  he  writes  the  paper  and 
at&xes  the  signatore  it  bears.  The  date  in  the  testator's  handwriting 
is  part  of  the  evidence  the  law  requires  of  the  verity  of  the  instru- 
ment. If  the  paper  is  forged,  the  date  it  must  bear  may  furnish 
the  means  of  detection.     On  any  issue  of  the  sanity  of  the  testator 
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the  dates  indicate  and  restrict  the  period  of  inquiry.  There  are 
other  reasons  suggested  by  the  French  authorities,  all  enforcing  the 
date  of  the  olographic  will  as  indispensable  to  its  validity.  Napoleon 
Code,  Art.  970;  8  Troplong,  par.  1479;  Coin  Delisle,  642. 

The  date  in  its  ordinary  sense  imports  the  day  of  the  month ,  the 
month  and  the  year.  That  is  also  the  legal  signiflcance  of  the 
date.  The  day  of  the  month  is  quite  as  much  a  part  of  the  date  as 
the  month  or  the  year.  If  the  law  requires  the  olographic  will  to  be 
dated,  the  exaction  extends  to  every  part  of  the  date.  The  argu- 
ment to  sustain  this  will  insists  with  great  force  that  on  the  basis  of 
reason  the  will  should  not  be  held  void,  because  of  the  omission  of 
the  day,  readily  admitting  of  the  proof  tendered  and  excluded  by 
the  lower  court.  In  support  of  this  view  we  are  referred  to  the 
frequent  use  of  testimony  for  supplying  omissions  in  deeds,  and 
common  law  authorities  are  cited  to  show  that  the  omitted  date  of  a 
will  may  be  proved.  But  these  authorities  under  a  different  system 
of  law,  can  yield  no  aid  in  this  discussion  of  a  question,  in  our  view, 
controlled  by  our  Code.  The  mandate  of  the  Code  is  positive,  with- 
out and  purposely  without,  any  qualification  or  exception.  The  will 
must  be  dated  and  the  month,  without  the  day,  is  no  date.  The 
hardship  of  the  case  has  prompted  us,  in  the  absence  of  any  direct 
adjudication  of  our  own  courts  on  the  point,  to  examine  the  views 
of  the  French  commentators,  dealing  with  the  corresponding  article 
of  the  Napoleon  Code.  They  disclose  the  reason  of  the  law  in  ex- 
acting the  date,  and  maintain  the  day  of  the  month  to  be  essential. 
We  find  the  distinction  drawn  by  them  between  a  wrong  date,  which 
it  seems  has  been  held  will  not  vitiate,  and  no  date  or  a  deficient 
date,  which  will  avoid  the  will.  But  the  necessity  of  the  day  of  the 
month  in  the  date  of  the  olographic  testament  is  rigidly  en- 
forced by  the  jurisprudence  under  the  Napoleon  Code  (see  author- 
ities cited  and  Pailiet  Manuel  de  droit  Francais  notes  on  Art.  970  N. 
O.  In  our  own  reports  the  Pena  case  (Pena  vs.  New  Orleans,  18 
An.  86),  and  the  case  of  Fuentes  vs.  Qaines,  26  An.  86-107,  are  per- 
tinent. 

That  the  olographic  will  must  be  entirely  written,  dated  and  signed 
by  the  testator  necessarily  excludes  proof  aliunde  of  the  essentials. 
The  only  evidence  is  the  will  itself.  The  testimony  tendered  to  sup- 
ply the  deficiency  in  the  will  was  properly  excluded  by  the  lower 
court. 

The  judgment  of  the  lower  court  is,  therefore,  aflirmed  with  costs. 
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No.  12,182. 

The  Mbchanics  and   Tbadebs'    Insuranob  Oohpant   vs.  L.  D. 

McLain. 

Wben  a  party  has  been  Induced  to  make  a  payment  of  money  for  a  consideration 
the  withdrawing  or  withholding  that  consideration  entitles  the  party  making 
the  payment  to  a  return  of  his  money. 

A  PPEAL    from   the  Fifth  Jadicial   District  Oourt  for  the  Parish 
^    of  Ouachita.     Potta,  J. 


Stiibbs  &  Russell  for  Plaintiff,  Appellee. 


E.  T.  Lamkin  for  Defendant,  Appellant. 


Argued  and  submitted  June  1,  1896. 
Opinion  handed  down  June  15,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  plaintiff  sues  to  recover  the  amount  of  insurance 
premiums  collected  by  its  agent,  the  defendant,  and  he  reconvening 
claims  damages  for  the  alleged  withdrawal  of  his  agency.  The 
jadgment  of  the  lower  court  recognized  defendant's  liability  for  the 
commissions,  allowed  him  part  of  the  damages  claimed,  and  for  the 
difference  in  plaintiff's  favor,  rendered  judgment,  from  which  both 
parties  appeal. 

It  seems  that  prior  to  July,  1898,  the  plaintiff  had  an  agent  in 
Monroe,  conducting  their  insurance  business ;  be  had  an  arrangement 
with  the  defendant  by  which  the  agent  only,  was  to  be  known  in  the 
business,  but  in  point  of  fact,  defendant  was  interested,  or,  as  the 
agreement  expresses  it,  owned  the  business,  the  ownership  not  to  be 
disclosed,  the  agent  to  be  solely  responsible  for  all  collections, 
receiving  a  stipulated  portion  of  the  .commissions  and  profits. 
This  arrangement  was  not  known  to  plaintiff  when  their  agency 
was  created,  but  became  known  when  their  agent  fell  in 
srrears.  In  this  condition  plaintiff  determined  to  change  their 
ftgeot  and  selected  the  defendant.  The  negotiation  that  resulted 
in  the  selection  is  detailed  in  the  testimony  of  the  plain- 
tiff's secretary  and  the    defendant,   and    it  was    conducted  with 
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knowledge  of  the  plainti£F  of  the  connection  of  their  former  agent 
with  the  defendant  who  was  to  take  the  agency.  The  defendant 
testifies  in  e£Fect,  that  the  proposition  of  plaintiff  to  him  was  that  he 
should  assume  the  debt  of  the  former  agent,  in  consideration  of  which 
the  insurance  agency  should  be  transferred  to  him ;  that  he  told  the 
secretary  it  would  take  two  or  three  years  before  the  defendant's 
commissions  would  refund  him  the  debt  he  was  to  assume,  and  that 
estimate  as  to  time,  he  testifies,  was  the  result  of  the  discussion  be- 
tween them,  and  with  that  understanding,  the  defendant  testifies,  he 
accepted  the  agency.  The  secretary,  testifying  on  the  same  point, 
states  there  may  have  been  some  figuring  as  to  the  time  required  to 
refund  defendant  in  commissions  the  indebtedness  of  the  former 
agent;  that  would  not,  the  witness  adds,  imply  a  continuous  agency, 
nor  would  the  plaintiff  consider  any  such  indefinite  agency.  He 
further  testifies,  he  never  asked  that  the  defendant  should  assume 
the  indebtedness  of  the  former  agent ;  it  may  have  been  a  stipulation 
that  he  assume  the  balance  on  giving  him  the  agency ;  and  while  in  the 
course  of  the  testimony  of  the  secretary  there  are  expressions  that 
might  be  deemed  to  negative  the  contract  alleged  by  defendant,  still, 
in  answering  the  question  put  to  him  on  the  subject,  we  find  the  ex- 
pression of  the  witness'  belief  that  the  transfer  of  the  agency  was  in 
consideration  of  the  assumption  of  the  former  agent's  debt,  and  in 
consideration  of  defendant's  employment  of  the  former  agent.  In 
view  of  the  fact,  the  secretary  conducted  the  intercourse  to  which 
his  belief  refers ;  his  form  of  expression  carries  great  force,  and  does 
not  seem  materially  to  differ  from  the  testimony  of  the  defendant. 
Following  this  intercourse  between  the  secretary  and  the  defendant, 
he  was  appointed  ag^nt,  paid  the  debt,  amounting  to  one  thousand 
six  hundred  and  seventy- eight  dollars  and  seventeen  cents,  the  con- 
sideration, he  testifies,  of  the  transfer  to  him,  and  it  is  beyond  dis- 
pute that  within  a  short  time  after  the  plaintiff  withdrew  the  agency, 
the  commissions  received,  on  which  he  testifies  he  was  to  rely  for 
reimbursement,  not  then  exceeding  six  hundred  and  fifty  dollars,  as 
against  his  outlay  of  near  seventeen  hundred  dollars. 

The  amount  of  premiums  collected  in  the  period  defendant  was 
permitted  to  bold  the  agency,  and  for  which  the  suit  Is  brought, 
admits  of  no  dispute.  The  contention  is  as  to  the  reconventional 
demand  that  defendant  is  entitled  to  be  reimbursed  the  amount  paid 
plaintiff  on  the  faith,  he  claims,  of  getting  the  agency,  and  for  dam- 
ages for  its  withdrawal. 
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We  can  appreciate  the  testimony  of  the  secretary  in  reference  to 
t  continnoas  agency.  It  is  natural  no  principal  would  favorably 
condder  an  agency  to  endore  for  all  time,  or  indeed  for  any  time, 
without  that  control  consistent  with  the  contract  that  principals 
Qsoally  retain.  In  this  case  it  is  manifest,  the  plaintiffs  were  seek- 
ing to  secure  from  defendant  the  assumption  and  payment  of  the 
debt  of  the  former  agent,  the  loss  of  which  might  have  been  appre- 
hended, and  it  is,  we  think,  clear  that  the  promise  was  held  out  by 
implication,  at  least,  that  if  the  defendant  would  pay  the  debt  he 
should  have  the  agency  and  its  commissions  as  a  means  of  reimburse- 
ment. An  agency  to  be  withdrawn  at  once  would,  of  course,  not  be 
dedrable,  and  it  is  quite  certain  the  debt  of  seventeen  hundred  dol- 
lars was  paid  on  the  faith  of  the  agency  and  its  commissions.  An 
examination  of  the  testimony  leads  us  to  the  conclusion  that  the 
agreement  contemplated  the  retention  of  the  agency  by  defendant 
until  his  outlay  to  obtain  the  appointment  was  returned  to  him  in 
coDunissions.  We  do  not  find  in  the  secretary's  testimony  relating 
to  the  negotiation  with  defendant  any  material  difference  with  the 
testimony  of  defendant.  We  have  his  positive  testimony  that  was 
the  agreement,  and  indeed  he  testifies  that  a  longer  duration  of  his 
agency  was  contemplated.  In  aid  of  his  testimony  we  have  the  sig- 
nificance of  the  payment  of  the  debt,  quite  natural  on  the  theory  of 
the  agreement,  but  in  any  other  aspect  quite  out  of  the  usual  course. 
The  conclusion  is  forced  on  us  that  the  withdrawal  of  the  agency 
within  the  brief  period  after  the  plaintiffs  secured  the  payment 
from  defendant,  violated  the  agreement  and  carried  the  obligation  of 
indemnity  to  the  defendant. 

We  have  given  consideration  to  the  ground  on  which  it  is  claimed 
plaintiff  is  to  incur  no  liability.  It  is  insisted  defendant  was  bound 
for  the  debt  he  paid  and  can  claim  no  reimbursement.  This  refers 
to  the  arrangement  of  the  former  agent  and  defendant  under  which 
he  owned  the  insurance  business  conducted  in  the  name  of  the  for- 
mer agent.  If  the  plaintiff,  with  no  knowledge  of  that  arrangement, 
dealmg  always  with  their  former  agent  as  occupying  that  relation,  con- 
ceived they  could  hold  the  defendant,  it  was  their  option  to  seek  the 
enforcement  of  that  liability.  If,  instead,  they  preferred  to  avoid  the 
hazards  of  litigation  and  secure  payment  by  promising  to  the  de- 
fendant the  agency  with  its  commissions  for  that  payment,  and  thus 
induced  it,  the  plaintiffs  can  not  now  take  the  position  they  did  not 
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choose  to  take  at  first.  They  had  fall  knowledice  while  their  nego- 
tiations with  defendant,  as  we  understand  the  secretary's  testimony, 
of  the  relation  of  defendant  with  their  former  agent,  and  the  obliga- 
tion arising  oat  of  their  agreement  can  not,  in  oar  view,  be  defeated, 
because  they  now  conceive  and  seek  to  urge  the  absence  of  basis  for 
their  engagement  on  the  faith  of  which  they  obtained  payment  from 
defendant. 

The  defendant  earnestly  contends  that  besides  reimbursement  he 
is  entitled  to  damages.  We  are  referred  to  a  case  reported  in  the 
Inmirance  Law  Journal  in  which  it  seems  to  have  been  held  that 
probable  profits  would  be  allowed  not  as  a  measure  of  damages,  but 
to  aid  the  jury  in  their  estimate  of  the  damages  to  be  awarded  an 
insurance  agent  wrongfully  removed.  Our  law  is,  we  think,  more 
rigid  on  this  subject  than  is  implied  in  this  extract.  Our  courts,  in 
this  class  of  cases,  are  bound  by  the  proof.  We  can  see  our  way 
clear  to  give  the  plaintiff  the  indemnity  of  compelling  plaintiff  to 
make  him  whole  for  the  money  he  paid  not  returned  in  earned  com- 
missions. This  was  the  solution  of  the  lower  court,  and  we  find  no 
basis  in  the  record  to  change  the  judgment,  which  is  therefore 
affirmed  with  costs. 


No.  12,129. 

I JJ  1094  Naturalization  of  Thbodobb  Osthoff. 

I Thbodobb  Osthoff  vs.  A.  V.  Flottb,  Olbbk — Mandamus. 

The  proTlsioDS  in  Aot  No.  133  of  1880  that  the  olerk  of  the  Clyfl  Distriot  Court  shall 
furnish  oopies  of  naturalization  papers  free  of  cost,  when  the  originals  are  lost. 
Is  not  repealed  hy  the  section  of  the  Act  No.  186  of  same  session  (the  fee  bill) 
fixing  the  charge  for  copies  famished  by  the  olerk.  The  fee  bill  Is  general  in  its 
operation  and  without  effect  to  repeal  the  special  legislation  on  this  subject  In 
the  earlier  aot.    Oiyil  Code,  Art.  28 ;  12  An.  496 ;  39  An.  618 ;  and  9  An.  329. 

The  court  applies  our  settled  jurisprudence  that  the  requirement  of  the  Constitu- 
tion, that  the  title  of  the  aot  shall  express  its  object,  Is  to  be  understood  In  a 
reasonable  sense,  and  holds  that  the  system  of  registration  of  Toters  Inclndec. 
as  an  Incident,  the  method  of  obtaining  naturalization  certificates;  hence  the 
proTlsion  that  copies  of  such  certificates,  to  enable  the  TOter  to  register,  shall 
be  furnished  by  the  clerk  free  of  charge,  is  fairly  within  the  title  of  the  Act  No. 
128  of  1880,  to  provide  the  mode  of  registration  of  Toters,  etc.  Const.,  Art.  29;  6 
An.  806;  89  An.  829. 

APPEAXi  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
King,  J. 
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Rogers  db  Dodds  for  Plaintiff,  Appellee. 


Denigrej  Blair  &  DerUgre  for  Defendant,  Appellant. 


Argned  and  submitted  on  briefs,  Jane  6,  1896. 
Opinion  banded  down  Jane  15, 1896. 


The  opinion  of  tbe  court  was  delivered  by 

MiLLBB,  J.  Tbis  is  an  application  for  a  mandamus  to  compel  the 
clerk  of  the  Civil  District  Ooart  to  issue,  without  charge,  a  copy  of 
the  naturalization  papers  of  the  relator,  and  the  appeal  is  by  the 
elerk,  from  a  judgment  making  peremptory  the  mandamus. 

The  relator's  reliance  is  on  the  82d  section  of  Act  No.  123,  p.  164, 
of  1880,  which  required  the  clerk  to  issue  the  copy  on  the  application 
of  the  party,  and  without  charge.  The  clerk  bases  his  refusal  on  the 
rabseqaent  Act  No.  136  of  1880  authorizing  the  clerk  to  charge  for 
copies  generally. 

The  title  of  the  Act  No.  123  of  1880  is  to  provide  a  system  of  regis - 
tntion.  It  is  minute  in  its  provisions  to  secure  a  correct  registra- 
tion, refers  to  certificates  of  naturalization  to  be  produced  as  evi- 
dence of  the  right  to  register,  and  to  this  end  requires  copies  to  be 
fnrniBhed  by  the  clerk  when  the  originals  are  lost,  and  that  no  charge 
afaaU  be  made.  It  is  contended  the  title  to  this  act  does  not  cover 
the  subject  of  the  82d  section  in  reference  to  the  furnishing  of  these 
copies.  We  think  the  method  of  registry,  that  the  purpose  of  the 
act  was  to  direct,  would  have  been  imperfect  without  providing  for 
obtaining  the  naturalization  certificates,  the  evidences  of  citizenship, 
and  the  direction  for  copies  without  cost  was  within  the  scope  of  the 
title  as  an  incident  of  the  subject  of  the  act.  Oonst.,  Art.  29 ; 
ManidpaUty  No.  8  vs.  Michoud,  6  An.  305 ;  Succession  of  Lanzetti, 
9  An.  829;  Succession  of  Aaron,  11  An.  671. 

The  other  contention  of  the  defendant  is  that  the  82d  section  of 
Act  No.  123  of  1880  is  repealed  by  the  Act  No.  186  of  1880,  the  fee 
hill.  The  charge  for  copies  generally,  authorized  by  that  act,  is,  in 
our  view,  not  inconsistent  with  the  special  legislation  in  the  pre- 
vious act.  A  general  rule  prescribed  by  a  later  statute  is  not 
accepted   as   manifesting  any  purpose  to  disturb  the  previously 
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enacted  special  role.    In  our  view  Sec.  82  of  the  Act  128  of  1880  ia 
still  in  force,  and  hence  the  relator  is  entitled  to  the  copy  without 
charge.     Oivil  Code,  Art.  23;  Saccession  of  Fletcher,  12  An.  498; 
State  T8.  Slave  Kitty,  12  An.  805;  State  vs.  Labatut,  39  An.  513. 
The  judgment  of  the  District  Ooort  is  therefore  affirmed  with  costs. 


No.  12,188. 

SUGCBSSION   OF  MBS.    W.   JUSTUS. 

Ordinarily  the  entries  In  registers  duly  made,  kept  by  one  bound  to  record  the 
faot  In  a  foreign  country,  makes  proof  when  authenticated  by  the  consular 
offloer  at  the  place. 

The  certificates  were  of  birth,  marriage  and  death,  and  as  such  were  admissible 
in  evidence. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 

Dinkelapiel    <&    Hart  and  BtLck,    WdUhe  &  Bttck  for  Executor, 
Appellee. 


Chr^Uen  <&  Suihon  for  Defendant  in  Rule,  Appellant. 


Submitted  on  briefs  June  22,  1896. 
Opinion  banded  down  June  23,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  This  case  was  remanded  to  enable  the  parties  inter- 
ested to  prove  that  there  are  no  minor  heirs.  . 

At  the  trial,  certificates  of  the  curate,  Reider,  were  admitted  as 
proof  of  the  fact  that  there  were  no  minors,  Armbruster. 

On  appeal  it  was  urged  by  appellant's  counsel  that  these  certifi- 
cates were  offered  without  having  first  submitted  them  for  their  in- 
spection, and  without  having  given  them  an  opportunity  to  disprove 
or  explain  them. 

The  appellant  further  urged  that  she  desired  to  purchase  tbe 
property  free  of  all  clouds  upon  the  title,  and  that  the  case  should 
be  remanded  to  allow  the  explanation,  by  testimony,  of  the  family 
tree  of  the  Armbruster  family. 
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After  the  case  had  been  remanded  to  the  Civil  District  Oourt,  the 
porchaser  obtained  a  commission  to  take  the  testimony  of  the  curate 
who  had  given  the  certificates  in  question. 

It  was  executed  in  due  time  and  returned. 

The  curate  of  a  church  in  Wolfach,  Qermany,  was  the  witness 
examined  under  commission. 

He  testifies  that  he  kept  the  register  of  births,  baptisms,  marriages 
and  deaths  of  his  church. 

He  was  directed  by  the  question  propounded  to  examine  the  cer- 
tificate he  had  issued  on  the  28th  day  of  February,  1893,  and  referred 
to  on  the  trial  of  the  case  as  certificate  A,  and  state  whether  all  the 
facts  therein  contained  were  taken  from  the  register  of  his  church  or 
not. 

He  answered  yes.  He  explains  how  the  information  was  obtain- 
ed, showing  that  these  certificates  are  correct.  There  is  nothing 
about  these  certificates,  or  the  statement  of  this  witness,  that  sug- 
gests, in  the  most  remote  manner,  that  they  are  not  absolutely  true. 
The  entries  were  made  by  one  who  had  authority  to  make  them. 

The  inquiry  heretofore  was  particularly  directed  to  Anton  Arm- 
bnister,  and  as  to  whether  he  left  minor  children. 

The  family  tree  shows  that  he  was  father  of  two  children,  Maria 
and  Earl;  the  former  was  bom  in  1865  and  the  latter  in  1857.  Neither 
is  married.  Of  these  facts,  we  judge  that  the  evidence  is  entirely 
BQfflcient.  From  the  register,  duly  kept,  the  names,  date  of  birth, 
and  other  needful  facts  are  given  with  ample  particulars  to  prove 
that  there  are  no  minors  who  can  be  interested  in  the  title. 

The  United  States  Consul  at  Kehl,  Germany,  certifies  that  G.  Rei- 
der,  whose  name  is  subscribed  as  a  witness  in  answer  to  interroga- 
tories propounded,  was  parochial  clergyman  at  Wolfach. 

The  certificates,  admitted  in  addition,  show  the  marriage  and  death 
of  the  parents  of  Joseph  Armbrnster,  the  testator  in  question ;  the 
birth  of  each  child  and  the  death  certificate  of  such  as  died,  showing 
that  at  his  death  he  had  no  minor  brothers  and  sisters. 

With  reference  to  Anton  Arm brueter,  in  our  decision  remanding  the 
case,  we  said,  inter  alia: 

"The  executor  of  the  estate,  Mrs.  Justus,  applied  for  a  rehearing  on 
the  ground  that  Anton  Armbruster  lived  more  than  five  years  after 
the  date  of  the  judgment  of  24th  of  November,  1876,  probating  the 
will  of  Joseph  Armbruster,  and,  in  consequence,  prescription  at  his 

death  was  a  bar  to  any  informality  of  the  will." 
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On  the  lasfr  trial,  which  resulted  in  a  judgment  from  which  this 
appeal  was  taken,  a  certificate  properly  admitted  in  evidence 
shows  that  he,  Anton  Armbroster,  died  20th  October,  1882.  It  is 
therefore  abundantly  proven  that  the  five  years  in  question  had 
elapsed.  He  was  the  father  of  Maria  and  Karl,  mentioned  above. 
They,  Maria  and  Karl,  were  not  concerned  in  the  estate  of  their 
uncle,  Joseph  Armbrnster,  during  the  existence  of  their  father, 
Anton  Armbrnster,  who  lived,  as  we  have  just  seen,  more  than  five 
years  after  the  will  of  his  brother  Joseph  had  been  probated. 

In  our  former  opinion,  Succession  of  Justus,  47  An.  806,  we  said: 
<<In  order  that  she  may  purchase  the  property  free  from  all  clouds 
upon  the  title,  she  desires  that  the  case  be  remanded,  to  allow  the 
explanation  by  testimony  of  the  family  tree  and  the  curate's  certifi- 
cate." 

The  explanation  by  testimony  was  had,  and  we  think  it  proves  the 
verity  of  the  <<  family  tree  and  the  curate's  certificate." 

As  to  the  family  tree,  it  appears  that  the  registry  was  in  conform - 
'  ity  with  the  rules  of  the  registering  church ;  the  whole  community 
being  interested  in  their  truth  and  preservation,  it  imports  verity 
upon  its  face. 

It  was  not  a  private  writing,  the  object  of  interest  to  but  few. 
Best  on  Evidence. 

In  our  judgment,  the  title  tendered  is  one  that  the  defendant  in 
rule  should  accept. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  is  affirmed  at  appellant's  costs. 


No.  12,160. 

Nbw  Oblbans  &  Cabbollton  Railboad  Company  vs.  Boabd  of 
Lbvbb  Oommissionbbs  of  Oblbaks  Lbvbb  Distbict. 

Plaintifl  proved  up  Its  title.  The  maps  introdaced  In  evidence  do  not  Impeach  the 
yalldlty  of  the  title,  or  lessen  the  Talue  placed  on  the  property  expropriated. 

The  defendant  having  admitted  that  the  property  was  plaintiff'B,  and  having  fixed 
a  valne  without  deduction  for  a  street,  is  decreed  Indebted  for  the  whole  prop- 
erty, without  reference  to  the  street. 

I^he  grant  of  a  right  to  extend  tracks  through  certain  designated  streets  can  not  be 
construed  into  an  intended  indemniflcation  for  property  expropriated  by  the 
Levee  Board. 

The  evidence  of  the  witnesses  sustains  the  correctness  of  the  judgment  appealed 
from  as  to  the  value  of  the  property. 

The  party  cast  in  the  suit  owes  the  cost. 
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APPEAL  from  the  Oivil  District  Ooart  for  the  Parish  of  Orleans. 
Rightor,  J. 


Ambrose  Smith  and  John  M,  Bonner  for  Plaintiff,  Appellee. 


Bernard  McCloskey  for  Defendant,  Appellant. 


Argued  and  submitted  May  23,  1896. 
Opinion  handed  down  June  1,  1896. 
Rehearing  refused  June  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbauz,  J.  The  Board  of  Commissioners  of  the  Orleans  Levee 
District,  under  authority  of  law,  appropriated  property  known  as  the 
Carroilton  RaUroad  Depot  at  the  same  time  that  it  appropriated  the 
property  of  a  number  of  other  persons,  upon  which  it  built  and 
constructed  a  levee. 

In  1892  a  statute  was  enacted  by  the  General  Assembly  authorizing 
tbe  defendant  board  to  levy  a  special  tax  in  order  to  indemnify  those 
whose  property  had  been  thus  appropriated;  the  statute  provided 
that  the  amount  to  be  paid  each  owner  should  not  exceed  the 
assessed  value  at  the  time  it  was  appropriated. 

This  suit  was  brought  to  recover  the  alleged  value  of  the  property, 
and  to  that  end  the  plaintiff  alleges  that  since  more  than  fifty  years 
they  are  the  owners,  and  in  proof  produced  title. 

The  defendant  urges  that  plaintiff  is  without  right,  for  the  reason 
that  the  map  in  evidence  shows  that  the  greater  part  of  the  build- 
ings upon  defendant's  property  was  standing  within  the  limits  of  the 
public  streets. 

In  the  second  place,  the  defendant  avers  that  the  plaintiff  has  al- 
ready received  compensation  for  the  expropriated  property,  and 
lastly  defendant  contends  that  the  property  is  not  in  value  equal  to 
the  amount  claimed. 

Evidence  to  prove  the  value  of  the  property  was  admitted.  The 
nseasment  roll  shows  that  the  year  the  property  was  expropriated  it 
was  assessed  at  the  amount  now  claimed  by  the  plaintiff. 

The  judgment  of  the  District  Oourt  was  for  plaintiff,  in  the  sum 
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of  sixteen  thousand  six  hundred  and  twenty  dollars,  and  condemned 
the  plaintiff  to  pay  costs. 

From  the  ]ad{|^ent  the  defendant  prosecutes  this  appeal. 

In  the  answer  to  the  appeal  the  plaintiff  prays  that  the  judgment 
in  its  favor  be  increased  to  the  amount  claimed  in  its  petition,  sub- 
ject to  a  credit  of  eleven  hundred  dollars ;  and  that  costs  be  paid  by 
the  defendant. 

Returning  to  the  fifth  question — the  ownership  of  the  property — 
the  evidence  shows  that  it  was  bought  by  the  plaintiff  in  1838,  and 
that  the  title  was  duly  recorded.  This  is  not  disputed  by  the  de- 
fendant. The  defence  is  limited  to  the  maps,  t.  e.,  as  to  their  effect 
as  evidence,  showing,  the  defendant  argues,  that  part  of  the  prop- 
erty was  a  public  street  prior  to  and  at  the  date  of  the  appropria- 
tion. 

The  maps  were  offered  by  plaintiff  to  show  the  locus  in  quo.  The 
whole  property  was  assessed  as  the  property  of  the  plaintiff.  These 
maps  are  not  translative  of  title;  nor  do  they,  without  the  aid  of 
any  other  evidence  whatever,  make  proof  of  expropriation.  All 
the  witnesses  agree  in  the  statement  that  all  the  property  of  de- 
fendant, at  the  point  already  stated,  was  appropriated  by  the  Levee 
Board,  in  order  to  construct  thereon  part  of  a  new  levee.  In 
fixing  the  value  no  reference  was  made  to  any  claim  the  city  had  to 
any  part  of  the  property  as  a  street.  The  plaintiff  was,  in  so  far  as 
the  record  shows,  the  undisputed  owner  of  the  property. 

Moreover,  there  was  a  meeting  called  of  all  those  whose  names 
were  on  the  assessment  rolls  to  come  before  the  Special  Committee 
of  the  defendant  corporation  to  obtain  title  from  them  aod  fix  the 
values  of  the  different  properties'. 

At  the  instance  of  the  defendant  the  value  of  the  property  of 
plaintiff  was  fixed  at  seventeen  thousand  seven  hundred  and  twenty 
dollars ;  nothing  was  said  before  that  committee  of  a  street  running 
over  any  part  of  the  property. 

It  is  true  that  the  claim  of  the  defendant  railroad  company  was 
rejected,  and  no  amount  was  allowed  by  rhe  defendant,  but  the  re  - 
jection  was  not  on  the  ground  that  it  did  not  own  the  property. 

The  principal  point  on  which  the  defence  rests  is  the  value  of  a 
franchise  granted  by  the  city  of  New  Orleans  to  the  plaintiff  some 
time  after  the  defendant  had  made  the  appropriation  before  men- 
tioned.    It  is  urged  that  the  value  is  equal  to  the  amount  plaintiff 
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can  claim  as  indemnity,  and  that  the  former  (the  grant  of  the 
franchifle)  shonld  be  considered  a  fair  compensation  for  the  expro- 
priation. In  the  preamble  of  the  grant  it  is  stated  the  depot  of 
the  New  Orleans  &  OarroUton  Railroad  Company  has  been  appro- 
priated and  destroyed  by  the  Levee  Board  of  the  parish  of  Or- 
leans for  the  constmction  of  the  new  protection  levee. 

In  the  ordinance  following  the  preamble  no  mention  is  made  of 
indemnity.  The  ordinance  is  a  mere  grant  of  franchise  without  any 
reference  to  indemnity  intended  or  to  any  consideration  whatever. 
In  the  absence  of  any  expression  in  the  text  upon  the  subject  we 
would  not  be  justified  in  ietssuming  that  it  was  the  intention  of  the 
Oity  Council  to  grant  a  franchise  as  an  indemnity  for  an  appropria- 
tion. The  two  corporations  are  separate  and  distinct.  Their  func- 
tions are  not  the  same.  The  former  has  naught  to  do  with  the  ap- 
propriations of  the  latter. 

Another  depot  and  workshops  were  needed  by  plaintiffs.  They 
bought  the  site  some  seven  or  eight  squares  from  the  expropriated 
depot.  Access  to  this  property  was  essential.  The  right  of  way 
was  given  through  certain  named  streets.  Several  causes  may  have 
moved  the  Council  to  make  this  grant. 

There  were  contractual  obligations  between  the  city  and  the  plain- 
tiff entered  into  with  the  view  of  benefit  to  each.  The  former  was 
interested  in  the  successful  operation  of  the  road.  It  is  not 
for  us  to  determine,  in  the  absence  of  an  expression  upon 
the  subject,  what  motive  prompted  the  Council,  or  that  the 
Council,  by  a  grant  of  franchise,  intended  an  indemnity  to  the  de- 
fendant. 

The  quantum  of  indemnity  presents  the  next  question.  The  ap- 
pellant insists  that  the  amount  claimed  is  excessive,  while  the  ap- 
pellee prays  for  an  amendment  of  the  judgment  and  an  increase  to 
the  amount  claimed  in  the  petition. 

The  witnesses  greatly  differ  in  regard  to  the  value  of  the  prop- 
erty. The  assessment  was  considerably  higher  than  it  had  been  the 
previous  year,  owing,  it  seems,  to  the  increase  in  the  value  of  prop- 
erty in  the  locality. 

Despite  the  increase  in  value,  some  of  the  witnesses  thought  that 
it  was  a  high  assessment;  others  estimated  its  valae  at  considerably 
less.  The  weight  of  the  evidence,  we  think,  sustains  the  value 
placed  upon  it  by  the  defendant.     It  serves  as  a  basis  for  the  judg- 
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meat  of  the  District  Ooort.  We  agree  with  the  conclusion  arrived 
at  by  the  learned  judge  of  that  court  as  to  that  amount.  The  property 
of  the  old  depot  remaining  to  the  plaintiff  was  valued  at  eleven  hun- 
dred dollars.  This,  we  think,  should  be  deducted  from  the  value 
of  the  whole  property.  To  that  extent  the  defendant  is  enti- 
tled to  credit  on  the  amount  due  for  indemnity ;  it  was  part  of  the 
depot  property  valued  which  was  not  essential  in  building  the  new 
levee. 

With  reference  to  the  cost:  It  was  not  disputed  in  oral  argument; 
costs  are  due  by  the  one  cast.  There  are  no  special  statutes  ex- 
empting the  defendant  from  the  effect  of  the  textual  provisions  of 
Art.  649  of  the  Code  of  Practice.  In  this  respect,  also,  the  judg- 
ment is  amended. 

It  is  ordered  and  adjudged  that  the  judgment  appealed  from  be 
amended  by  condemning  the  defendant  to  pay  the  costs  of  suit  in 
the  District  Court. 

As  amended  the  judgment  is  affirmed. 

Costs  of  appeal  to  be  paid  by  the  appellee. 


48  IIOK 


No.  12,021. 

The  Vicksburg,  Shbbvbpobt  &  Pacific  Railroad  Company  vs. 
The  Mayor  and  City  Council  op  Monroe. 

The  clause  in  the  charter  of  the  city  of  Monroe  '*  to  fix  the  squaring  and  to  prevent 
any  encroachments  upon  or  the  stopping  and  obstructing  the  streets  "  •  «  • 
gaye  to  that  city  the  right  to  pass  the  ordinance  to  cause  the  removal  of  obsta- 
cles from  the  public  streets;  but  the  right  of  a  person  who  denies  the  legality 
of  the  exercise  of  that  power,  in  respect  to  a  particular  locality,  to  apply  to  the 
courts  for  the  purpose  of  judicially  testing  whether  it  fell  under  the  operation 
of  the  power.  Is  equally  clear. 

The  claim  that  an  expropriation  of  land  for  railroad  purposes  by  a  particular  rail- 
road necessarily  carries  with  It,  as  an  immediate  and  direct  consequence,  the 
right  of  a  city  or  parish  to  build  or  carry  a  street  across  It  without  expense  of 
any  kind  to  Itself,  and  without  Judicial  proceedings,  is  not  tenable;  certainly 
not,  in  the  absence  of  a  statute,  or  of  the  railway  company  holding  Its  charter 
subject  to  such  a  right 

Om  Rbhbabino. 

Bbeaux,  J.  The  defendant  having  acted  within  its  delegated  powers  is  bound  by 
its  compromise,  at  least  until  annulled  in  a  direct  action. 

APPEAL  from  the  Fifth  Jadicial  District  Court  for  the  Parish  of 
Oaachita.    Pbfto,  J. 
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Stubbs  db  Rttsaell  for  Plaintiff,  Appellee. 


Tfu>8.  0.  Benton^  City  Attorney,  for  Defendants,  Appellants. 


Argued  and  submitted  January  22,  1896. 

Opinion  handed  down  February  10,  1896. 

Oral  ar^^ument  on  application  for  rehearinfi:  June  1,  1896. 

Rehearing  refused  June  15,  1896. 


Plaintiff  alleges  that  in  the  year  1868  it  acquired  for  depot 
and  railroad  purposes  the  tract  of  land  formerly  belonging  to 
the  heirs  of  E.  N.  Wilson,  in  and  near  the  town  of  Monroe — that  it 
was  acquired  by  purchase  and  duly  recorded. 

That  in  the  year  1869-60  it  acquired  for  a  valuable  consideration 
from  Dr.  John  Calderwood  and  wife  a  strip  of  land  one  hundred  and 
fifty  feet  wide  through  the  tract  of  land  immediately  adjoining  the 
Wilson  tract  below  and  on  the  south  thereof — that  same,  however, 
WftB  acquired  by  the  original  Vicksburg,  Shreveport  &  Texas  Railroad 
Company,  which  constructed  its  railroad  and  tracks  thereon  in  the 
year  1859-60,  and  that  same  has  been  operated  ever  since,  save  an 
interval  during  the  war. 

The  petitioner  had,  by  purchase,  succeeded  to  all  the  rights  of  the 
Vicksburg,  Shreveport  &  Texas  Railroad  Company,  and  had  made 
extensive  and  valuable  additions  to  the  tracks  and  works.  That  for 
the  proper  and  safe  use  of  ics  property,  whose  large  machine  shops 
<nd  numerous  tracks  have  been  made,  and  to  prevent  trespassers 
from  its  yards  and  tracks  where  they  have  no  right,  and  to  prevent 
accidents  and  injury  to  persons  so  trespassing,  the  plaintiff  had  en- 
dosed  on  either  side  its  shop  and  track  yard  for  its  own  protection 
ind  that  of  the  public. 

That  pretending  that  two  several  streets  of  the  town  crossed  the 
tracks  and  yard  of  the  company,  to -wit:  the  streets  known  as 
Grammont  and  Wood,  had  been  closed  by  plaintiff,  the  Mayor  and 
City  OouncU  of  Monroe  had  ordered  and  threatened  the  removal  of 
Mid  fence  on  what  they  claim  is  Qrammont  and  Wood  streets ;  that 
ttid  removal  would  be  made  and  a  consequent  trespass  on  the  rights 
uid  property  of  petitioner  which  would  work  irreparable  damage  to 
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it,  which  if  estimated  in  money  would  be  over  twenty-one  hundred 
dollars  besides  the  expenses  and  costs  of  the  proceeding  then 
instituted. 

On  the  prayer  of  plaintiff  an  injunction  issued  restraining  the 
Mayor  and  City  Council  of  Monroe  from  committing  the  trespass 
threatened,  and  that  they  be  required  not  to  interfere  with  or  remove 
the  fence  constructed  by  petitioner  for  the  protection  of  its  yards, 
shops,  machinery  Pud  tracks  in  the  town  of  Monroe  from  Sixth 
street  to  the  crossing  of  Oak  street  by  plaintiff's  line  of  road  as  now 
fixed. 

Defendants  answered,  pleading  first  a  general  denial.  They  ad- 
mitted the  repeal  of  Ordinance  No.  588  (closing  Grammont  street) , 
approved  March  2,  1885,  and  the  adoption  of  the  preamble  and 
resolutions  to  Ordinance  No.  843,  approved  February  4,  1895, 
ordering  plaintiff  to  remove  obstructions  to  Grammont  and  Wood 
streets. 

They  averred  that  said  preamble,  resolution  and  ordinance  were 
adopted  in  strict  accordance  with  the  powers  and  rights  of  the 
Mayor  and  City  Council  of  Monroe,  as  fixed  by  the  charter  of  said 
city  and  the  amendments  thereto.  They  denied  that  plaintiffs  or 
their  assignor  ''acquired  from  Dr.  John  Calderwood  and  wife  a 
strip  of  land  one  hundred  and  fifty  feet  wide  through  the  tract  of 
land  immediately  adjoining  the  Wilson  tract  below  and  on  the  south 
thereof."  They  averred  that  by  judgment  of  the  Supreme  Court  in 
the  suit  of  the  Vicksburg,  Shreveport  &  Texas  Railroad  Company 
vs.  John  Calderwood,  No.  794  on  the  docket  of  said  court,  rendered 
on  the  23d  of  July,  1860,  a  strip  of  one  hundred  feet  wide  through 
the  above  mentioned  tract  of  land  was  expropriated  to  the  use  of 
the  above  railroad  company ;  and  that  said  strip  of  land  is  held  by 
plaintiff  subject  to  all  the  restrictions  and  provisions  of  law  appli- 
cable to  lands  expropriated  for  public  use  and  benefit.  They 
averred  that  Grammont  street  and  its  extension  to  beyond  Young's 
Bayou  was  used  as  a  free  thoroughfare  and  road  before  the  Vicks- 
burg, Shreveport  &  Texas  Railroad  was  built  or  incorporated ;  that 
said  street  and  road  was  located  on  the  Calderwood  or  Hart  tract 
and  on  that  of  the  Wilson  or  Railroad  tract.  That  the  Railroad  and 
Hart  addition  to  the  town  of  Monroe  was  surveyed  and  laid  off  by 
G.  Y.  Dabney,  Superintendent  and  Chief  Engineer  of  the  North 
Louisiana  &  Texas  Railroad  in  the  year  1870,  and  the  map  of  said 
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addition  was  filed  in  the  Recorder's  office  of  the  parish  of  Oaachita, 
and  paraphed  <<  Ne  Varietur"  on  the  12th  of  January,  1871.* 

That  by  said  survey  and  the  filing  of  said  map,  and  by  divers  acts 
on  the  sale  of  property  and  recognition  of  said  map,  the  said  Gram* 

*  OrdiDanoe  No.  588  referred  to  is  as  follows : 

"  An  ordinance  declaring  Grammont  street  where  It  Is  crossed  by  the  tracks  of  the 
V.  S.  A  P.  R.  Company  closed  against  public  travel  as.  a  thorouffhfare  when- 
eyer  the  said  railroad  company  shall  have  opened  Grammont  street  Into 
Kighth,  properly  ditched,  graded  and  otherwise  prepared  for  public  uses,  and 
Bball  have  properly  opened,  ditched  and  graded  a  street  running  north  from  a 
point  where  Oak.  street  Intersects  with  the  main  track  of  the  V.  8.  A  P.  Railroad 
to  Grammont  street,  and  shall  have  opened,  ditched  and  graded  a  street  run- 
ning north  from  Grammont  street  to  Elysian  street.  The  opening,  ditching 
and  grading  of  said  streets  to  be  done  at  the  expense  of  said  railroadcompany, 
and  the  closing  of  said  Grammont  street,  by  the  operation  hereof,  at  said  point 
being  declared  to  enure  to  the  public  convenience  and  interest  of  the  city. 

"Be  it  ordained  by  the  Mayor  and  City  Council  of  Monroe,  That  Grammont 
street,  where  it  ts  crossed  by  the  tracks  of  the  V.  8.  ft  P.  R.  R.  Co.,  be  and  the  same 
ii  hereby  declared  closed  against  public  travel  aS  a  thoroughfare;  provided, 
that  the  V.  8.  A  P.  R.  R.  Co.  shall  open  Grammont  street  into  Eighth  street,  prop- 
erly ditched,  graded,  and  otherwise  prepared  for  public  uses,  and  provided  said 
eompany  shall  open,  ditch  and  grade  a  street  running  north  from  a  point  where 
Oak  street  intersects  with  the  main  track  of  said  railroad,  and  thence  to  Gram- 
mont street,  and  provided  said  company  shall  open,  ditch  and  grade  a  street  run- 
ning from  Grammont  street  to  Elysian  street;  said  work  herein  imposed  on  said 
eompany  to  be  done  within  a  period  to  be  fixed  by  the  Mayor  and  to  be  notified  by 
him  to  toe  company— official  notice  of  the  passage  of  tbis  ordinance  to  be  made— 
and  provided  further,  that  all  expense  for  the  purchase  of  the  property  to  open 
the  streets  which  said  company  is  herein  required  to  open  is  to  be  borne  by  It,  also 
all  cost  of  ditching  and  grading  the  same,  and  provided  further,  that  the  work 
contemplated  under  the  provisions  of  this  ordinance  be  done  to  the  entire  satis- 
faction of  the  Mayor. 

*'Be  it  further  ordained.  That  the  closing  of  said  street  at  said  point  when 
aecompHshed  by  compliance  on  the  part  of  said  railroad  company  with  the  obli- 
gations herein  Imposed  on  them  is  hereby  declared  to  enure  to  the  public  benefit, 
eoDvenience  and  interest  of  the  city.'* 

Tbis  ordinance  is  declared  to  have  been  adopted  in  1886. 

Ordinance  No.  843  and  the  preamble  and  resolutions  attached  to  It,  also  referred 
to  in  the  pleadings,  are  as  follows: 

"  Whereas,  V.  8.  A  P.  R.  R,  Company  have  continued  for  years  openly  and  per- 
sistently to  avoid,  fail  and  refuse  to  comply  with  the  obligation  entered  into  by 
them  which  Induced  the  Mayor  and  City  Council  to  provisionally  close  Grammont 
street  as  a  thoroughfare  where  it  crosses  the  tracks  of  said  railroad  company ;  and 

"Whereas,  in  disregrard  and  contempt  of  the  protests  and  demand^*  of  said  Mayor 
sad  City  Council  the  said  company  has  inclosed  both  Grammont  and  ^Vood  streets, 
and  thus  cut  oft  all  communication  north  and  south  of  said  tracks  from  Desiard 
to  Oak.    Therefore  be  It 

"Resolved,  That  the  Mayor  be  and  he  is  hereby  authorized  to  notify  the  officers 
of  said  Y.  8.  A  P.  R  R.  Co.  that  Ordinance  No.  588.  approved  March  5, 1885,  has  been 
tbis  day  repealed,  and  further  io  order  said  railroad  company  to  remove  all 
obstructions  now  existing  which  will  in  any  way  Interfere  with  the  fret*  use  of 
Grammont  street  and  of  Wood  street,  where  said  streets  cross  the  track  of  said 
railroad,  to  remove  the  fence  from  the  sidewalks  of  Grammont  street  on  the  north 
of  said  railroad  line,  and  to  notify  said  company  that  if  said  obstructions  are  not 
removed  within  ten  days  they  will  be  removed  by  the  police  force  at  the  costs  of 
said  railroad  company.^' 

Approved  February  4, 1896. 

Ordinance  No.  843, 
Repealing  Ordinance  No.  588,  Approved  March  2, 1885. 

Skctton  1.  Be  it  ordained  by  the  Mayor  and  City  Council  of  the  city  of  Monroe 
in  regular  session  convened.  That  Ordinance  No.  588,  approved  March  2,  1885, 
entitled  **  An  ordinance  declaring  Grammont  street  where  it  crosses  by  the  track 
of  the  y.  8.  A  P.  Railway  Company  closed  against  public  traffic  as  a  thoroughfare" 
Is  hereby  repealed. 

Sec.  2.  Be  it  further  ordained,  etc..  That  this  ordinance  shall  take  effect  from 
and  after  Its  passage. 

Approved  February  4, 1896. 

70 
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mont  street,  from  its  intersection  with  Hall  street  to  the  eastern  limits 
of  the  town  and  city  of  Monroe,  was  dedicated  to  the  pablic  use  and 
became  one  of  the  streets  of  said  town  and  city  of  Monroe.  They 
averred  that  Wood  street,  from  Young's  Bayou,  the  eastern  bound- 
ary of  the  city,  to  the  Vicksburg,  Shreveport  &  Pacific  Railroad, 
has  been  regularly  and  legally  dedicated  to  the  public  use  as  one  of 
the  streets  of  the  city  of  Monroe.  They  averred  that  petitioner's 
property,  the  Vicksburg,  Shreveport  &  Pacific  Railway,  is  a  public 
highway  under  the  Constitution  and  laws  of  the  State  of  Louisiana, 
and  as  such  plaintiffs  are  totally  without  power  to  obstruct  or  pre- 
vent free  ingress  or  egress  from  any  public  road  or  street  to  or  from 
the  right  of  way  of  said  railroad  or  highway.  They  averred  that 
Wood  street  was  dedicated  to  public  use  as  a  street  of  the  city  of 
Monroe,  from  the  right  of  way  of  said  North  Louisiana  &  Texas  Rail- 
road (now  Vicksburg,  Shreveport  &  Pacific  Railroad)  to  the  eastern 
limits  of  the  city,  by  the  filing  in  the  Recorder's  office  of  the  parish 
of  Ouachita  the  map  of  Delery's  addition  to  the  city  of  Monroe,  in 
1871,  and  by  other  acts  ratifying  said  dedication.  They  averred 
that  they  had  been  specially  damaged  by  the  injunction  obtained 
by  the  plaintiffs  in  the  sum  of  five  hundred  dollars  as  attorney's 
fees,  and  in  the  further  sum  of  two  thousand  dollars  by  the  illegal 
interruption  of  travel  on  the  streets  of  the  city  by  the  costs  in- 
curred, by  bringing  the  authority  of  the  city  in  contempt  and 
otherwise. 

The  District  Court  gave  judgment  in  favor  of  the  plaintiff,  perpe- 
tuating the  injunction,  and  the  defendants  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  We  find  in  the  record  a  correspondence  between 
parties  representing  the  railroad  company  and  the  city  authorities  of 
Monroe,  just  prior  to  the  passage  of  Ordinance  No.  588,  declaring 
Grammont  street  closed.  On  I^ovember,  1884,  F.  Y.  Dabney,  chief 
engineer  and  superintendent,  wrote  a  letter  to  the  mayor  and  City 
Council  that  he  was  in  receipt  of  information  which  justified  him  in 
the  belief  that  Grammont  street,  from  the  freight  depot  as  then 
located  to  the  vicinity  of  the  Hebrew  cemetery*,  was  a  part  of  the 
original  property  of  the  road  and  had  never  been  alienated,  and  that 
it  would  be  a  grievous  burden  upon  the  company  to  keep  that  street 
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open  at  all  times  in  view  of  the  numeroas  tracks  that  were  designed 
to  cross  it.  He  farther  stated  that  it  was  his  duty  to  inform  them 
that  unless  it  could  be  shown  that  the  company  had  no  rights  in  the 
premises,  the  company  would  be  forced  to  close  said  street  at  such 
points  as  it  crossed  its  tracks. 

John  Scott,  vice  president  and  general  manager  of  the  railroad 
company,  also  wrote  to  the  Mayor  and  Council.     He  stated  to  them 
that  he  had  been  advised  that  the  street  claimed  by  some  of  the  citi- 
zens of  Monroe  to  exist  through  the  railroad's  yard,  being  an  exten- 
sion of  Grammont  street  as  laid  out  on  some  of  the  maps,  had  been 
used  by  the  public  only  by  sufferance  of  the  railroad  temporarily 
while  there  was  no  necessity  to  prevent  such  use.     That  he  had  lately 
become  aware  that  a  different  view  of  the  public  right  was  entertain- 
ed by  some  of  the  inhabitants  of  Monroe,  and  that,  in  deference  to 
their  wishes,  the  council  had  deemed  it  just,  and  had  felt  constrained 
to  demand,  that  said  alleged  street  be  and  remain  unobstructed  until 
and  unless  it  could  be  judicially   determined  that  no   such   public 
streets  exist  as  a  matter  of  right.     That  the  company  would  there- 
fore find  it  necessary,  to  protect  itself  from  any  injury  and  damage 
so  large  as  to  be  wholly  disproportionate  to  the  public  inconvenience 
involved,  to  enter  into  a  litigation  with  the  public  through  the  Coun- 
cil; but  believing  that  the  Council  in  common  with  the  citizens  of 
Monroe  generally  woald  be  willing  to  deal  with  the  questions  in- 
volved in  a  spirit  of  fairness,  the  company  itself  being  reluctant  ta 
Rain  public  ill  will  by  insisting  on  its  rights  through  the  courts  if  the 
controversy  could  be  otherwise  settled  to  the  mutual  satisfaction  of 
the  parties  concerned,  it  asked  that  the  street  in  question  be  declared 
by  a  resolution  of  the  Council  to  be  henceforth  vacated  as  a  public 
street,  permanently  abandoned  and  closed.     In  consideration  of  such 
action  the  company  proposed  to  pay  the  necessary  expense  of  open- 
ing and  making  such  other  street  or  streets  as  would  best  contribute 
to  the  public  convenience,  as  a  substitute  or  substitutes  for  the  one 
closed,  to  be  designated  by  the  Council  and  agreed  upon  as  a  condi- 
tion to  the  closing  of  the  street  then  asked  for.     The  company  sug- 
gested that  the  matter  be  at  once  considered,  and  tbe  expense  of 
opening  a  new  street,  so  far  as  the  acquisition  of  necessary  lands  was 
concerned,  be  ascertained,  and  that  the  resolution  asked  for  be  passed 
to  take  effect  only  upon  the  conditions  to  be  therein  stated.     Tbe- 
company  asked  that  in  the  meantime  farther  action  by  the  authori- 
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ties  in  respect  to  the  proposed  remoYal  of  alleged  obstmctions  be 
temporarily  suspended — the  company  also  suspending  any  action  on 
its  part  in  respect  to  legal  proceeding  in  the  premises. 

The  passage  by  the  ConncO  of  the  Ordinance  No.  588,  closing 
Grammont  street  on  the  terms  and  conditions  stated,  followed 
shortly  after,  the  ordinance  obvioasly  evincing  a  compromise  between 
the  parties  relatively  to  their  respective  contentions  and  claims. 

Shortly  after  the  company  purchased  from  Ferd.  Cook  and  the 
heirs  of  Delery  the  lots  and  ground  necessary  to  be  acquired  to 
enable  it  to  make  the  necessary  changes  in  the  streets  and  opened 
a  connection  between  Grammont  and  Eighth  street.  It  also  opened, 
ditched  and  graded  Eleventh  street  from  intersection  with  Oak 
street  to  Elysian  street  through  the  property  purchased  from  the 
heirs  of  Delery  and  its  own  property. 

Matters  seem  to  have  been  satisfactorily  adjusted  between  the 
company  and  the  railroad  from  1885  and  1886  up  to  within  a  short 
period  prior  to  the  passage  of  Ordinance  No.  843,  which  repealed 
the  Ordinance  No.  588,  by  which  Grammont  street  was  declared 
closed,  and  notified  the  railroad  to  remove  obstmctions,  declared 
to  then  exist  interfering  with  the  free  use  of  Grammont  street  and 
of  Wood  street  where  said  streets  cross  the  tracks  of  the  railroad, 
and  to  remove  the  fence  from  the  sidewalks  of  Grammont  street  on 
the  north  of  said  railroad  line. 

The  act  which  gave  rise  to  this  repealing  ordinance  seems  to  have 
been  the  placing  by  the  company  of  a  fence  around  a  portion  of  its 
grounds,  the  fence  closing  the  space  covered  by  what  the  Council 
claimed  to  be  the  public  street  known  as  Grammont  and  closing  East 
Wood  street  at  its  point  of  intersection  with  the  railroad's  right  of 
way. 

Counsel  for  the  city  says  the  legal  questioas  presented  to  the 
court  for  consideration  are : 

1.  Has  the  Mayor  and  city  of  Monroe  the  authority  to  cause  the 
removal  of  obstacles  from  the  streets  of  the  city? 

2.  Are  Grammont  and  Wood  public  streets  of  the  city  of  Monroe 
by  express  or  implied  dedication? 

8.  Has  a  railroad  company,  after  buying  or  having  property  do- 
nated to  it  by  formal  act  with  regard  to  its  situation  on  a  known  and 
recognized  street,  the  right  to  run  a  fence  across  that  street  and 
claim  the  street  as  its  own  property? 
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4.  Has  a  railroad  company,  after  baviDg  expropriated  land  for  its 
right  of  way,  the  right  to  baild  a  fence  catting  off  a  public  street  or 
road  at  its  intersection  or  crossing  of  that  right  of  way? 

On  the  first  point  submitted  counsel  say:  *'The  power  of  the 
Mayor  and  City  Council,  under  the  fifth  section  of  its  amended  char- 
ter (Act  No.  81  of  1871) ,  is  ample  and  complece  with  respect  to  the 
management  and  control  of  the  streets,  public  roads,  etc.,  of  the 
city,  to- wit:  <  The  Mayor  and  City  Council  shall  have  full  power  and 
authority  to  make  and  pass  such  laws  as  are  necessary  and  proper. 
Ninth,  to  survey  and  lay  out  streets,  to  regulate  and  make  improve- 
ments to  the  streets,  public  squares  and  other  propety,  *  *  *  to 
order  and  direct  the  ditching,  filling,  opening,  widening  and  contin- 
ning  any  of  the  streets,  *  *  *  to  determine  the  completion 
aod  pavements  of  the  streets;  to  fix  the  squaring  and  prevent  any 
encroachments  upon  or  the  stopping  and  obstructing  of  the  streets 
'  *  *  and  to  order  any  object,  whatever  may  be  its  value,  which 
may  encumber  the  said  places  or  prevent  and  embarrass  the  free  use 
of  the  same  to  be  removed  or  sold  for  whom  it  may  concern  in  the 
same  manner  and  after  such  advertisement  as  shall  be  required  by 
ordinance.'  " 

The  city  complains  that  though  it  was  specially  authorized  by  its 
charter  to  cause  the  removal  of  obstacles  from  the  public  streets  it 
has  been  restrained  from  doing  so  by  injunction. 

The  right  of  the  city  of  Monroe  under  its  charter  to  cause  the  re- 
moval of  obstructions  from  its  public  streets  is  unquestionable,  but 
the  right  of  a  person  who  denies  the  legality  of  the  exercise  of  that 
power  in  respect  to  a  particular  locality  to  apply  to  the  courts  for 
the  purpose  of  judicially  testing  whether  it  fell  under  the  operation 
of  the  power  is  equally  clear.  The  city  of  Monroe  and  the  plaintiff 
company  were  at  issue  as  far  back  as  1885  as  to  whether  the  street 
known  as  Grammont  street  extended  along  or  across  the  company 
grounds  or  not.  Whether  from  a  fear  on  both  sides  as  to  what 
would  have  been  the  result  of  litigation  designed  to  settle  that 
matter  through  the  courts  or  from  a  spirit  of  mutual  concession  or 
self-interest,  the  fact  remains  that  the  parties  adjusted  their  differ- 
ences at  that  time  in  a  manner  satisfactory  to  both.  They  design- 
edly withdrew  from  determination  by  the  courts  their  respective 
claims  and  pretensions. 

The  chrcumstances  of  this  case  do  not  call  for  any  investigation  by 
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hb  of  the  original  rights  of  the  parties  in  respect  to  Grammont  street. 

The  ninth  section  of  Act  No.  81  of  1871  has  been  materially 
changed  by  an  amendment  to  the  same  made  by  the  fifth  section  of 
Act  No.  81  of  1878.  We  qnote  so  much  of  this  last  mentioned  sec- 
tion (Sec.  6)  as  is  necessary  for  onr  present  purposes : 

'*  Section  5.  That  the  ninth  paragraph  of  Sec.  9  of  said  aforemen- 
tioned act  to  be  so  amended  and  re-enacted  as  to  read  as  follows: 

*<Ninth — To  survey  and  lay  out  streets,  to  regulate  and  make  im- 
provements  to  the  streets  *  *  *  to  order  and  direct  the  ditch- 
ing,  filling,  opening,  widening  and  continuing  of  any  of  the  streets ; 
and  if  for  the  above  or  other  public  purposes  the  land  of  any  priv- 
ate person  or  body  corporate  is  necessary  to  be  had,  to  purchase  the 
same  at  a  reasonable  price  or  cause  the  same  to  be  expropriated  ac- 
cording to  the  mode  and  formalities  prescribed  by  existing  laws  upon 
the  subject;  to  close  and  sell  to  any  parties  any  street,  alleys  or  real 
estate  donated  to  the  cicy  for  the  use  thereof  in  cases  in  which  such 
•closing  and  sale  would  enui'e  to  the  public  convenience  and  intereste 
of  said  corporation."  The  action  of  the  City  Council  in  enacting 
Ordinance  688  of  1885  was  obviously  grounded  upon  this  section 
of  the  law  of  1878,  as  the  recitals  of  the  ordinance  show.  It  de- 
clares that  the  closing  of  the  street  when  accomplished  by 
compliance  on  the  part  of  the  railroad  company  with  the  obligations 
imposed  on  them  therein  would  enure  to  the  public  benefit,  conveni- 
ence and  interest  of  the  city. 

The  Council  was  authorized  to  pass  the  ordinance. 

The  city  contends  that  the  company  has  failed  to  comply  with  its 
obligations  under  the  ordinance,  and,  therefore,  it  has  a  right  to 
ignore  it  and  proceed  as  if  it  had  not  been  passed.  We  note  the  fact 
that  the  closing  of  the  street  was  conditioned  upon  compliance  by 
the  railroad  company  with  its  obligations,  but  we  think  that  as 
a  matter  of  fact  the  company  has  complied  with  them ;  not  only  this, 
but  the  city  has  taken  possession  of  Eleventh  street  over  the  property 
purchased  by  the  company  to  be  used  as  a  substituted  street  and 
dealt  with  it  as  such.  It  is  not  claimed  that  that  street  or  its  use 
passed  to  the  city  otherwise  than  under  the  act  of  compromise — it 
has  not  been  expropriated  nor  has  it  been  dedicated  to  the  public 
except  through  and  by  the  terms  of  the  compromise  between  the 
parties.  We  are  of  the  opinion  that  the  act  of  agreement  stands 
between  the  city  (one  of  the  parties  to  the  act)  and  its  course  as  in 
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form  and  manner  it  has  undertaken  to  presently  proceed.     Railroad 
Co.  vs.  Jacobs,  44  An.  922. 

The  city  in  its  brief  says  it ''  draws  a  distinction  between  Qram- 
mont  street  and  Wood  street  from  the  fact  that  plaintiff  claims  the 
former  street  as  being  entirely  located  on  its  own  property  and 
denies  the  dedication,  whereas  the  dedication  of  Wood  street  is  in- 
disputable  and  plaintiff  can  only  resist  the  right  of  the  city  to  open 
that  street  or  keep  it  open  to  a  portion  of  its  right  of  way.  Plaintiff 
claims  in  its  petition  for  injanction  that  it  purchased  the  strip  on 
which  its  right  of  way  is  located  from  Dr.  Calderwood  and  wife,  but 
it  has  been  shown  this  allegation  is  erroneons." 

Referring  to  Wood  street  the  brief  says:  <'  On  all  the  maps  which 
have  been  introduced  in  evidence  in  this  suit,  except  the  map  of  the 
Bailroad  and  Hart's  addition,  Wood  street  is  represented  as  running 
from  the  eastern  limit  of  the  city  to  and  into  the  railroad  right  of 
way.  The  original  map  of  Delery's  addition  filed  in  1871  has  been  lost, 
but  that  map  with  all  others  showing  special  additions  was  embodied 
in  the  McLeran  maps  (filed  in  evidence)  accepted  by  the  city  in 
1874.  Wood  street  never  crossed  the  railroad  right  of  way,  as  there 
iB  a  portion  of  it  west  of  the  railroad  which  has  never  yet  been 
expropriated  by  the  city.  But  for  twenty- four  years  it  was  open  on 
the  east  side  and  recognized  and  used  as  a  public  street  into  the 
right  of  way,  until  it  was  fenced  by  plaintiff  prior  to  the  institution 
of  this  suit.  Wood  street  enters  the  right  of  way  on  expropriated 
property.  The  expropriation  was  made  for  public  use.  Can  the 
railroad  now  deprive  the  public  of  that  use  which  they  have  had  for 
more  than  twenty  years,  and  deprive  the  property  owners  on  Wood 
street  of  a  servitude  which  they  acquired  when  they  purchased  the 
property?  Article  244  of  the  Constitution  of  1879  declares  that 
'railways  heretofore  constructed  or  that  hereafter  may  be  con- 
stmcted  in  this  State  are  hereby  declared  public  highways.'  A  way 
open  to  all  the  people  is  a  highway.  The  exceptional  feature  of  the 
instant  case  is  that  Wood  street  has  never  been  opened  across  the 
right  of  way  of  plaintiff;  an  object  which  the  City  Council  has  in 
view  in  the  immediate  future.  The  facts  of  the  case  are  these :  At 
the  point  of  intersection  there  is  a  space  of  at  least  forty  feet  on  the 
east  side  of  the  right  of  way  unoccupied  by  tracks.  Diagonally 
across  from  Wood  street,  on  the  west  side  of  the  right  of  way  and 
extending  to  it,  is  Extension  alley,  recognized  in  plaintiff's  deeds  and 
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map,  and,  therefore,  persoDS  passing  to  and  from  Wood  street  either 
went  to  the  eaat,  along  the  right  of  way  to  Oak  street,  or  to  the 
west  to  Desiard  street,  or  else  crossed  the  tracks  and  right  of  way  ta 
Extension  alley." 

The  city  of  Monroe  was  incorporated  by  act  of  the  General  Assem- 
bly, approved  March  14,  1820.  It  has  been  since  greatly  enlarged  by 
snccessive  additions  to  its  territory  of  rural  property  in  the  neigh- 
borhood laid  oat  into  squares  and  streets  by  its  owners,  the  prop- 
erty so  laid  oat  having  been  brought  under  the  power  and  control  of 
the  city  by  subsequent  acts  of  the  Legislature  (see  Act  No  102  of  1871,. 
Act.  No.  81  of  1878) .  Among  these  additions  was  one  known  as  the 
*'  Delery  addition."  The  map  connected  with  that  addition  is  stated 
to  have  been  lost,  but  the  property  is  not  claimed  to  have  been  laid 
out  by  its  owners  prior  to  1871.  It  was  defuyre  the  city  limits  lon^^ 
after  the  railroad  company  acquired  its  right  of  way,  which  was  as 
far  back  as  1858  or  1860.     Railroad  vs.  Calderwood,  15  An.  481. 

We  have  found  on  the  maps  offered  in  evidence  a  street  designat- 
ed by  the  name  of  Wood  or  West  Wood  street.  It  commences  at  the 
Ouachita  river  and  runs  back  into  the  city  until  it  reaches  Eighth 
street,  which  is  a  longitudinal  street  running  more  or  less  parallel  to 
the  river.  East  Wood  street  stops  at  Eighth  street  and  directly  op- 
posite to  Wood  street,  on  the  opposite  side  of  Eighth  is  private  prop- 
erty, which  extends  from  Eighth  to  the  railroad's  right  of  way.  To 
the  right  of  West  Wood  street,  going  from  the  river,  is  Oak  street, 
which,  commencing  at  the  river,  crosses  the  railroad's  right  of  way 
and  extends  beyond  to  the  eastern  limit  of  the  city.  The  longitu- 
dinal streets  are  designated  by  numbers  (though  some  of  them  are 
known  also  by  special  names) — ^the  numbers  running  from  two  to 
eighteen  or  more ;  Second  street  being  that  nearest  Ouachita  river. 
The  streets  running  back,  or  away  from  the  river  and  nearest  to 
West  Wood  street,  are,  first,  Qrammont  street,  which,  starting  at  the 
Ouachita  river,  runs  back  to  Eighth  street;  and  next,  on  the  left  of 
Qrammont  street  commencing  at  the  river,  is  Desiard  street,  which 
crosses  the  railroad  track,  and  extends  to  the  eastern  limits  of  the 
city.  At  a  point  on  the  line  of  Eighth  street  furthest  from  the  river 
and  about  midway  between  where  Wood  and  Oak  streets  strike 
Eighth  street  starts  an  alley  about  twenty  feet  wide,  known 
as  Extension  alley,  which  runs  back  as  far  as  the  nearest 
line    of     plaintiff's    right    of    way.     Were    West     Wood    street 
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extended  from  Eighth  to  and  over  the  plaintiff's  right  of  way  it 
would  connect  with  a  street  known  as  East  Wood  street,  claimed  to 
have  been  dedicated  to  the  poblic  through  the  Delery  addition  in 
1871  to  the  city.  In  making  the  plan  of  that  addition  the  Delerys 
ran  East  Wood  street  to  the  right  of  way,  but  left  open  no  longitu- 
dinal street  along  the  right  of  way  by  which  parties  intending  to  pass 

I  to  the  front  of  the  city  could  turn  toward  Oak  street,  and  there 

cross  the  tracks.  The  side  lines  of  the  lots  of  the  Delery  property 
on  East  Wood  street  nearest  the  railroad  ran  directly  up  to  and 

I  along  the  back  line  of  the  right  of  way.    East  Wood  street  was  sub- 

stantially a ''cul  c2€  «ac."  The  Delerys  had  no  power  to  extend  it 
oyer  the  right  of  way ;  they  might  deal  with  their  own  property,  but 
certainly  could  not  dispose  of  that  of  other  persons.  In  the  volun- 
tary disposition  of  their  own  property  they  were  at  liberty  to  dedi- 
cate to  the  public  just  so  much,  or  just  so  little  as  they  thought 
proper.  They  were  under  no  obligation  to  grant  gratuitously  a  street 
along  the  railroad  line  of  way  from  West  Wood  to  Oak  street.  The 
city  took  what  the  Delerys  gave  and  no  more.  It  is  under  these 
conditions  that  the  city  claims  that  the  placing  by  the  railroad  com- 
pany of  a  fence  along  their  line  of  road  so  as  to  bar  entrance  upon 
it  from  the  way  of  East  Wood  street  was  an  illegal  interference 
with  public  rights  and  an  unauthorized  obstruction  upon  a  public 
street.  This  contention  is  based  upon  the  proposition  that  the  rail- 
road company  did  not  hold  its  right  of  way  by  *'  purchase,"  but  by 
an  "expropriation  for  public  use;"  that  the  public  use  to  which 
the  property  expropriated  was  thus  thrown  open  was  not  limited  to 
use  for  railroad  purposes,  but  for  all  public  purposes,  and  certainly 
for  that  of  a  highway  for  crossing  purposes.  The  expropriation  pro- 
ceedings devoted  the  strip  expropriated  for  railroad  purposes  for  a 
full  consideration  paid  for  that  right  by  the  railroad  company. 

It  is  difficult  to  see  how  an  outlay  of  the  money  of  the  company 
could  be  held  to  forcibly  enure  to  the  benefit  of  the  city  of  Monroe. 
So  far  from  property  which  has  been  appropriated  to  one  public  use 
being  thereby  ipso  facto  made  applicable  to  all  other  public  uses,  it 
has  been  repeatedly  questioned  whether  it  could  be  made  applicable 
at  all  for  a  different  purpose  than  that  for  which  it  had  been  specifi- 
cally expropriated.  Lewis  on  Eminent  Domain,  Sec.  266,  says  that 
"  a  general  authority  to  lay  out  highways  and  streets  is  sufficient  to 
authorize  a  lay-out  across  the  right  of  way  of  a  railroad     *     *     * 
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bat  under  a  general  authority  to  lay  out  highways  a  part  of  the  right 
of  way  can  not  be  taken  longitudinally,  nor  can  the  way  be  laid 
through  the  depot  grounds,  shops  and  the  like,  which  are  devoted  to 
special  uses  in  connection  with  the  road  and  necessary  to  its  opera- 
tion and  in  constant  use  in  connection  therewith.  But  a  slight  in- 
terference with  the  platform  of  a  depot  will  not  prevent  the  estab- 
lishment of  a  highway." 

We  do  not  undertake  to  discuss  under  what  circumstances  and  to 
what  extent  the  power  of  eminent  domain  over  property  already 
expropriated  for  one  specific  public  use  can  be  applied  to  make  it 
serve  another  public  purpose.  Each  case  will  have  to  be  determined  by 
its  special  circumstances.  The  authority  cited  is  used  by  us  as  going 
to  show  that  the  city's  claim  that  an  expropriation  of  land  for  rail- 
road purposes  by  a  particular  railroad  necessarily  carries  with  it  as 
an  immediate  and  direct  consequence  the  right  of  a  city  or  parish  to 
build  or  carry  a  street  across  it  without  expense  of  any  kind  to 
itself,  and  without  judicial  proceedings,  is  not  tenable;  certainly 
not  in  the  absence  of  a  statute  or  of  the  company's  holding  its  char- 
ter subject  to  such  right. 

In  the  case  at  bar  the  city  has  never  attempted  by  expropriation 
proceeding  to  extend  East  Wood  street  across  the  railroad  right  of 
way  oyer  to  Eighth  street,  where  that  West  Wood  street  now  termi* 
nates.  In  order  to  make  the  connection  between  East  and  West 
Wood  street,  not  only  would  the  city  have  to  obtain  a  right  of  way 
across  the  railroad  property,  but  it  would  have  to  expropriate  a  por- 
tion of  the  private  property  lying  between  the  railroad,  West  Wood 
and  Eighth  street.  It  is  idle  to  discuss  npw  what  the  Council  could 
or  could  not  do  under  expropriation  proceedings  taken  out  under  its 
V  power  of  opening  and  closing  streets  granted  by  the  fifth  section  of 
Act  No.  81  of  1873.  It  will  be  time  enough  to  examine  into  that 
matter  when  an  actual  issue  confronts  us.  No  proceedings 
•of  that  character  have  been  instituted.  As  matters  stand  (and 
^e  are  dealing  with  the  parties  from  the  present  condition  of  things 
Alone,)  the  city  objects  to  the  company's  fencing  in  its  right  of  way 
along  its  line  of  intersection  with  East  Wood  street  as  an  interference 
^th  public  rights  and  an  obstruction  upon  a  public  street  obviously 
under  an  asserted  claim  in  the  public  to  pass  longitudinally  along 
plaintiff's  right  of  way  from  the  head  of  East  Wood  street  to  Exten- 
sion alley  or  Oak  street.    That  right  in  the  public  does  not  in  onr 
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opinion  exist,  eimply  by  virtue  of  its  having  been  left  unen- 
closed and  a  portion  of  the  public  suffered  to  pass  along  it  unop- 
posed. The  company  was  not  forced  to  fence  its  right  of  way,  but 
it  had  the  right  to  do  so,  so  long  as  the  legal  rights  of  others  were 
not  impaired.  Grossman  vs.  City  of  Oakland,  41  Pac.  6.  There 
has  been  no  dedication  by  the  company  to  the  public  of  any 
portion  of  its  right  of  way  nor  is  there  any  description  in  this  case. 
New  Orleans  &  Carrollton  R.  R.  Go.  vs.  OarroUton,  8  An.  285;  Tor- 
res vs.  Falgoust,  37  An.  500;  City  of  Shreveport  vs.  Drouin,  41 
An.  870;  Kansas  City  0.  &  S.  Ry.  Co.  vs.  Woolard,  1  Mo.,  App. 
Rep.  258;  Am.  Digest,  1895,  p.  2155,  No.  24.  We  think  the  judg- 
ment correct  and  it  is  hereby  affirmed. 

On  Appication  for  Rehearing. 

Breaux,  J.  We  have  carefully  re-examined  the  issues  in  this  case 
and  have  not  found  it  possible,  in  law,  to  disturb  the  conditions  accepted 
by  all  the  parties  to  the  compromise  and  executed  many  years  ago. 

We  understand  that  the  fences  closing  these  streets  run  on  the 
lines  agreed  upon  between  the  plaintiff  and  the  defendant  in  1885 — 
t.  e.,  where  the  streets  intersect  the  right  of  way,  and  indirectly 
affect,  the  right  of  way.  Other  points  and  other  streets,  as  to  the 
right  to  close  them,  are  not  before  us  for  decision. 

We  would  not  be  justified  in  treating  the  ordinance  as  void.  It 
most  remain  in  force  until  decreed  null  in  proceedings  to  that  end. 

It  may  be  that  the  Council  desiring  to  encourage  plaintiff's  enter- 
prise has  conceded  more  than  it  should  have  conceded ;  neverthe- 
less the  concession  was  made  and  has  been  accepted  and  the  condi- 
tions complied  with.  It  has  become  a  fait  accompli^  which,  under 
any  view,  is  not  void,  and  can  not  be  absolutely  ignored  by  the  de- 
fendant as  attempted  by  ordering  the  reopening  of  the  street. 

We  have  not  held  that  a  railroad  company  has  the  right  to  build  a 
fence,  cutting  off  a  public  street  or  road  at  its  intersection  or  cross- 
ing, but  we  decided  that  it  has  authority  to  carry  out  a  compromise 
with  a  municipal  corporation  and  close  a  street  in  accordance  with 
one  of  its  ordinances  looking  to  the  closing  of  the  street  and  the 
opening  of  another  thoroughfare,  in  lieu  of  the  thoroughfare  closed. 
I^e  power  to  close  streets  is  delegated  to  the  Council.  There  is  no 
qoestion  here  of  eminent  domain  or  of  the  exercise  of  that  right; 
sn  ondeniable  right  of  those  having  the  required  interest  for  its  ex* 
^rcise. 


48  lllOi 
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The  plaintiff  has  not  made  dedication  of  the  street  enclosed  to 
pnblic  use. 

If  it  had,  the  compromise  wonld  have  the  effect  of  patting  an  end 
to  that  nse,  at  least  nntil  annulled  in  a  direct  action. 

Municipal  corporations  have  no  power  to  pass  ordinances  trans- 
ferring a  privilege  or  right  for  an  expressed  consideration  and  after- 
ward repeal  them  without  granting  to  the  transferees  of  the  privi- 
lege or  right  the  least  hearing. 

Our  original  decree  remains  undisturbed. 


No.  12,116. 

John  Fitzpatrick  vs.  The  Daily   States  Publishing  Company, 

Limited,  et  al. 


The  authorities  generally,  English  and  American,  hold  the  editor  and  publisher  of 
L^    nial  a  newspaper  to  the  same  rigid  responsibility  with  any  other  person  who  makes 

40  iiiaTi  injurious  oommunlcations.    Malice  on  his  part  is  conclusively  inferred  If  the 

ni6  7071  communications  are  not  true. 

116___708{        It  is  no  defence  that  same  have  been  copied  with  or  without  comment  from 
4g  iiial  another  paper;  or   that  the  information  upon  which  an  editorial  article  is 

H:8   QOPJ  based  was  obtained  from  the  columns  of  another  paper.    It  is  no  defence  that 

the  source  of  information  was  stated  at  the  time  of  publication,  and  that  the 
editor  or  publisher  believed  it  to  be  true.  The  freedom  of  speech  and  the  lib- 
erty of  the  press  were  designed  to  secure  constitutional  immunity  for  the  ex- 
pression  of  opinion ;  but  that  does  not  mean  unrestrained  license,  nor  does  ft 
confer  the  right  upon  the  editor  and  proprietor  of  a  newspaper  to  write  or 
publish  whatever  he  may  choose,  no  matter  how  false,  malicious  or  injurious 
it  may  be,  without  full  responsibility  for  the  damage  it  may  cause. 

The  modern  rule  with  regard  to  the  conditional  privilege  which  newspaper  pub- 
lications enjoy  is,  that  when  the  publication  is  made  In  good  faith,  in  the  ordi- 

BK  nary  course  of  the  publisher's  business,  with  good  motives  and  for  Justifiable 
ends,  and  without  any  intention  to  work  injury  to  the  reputation  or  character  of 
the  subject  of  it,the party  injured  will  be  restricted  in  his  recovery  to  actual  dam- 
ages; but  the  publisher  Is  liable,  not  only  for  the  estimated  damages  to  credit 
and  reputation,  and  such  special  damages  as  may  appear,  but  also  such  dam- 
ages, on  account  of  injured  feelings,  as  must»  unavoidably,  be  inferred  for  the 
publication  of  such  libel. 

As  the  law  looks  to  the  ammttf  of  the  proprietor  in  permitting  his  columns  to  be 
employed  for  the  dissemination  of  calumny,  circumstances  may  be  shown  In 
mitigation  of  damages. 

The  instigating  circumstances  pointed  out  by  the  defendants  being,  that  the  ad- 
ministration of  the  government  of  the  city  of  New  Orleans  had  become  so  noto- 
riously corrupt  that  suspicion,  in  the  public  mind,  rested  alike  upon  all  those  in 
any  way  connected  with  It,  and  urgently  demanded  Investigation  and  reform, 
they  aver,  that  as  faithful  and  fearless  public  Journalists,  they  felt  in  duty 
bound  to  direct  public  attention  to  this  serious  condition  of  affairs;  and,  con- 
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seqaently,  when  Orlopp,  an  important  olty  contractor,  made  the  disclosures 
attributed  to  him  in  certain  other  city  papers,  they  deemed  it  to  be  the  discharge 
of  public  duty  to  make  upon  them  the  editorial  comment  that  is  complained  of: 
Hdd,  that  while  conceding  the  principle,  the  conclusion  is  denied,  in  the  total 
absence  of  a  plea  of  Justification  and  proof  of  the  truthfulness  of  the  specifica- 
tions in  the  article  contained ;  for  the  law  is  Just  as  studious  to  protect  the  rep- 
utation and  character  as  It  is  the  property  of  the  citizen,  and  the  public  offi- 
cial from  unnecessary,  unseemly  and  unwarrantable  aspersions  upon  the 
management  and  conduct  of  his  office,  through  the  columns  of  a  newspaper. 
While  it  is  undoubtedly  true  that  the  preseryation  of  good  and  pure  government, 
either  in  city  or  State,  greatly  depends  upon  a  free  and  fearless  expression  of 
public  sentiment  through  the  columns  of  the  Journals  of  the  country,  yet  it  is 
equally  true  that  same  must  and  can  be  accomplished  through  the  instru- 
mentality of  cogent,  temperate  and  well-reasoned  editorials,  predicated  upon 
facts,  and  not  by  means  of  hasty,  intemperate  and  opprobrious  criticisms  and 
abuse,  having  no  other  foundation  than  the  current  local  items  published  in 
some  other  paper.  This  rule,  if  adhered  to,  will  grreatly  tend  to  the  promotion 
of  truth,  good  morals  and  good  government. 

A  PPEAL  from  the    Civil  District  Court  for  the  Parish  of  Orleans. 
^    RightOTjJ. 


E,  A,  0^ Sullivan  and  George  W.  Flynn  for  Plantiff ,  Appellee. 


Qu8  A.  Breaux  for  Defendant,  Appellant. 


Argned  and  submitted  May  4,  1896. 
Opinion  handed  down  June  1,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiff  demands  of  the  defendants  in  solido  one 
handred  thousand  dollars  as  damaj^es  for  a  libel  upon  him  person- 
ally, and  as  Mayor  of  the  city  of  New  Orleans,  charging  the  libel  to 
consist  of  an  editorial  article  which  appeared  in  the  issue  of  the 
Daily  States  of  July  28,  1894,  a  newspaper  owned  and  operated  by 
the  defendant  company,  and  which  was  chiefly  edited  at  the  time  by 
its  co-defendant,  H.  J.  Hearsey. 

He  alleges  that  said  newspaper  article  was  scurrilous,  malicious, 
defamatory  and  libelous,  and  that  in  writing  and  publishing  said 
article  said  defendants  were  actuated  by  malice  and  a  desire  to  injure 
his  reputation  and  character,  as  well  as  to  deprive  him  of  the  esteem 
of  the  public,  and  to  exclude  him  from  intercourse  with  men  of 
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honefity,  and  to  render  him  odioas  and  detestable.  That  not  only 
was  that  article  inspired  by  hatred  and  malice,  but  it  was  absolutely 
false,  and  wholly  without  foundation  in  point  of  fact. 

The  answer  of  the  defendants  is  a  general  denial,  coupled  with  a 
special  defence,  the  substance  of  which  is  as  follows,  to- wit: 

That  the  article  entitled  ^^A  Den  of  Thieves,^^  which  is  alleged  to 
have  been  libelous,  was  intended  to  and  called  the  attention  of  the 
public  to  the  corruption  which  it  was  the  general  belief  then  existed 
in  the  administration  of  the  city  government,  and  with  a  view  to  its 
investigation ;  that  as  a  public  journalist  it  was  its  duty,  as  well  as 
its  right,  to  comment  upon  all  matters  of  public  interest,  and,  as  far 
as  possible,  direct  attention  to  such  facts,  as  it  could  ascertain,  and 
that  it  did  so  in  perfect  good  faith,  and,  in  so  doing,  stated  only 
what  it  believed  to  be  true  after  careful  investigation  and  inquiry ; 
that  respondents  deny  that  they  were  actuated  by  malice,  but  they, 
on  the  contrary,  aver  that  the  sole  motive  and  purpose  of  the  pub- 
lication was  '*  to  secure  the  advancement  of  the  public  interests, 
without  the  slightest  care  for  individuals. " 

That  respondents  asserted  in  the  aforesaid  article  that  the  state - 
ments  were  made  chiefly  upon  the  representations  which  a  certain 
designated  contractor  with  the  city  had  made  to  a  contemporary 
newspaper  of  the  city,  and  that  same  were  published  in  the  regular 
course  of  business,  as  being  of  great  public  interest,  and  without 
malice,  or  personal  feeling. 

That  it  is  the  duty  of  an  American  newspaper  to  keep  the  public 
advised  of  all  matters  of  general  interest,  and  to  aid  in  securing  good 
and  faithful  government ;  and  that  they  had  the  right  to  publish  and 
comment  upon  all  the  events  and  facts  surrounding  the  administra- 
tion of  the  city  government  in  good  faith  and  without  malice,  and  are 
not  therefor  answerable  in  damages  to  any  person  or  official. 

Summarized,  defendants'  answer  is  an  averment  that  the  publica- 
tion charged  to  have  been  libelous  was  directed  against  corruption,, 
which  was  at  the  time  generally  supposed  to  exist  in  the  adminis- 
tration of  the  city  government,  and  that  the  disclosures  were  made 
with  a  view  to  their  investigation,  as  it  was  the  duty  of  a  public 
journalist  to  have  done.  That,  in  so  doing,  they  acted  in  good  faith 
and  stated  only  what  they  believed  to  be  true  after  careful  inquiry 
and  investigation;  and  that  same  was  done  without  malice,  and 
solely  for  the  purpose  of  securing  the  advancement  of  the  public 
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interest  ''without  the  slightest  care  for  indiyiduals."  That  in  making 
said  statement  defendants  relied  upon  the  statements  which  a  city 
contractor  had  contemporaneously  made  to  another  daily  newspaper 
of  the  city,  and  which  they  accepted  and  believed. 

In  addition,  the  defendants  rest  their  defence  upon  the  liberty 
and  freedom  of  the  press. 

The  case  was  tried  and  decided  by  the  judge  without  the  inter- 
vention of  a  jury;  and  from  a  judgment  in  favor  of  the  plaintiff  for 
the  sum  of  five  hundred  dollars,  the  defendants  have  appealed ;  and 
the  plaintiff  answered  the  appeal  and  prayed  for  the  allowance  to  be 
increased  to  the  full  amount  claimed. 

The  determination  of  this  cause  depends  exclusively  upon  a  proper 
construction  to  be  placed  upon  the  alleged  libelous  article,  as  inter- 
preted by  the  managing  editor  of  the  Daily  States,  who  was  the  only 
witness  introduced  on  the  part  of  plaintiff — indeed  the  only  witness, 
of  consequence,  who  testified  in  the  cause. 

In  the  course  of  his  interrogation,  many  exceptions  were  taken 
and  bills  of  exception  reserved  pro  et  con;  but  the  tenor  of  the 
judge's  rulings  thereon  was,  that  the  witnesses'  statements  were 
admissible  for  the  purpose  of  mitigating  damages  and  not  to  prove 
jastiflcation,  as  no  plea  of  justification  had  been  made  in  defendant's 
answer.  We  are  of  the  opinion  that  the  ruling  was  sound  and  con- 
servative, and  in  strict  conformity  to  the  pleadings. 

For  it  appears  from  the  transcript  that  during  the  progress  of  the 
trial  an  effort  was  made  on  behalf  of  the  defendants  to  prove  the 
troth  of  the  charges  laid  in  the  alleged  libelous  article ;  but  objection 
having  been  raised  to  its  admissibility,  on  the  ground  that  no  justifi- 
cation was  pleaded  in  th6  answer,  same  was  sustained  and  the  testi- 
mony rejected;  but  while  thus  ruling  the  judge  offered  the 
defendants  an  opportunity  to  amend  their  answer  inatanter  and 
make  the  plea — without  objection  being  made  by  the  plaintiff — but 
the  offer  was  declined. 

The  article  complained  of  as  libelous  we  have  extracted  from  the 
paper  filed  in  evidence,  and  reproduce  same  in  its  entirety,  as  fol- 
lows, viz. : 

'*  THB   DKN   OF  THIEVES. 

"Three  members  of  the  City  Council  have  been  indicted  by  the 
grand  jury,  and  charges  of  equally  as  disgraceful  a  nature  have  been 
made  against  others  and  also  against  the  Mayor.     Under  the  pecu- 
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liar  laws  of  LoulBiana  the  Criminal  District  Judge  has  felt  bound  to 
qaash  these  indictments,  and  there  is  a  general  feeling  of  disgust 
throughout  the  community  at  the  possibility,  if  not  the  probability, 
of  these  rascals  escaping  punishment  for  their  crimes. 

'^  It  is  true  that  an  indictment 'is  not  a  verdict  of  guilty;  but  the 
evidence  on  which  these  indictments  were  found  is  common  prop- 
erty, and  on  that,  together  with  corroborative  circumstantial  testi- 
mony, these  men  have  been  found  guilty  by  the  people  and  in  the 
eyes  of  the  people  they  are  guilty,  just  as  though  they  had  been 
pronounced  so  by  a  jury  and  sentenced  to  the  penitentiary  by  the 
judge.  They  may  escape  the  penalty  of  the  law,  but  they  can  not 
escape  the  condemnation  and  contempt  of  their  fellow -citizens.  The 
brand,  not  of  Cain,  but  of  the  blackmailer  and  the  sneak  thief,  is  on 
their  brows,  so  indelibly  fixed  that  it  will  bum  there  in  lurid  letters 
until  the  coffin  and  the  grave  shall  close  over  them  forever,  and 
their  names  and  their  acts  of  infamy  have  passed  out  of  the  memo  - 
ries  of  men.  Go  where  they  may  the  cry  will  follow  them,  '  Behold 
the  bribe-takers.' 

'<  It  is  distressing  to  think  that,  while  the  judge  regards  the  law 
under  which  these  rascals  were  indicted  as  repealed,  the  District  At- 
torney and  his  assistant  believe  that  the  act  which  the  judge  holds 
repealed  the  law  under  which  the  indictments  were  found  is  utterly 
insufficient  to  meet  the  case,  and  hence,  with  a  Council  of  black- 
mailers and  bribe-takers  on  our  hands,  there  is  no  law  in  Louisiana 
under  which  they  or  any  one  can  be  brought  to  justice. 

"Xn6  while  this  is  the  situation  as  to  the  Councilmen  already  in- 
dicted, a  new  and  wider  view  of  corruption  has  been  opened  before 
us.  We  have  already  printed  the  statement  of  Mr.  Orlopp,  the  con- 
tractor for  building  the  new  court  house  and  jail,  showing  how  he 
was  fleeced  by  the  gang  and  the  friends  of  the  gang. 

'^  It  has  been  shown  by  that  statement  that  Mayor  Fitzpatrick, 
after  he  came  into  office,  pretended  to  discover  that  the  bond 
which  the  previous  administration  had  found  was  entirely  satis- 
factory was  defective,  and  forced  the  contractor  to  make  a  new  and 
local  bond,  composed  of  the  Mayor's  friends,  and  to  pay  these  bonds- 
men  five  thousand  dollars  for  their  names. 

*'  It  has  also  been  shown  that  the  firm  of  Manion  &  Co.,  of 
which  the  Mayor,  or  his  wife,  which  is  the  same  thing,  is  the  chief 
partner,  endeavored  to  force  from  the  contractor  twenty-five  thoa- 
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sand  dollars  for  a  job  which  another  contractor  had  offered  to  do  for 
ten  tfaoQBand  five  hondred  dollars,  and  that,  finally,  in  fear  of  the 
power  of  the  Mayor,  and  with  a  fall  knowledge  that  the  Mayor 
wonid  exercise  his  power,  the  contractor  did  give  the  Mayor's  firm 
fifteen  thousand  dollars,  or  aboot  five  thousand  dollars  more  than 
the  lowest  bid  for  the  job,  and  thus  gave  up  five  thousand  dollars  of 
his  legitimate  profits  under  the  Mayor's  command  to  '  stand  and  de- 
liver.' 

^'  It  has  also  been  shown  that  City  Engineer  Brown  took  from  the 
contractor  the  work  of  paving  and  gave  it  to  his  chum,  and,  no 
doubt,  partner  in  jobbery,  Fritz  Jahncke,  at  a  higher  price,  thua 
swindling  the  treasury  in  the  interest  of  a  favored  individual.  > 

'*It  has  also  been  shown  that  at  the  dictation  and  under  the 
threats  of  Brown  the  contractor  was  forced  to  give  the  glass  work 
and  interior  woodwork  to  Mr.  Henry  Wellman's  company,  in  which 
Brown  is  a  stockholder,  at  a  larger  price  than  other  parties  had  bid 
for  it,  and  that  inferior  glass  was  put  in  and  inferior  woodwork  done; 
that  Brown  accepted  this  inferior  material  and  work  and  the  con- 
tractor was  thus  swindled  out  of  a  part  of  his  profits  and  the  public 
swindled  in  the  quality  of  the  work. 

'^  All  these  facts  have  been  shown  and  no  serious  denial  has  been 
made  by  the  parties  inculpated  in  this  rascality  and  these  swindling- 
operations. 

'*  So  far  all  these  grave  charges  rested  chiefly  upon  the  statement 
of  Mr.  Orlopp,  the  contractor,  who  had  been  held  up  and  robbed  by 
the  Mayor,  the  city  engineer,  Fritz  Jahncke  and  the  firm  of  Henry 
Wellman,  Brown  &  Co.  But  another  witness  has  appeared  on  the 
scene.  Mr.  Ligon  was  the  partner  and  co- contractor  of  Mr.  Orlopp. 
Mr.  Ligon  knew  all  the  facts  in  these  transactions  and  was  really 
better  informed  than  Mr.  Orlopp,  since  it  was  through  him  that  the 
blackmailers  chiefly  did  their  bulldozing.  Mr.  Ligon  suddenly  disap- 
peared from  the  city  when  it  was  noised  about  that  he  was  wanted  by 
the  grand  jury,  and  much  speculation  was  indulged  in  as  to  his 
whereabouts  and  his  motive  for  leaving  the  city.  He  was  finally 
located  at  his  old  home  in  Pittsburg,  Texas,  and  our  enterprising 
contemporary,  the  Times- Democrat^  sent  a  reporter  to  find  him  and 
interview  him.  The  T.-D.^a  representative  was  successful,  and 
that  journal  prints  a  dispatch  giving  a  part  of  Mr.  Ligon's  statement,^ 
which  the  States  reproduces  in  another  column.  It  turns  out  that  a 
71 
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member  of  the  City  Council  (Mr.  Ligon  declines  to  give  the  name, 
except  to  tfae  grand  jury)  gave  him  one  thousand  dollars  and  the 
assurance  that  seven  thousand  dollars  due  him  and  Orlopp  on  their 
contract,  and  which  the  boodlers  were  and  are  holding  back,  would 
be  promptly  paid  him  if  he  would  escape  the  deputy  sheriffs  and 
leave  the  city.  The  one  thousand  dollars  were  paid  Mr.  Ligon,  but 
the  promise  to  pay  the  seven  thousand  dollars  due  on  the  contract 
has  not  been  fulfilled;  hence,  Ligon  feels  no  moral  compunction 
About  returning  to  New  Orleans  and  testifying  before  the  grand 
jury.  He  is  right.  The  one  thousand  dollars  is  only  a  small  part  of 
the  money  the  Mayor,  the  City  Engineer  and  their  friends  and  firms 
have  robbed  him  of,  and  as  the  whole  of  the  promise  had  not  been 
carried  out,  Mr.  Ligon  should  come  forward  and  expose  this  whole 
scandalous  business. 

^*  Mr.  Ligon' 8  statement,  so  far  as  it  goes,  corroborates  all  that 
Mr.  Orlopp  has  said,  and  goes  even  further.  He  said  to  the  T.-D.'s 
reporter : 

'*  *  Had  Mr.  Orlopp  or  myself  refused  to  do  as  Brown  directed  in 
giving  out  contracts  to  his  friends  and  the  concern  in  which  he  was 
a  director,  he  would  have  ruined  us  both  by  refusing  to  approve  our 
work,  no  matter  how  perfect  it  might  have  been ;  also  by  refusing  to 
approve  our  bill,  which  would  have  forced  us  into  endless  litigation 
and  financial  loss.' 

''  He  further  states  that  he  and  Orlopp  were  compelled  to  bribe  a 
number  of  councilmen  for  peace  and  to  escape  wholesale  robbery  and 
ruin,  andjhe  corroborates  his  partner's  statement  that  had  the  origi- 
nal plans  and  specifications  been  adhered  to,  the  city  would  have 
had  a  much  better  building  than  they  have  now  after  the  revisions 
and  jobs  of  the  Mayor,  the  City  Engineer,  Fritz  Jahncke  and 
Wellman. 

^'  Is  it  possible,  under  our  peculiar  laws,  for  the  District  Attorney 
and  his  assistants  to  find  a  law  that  will  hold  and  punish  these  job  - 
bers  and  bribe-takers?  We  trust  there  may  be.  The  scandals  that 
have  grown  out  of  this  contract  and  the  other  corrupt  acts  of  the  City 
Council  have  attracted  the  attention  of  the  whole  country,  and  if  the 
corruptionists  can  not  be  punished  under  our  criminal  statutes,  or 
are  not  displaced  by  impeachment  under  our  civil  statutes.  New  Or- 
leans will  wear  the  stigma  of  being  ruled  by  blackmailers  and  bribe  - 
takers  without  laws  to  punish  them  and  without  a  population  with 
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the  manhood  to  remove  them  from  office.'  The  Council  is  little  else 
than  a  den  of  thieves.  If  we  can  not  send  them  to  the  penitentiary, 
let  as  impeach  them  and  turn  them  out.'' 

The  caption  of  the  article  is  The  Den  of  Thieves;  and  its  opening 
sentence  is  that  *'  three  members  of  the  City  Council  have  been  in- 
dicted by  the  grand  jury  and  charges  of  equally  as  disgraceful  a  nat^ 
are  have  been  made  against  others,  and  also  against  the  Mayor. ''^ 
Then  follows  the  statement  that  these  indictments  had  been  quashed, 
coupled  with  the  statement  that  '*they  may  escape  the  penalty  of 
the  law,  but  can  not  escape  the  condemnation  and  contempt  of  their 
fellow*  citizens.  The  brand,  not  of  Cain,  but  of  the  blackmailer  and 
the  sneak  thief,  is  on  their  brows,  so  indelibly  fixed  that  it  will  burn 
there  in  lurid  letters,  until  the  coffin  and  the  grave  shall  close  over 
them  together,  and  their  names  and  their  acts  of  infamy  have  passed 
oat  of  the  memories  of  men.  Go  where  they  may,  the  cry  will  fol- 
low them,  '  Behold  the  bribe-takers!'  " 

In  the  same  connection  we  find  this  statement,  viz. : 

"We  have  already  printed  the  statement  of  Mr.  Orlopp,  the  con- 
tractor for  building  the  new  court  house  and  jail,  showing  how  he 
was  fleeced  by  the  gang  and  the  friends  of  the  gang.  It  has  been 
shown  by  that  statement  that  Mayor  Fitzpatrick,  after  he  came  into 
oiBce,  pretended  to  discover  that  the  bond  which  the  previous  ad- 
ministration had  approved  as  entirely  satisfactory  was  defective,  and 
forced  the  contractor  to  make  a  new  and  local  bond,  composed  of 
the  Mayor's  friends,  and  to  pay  their  bondsmen  five  thousand 
dollars  for  their  names." 

This  is  succeeded  by  the  statement  that  the  firm  of  which  the 
Mayor  was  a  member  *^  endeavored  to  force  from  the  contractor 
fifteen  thousand  dollars  for  a  job  which  another  contractor  had 
offered  to  do  for  ten  thousand  five  hundred  dollars;"  and  that 
'^finally,  in  fear  of  the  power  of  the  Mayor,  and  with  full  knowledge 
that  the  Mayor  would  exercise  his  power,  the  contractor  did  give 
the  Mayor's  firm  fifteen  thousand  dollars,  or  about  five  thousand 
dollars  more  than  the  lowest  bid  for  the  job ;  and  thus  gave  up  five 
thousand  dollars  of  his  legitimate  profits,  under  the  Mayor^s  command 
to  *  stand  and  deZtver.' "     (Our  italics.) 

After  having  enumerated  the  various  charges,  this  general  alle- 
gation is  made,  viz, : 

'*  So  far,  all  of  these  grave  charges  rested  chiefly  upon  the  state" 
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menfc  of  Mr.  Orlopp,  the  contractor,  who  had  been  held  up  and  rohbed 
by  the  Mayor,^^  etc.     (Our  italics.) 

Subseqaently,  the  article  makes  this  specific  declaration,  viz. : 

*'  The  one  thousand  dollars  is  only  a  small  part  of  the  money  the 
Mayor,  the  City  Engineer  and  their  friends  and  firms  have  robbed 
him  of,''  etc. 

That  these  are  most  grave  and  serious  charges  against  the  plain- 
tiff, in  his  capacity  of  Mayor  of  the  city  of  New  Orleans,  there  can 
be  no  doubt;  and,  smarting  under  them,  he  filed  this  suit  on  the  day- 
after  they  appeared  in  the  Daily  States, 

The  managing  editor  of  the  paper,  in  the  course  of  his  testimony 
as  a  witness,  makes  the  following  explanation  of  his  editorial  article. 
The  Den  of  Thieves,  to- wit: 

That,  as  managing  editor  of  that  paper,  he  wrote  the  article  in 
question.  That  he  was  personally  acquainted  with  the  plaintiff,  wha 
was,  at  the  time.  Mayor  of  the  city.  Says  the  average  dnily  circula- 
tion of  that  paper  is  at  this  time  between  9500  and  10,000,  though  it 
was  not  so  great  at  that  time,  and  that  four- fifths  of  its  circulation 
is  within  this  city. 

He  states  that  at  that  time  the  condition  of  the  public  mind  in 
reference  to  the  status  of  the  city  administration  was  very  intense, 
^'  and  that  the  general  feeling  in  the  community  was  that  the  whole 
thing  was  rotten,  and  that  jobs  were  being  perpetrated,  and  that 
bribery  and  corruption  prevailed  on  every  hand  at  the  City 
Hall  *  '^  *  And  the  publication  of  Mr.  Orlopp's  interview  in  the 
Times- Democrat  J  in  which  these  specific  charges  are  made,  were 
generally  accepted  as  true." 

That  it  was  upon  that  article  that  his  editorial  was  chiefly  predi- 
cated. Says  he  '^  would  not  have  made  the  charges  if  (he)  had  not 
had  that  specific  statement  of  Mr.  Orlopp  to  proceed  upon."  Saya 
that  he  '^  absolutely  believed  it  to  be  true.  When  a  man  makes 
such  a  statement  as  that  in  so  serious  a  manner  (he  thinks)  he  makes 
it  upon  his  honor,  the  same  as  if  he  was  before  the  court  making^  a 
sworn  statement." 

That  he  '*  believed  it  was  true  then,  and  (he)  felt  it  to  be  (his) 
duty  to  act  as  (he)  did." 

He  says  that  in  writing  and  publishing  the  newspaper  article 
that  is  complained  of  he  was  not  actuated  by  malice  toward  the 
plaintiff;  that  believing  'Mn  the  truth  of  the  statement  published 
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by  Idr.  Orlopp  (he)  was  absolutely  satisfied  that  Mr.  Fltzpatrick 
was  finality.  And  (he)  therefore  felt  it  to  be  (his)  duty  to  make  this 
attack  in  the  interest  of  the  public."  That  he  regarded  *'  a  news- 
paper as  the  notary  of  the  people;  and  when  there  is  any  act  of  cor- 
raption  among  any  public  officers  (he)  considers  it  the  duty  of  the 
newspaper  to  take  notice  of  it.  Bnt  if  a  newspaper  never  was  to 
attack  a  rascal,  until  the  truth  of  the  charge  was  proven  in  a  court 
of  jostice,  no  scoundrel  on  earth  in  office  would  ever  be  exposed;" 
and  he  '*  thought  (he)  would  be  recreant  to  (his)  duty  as  a  public 
joamalist  if  (he)  did  not  expose  what  (he)  thought  to  be  rascality." 

He  says  he  had  no  grievance  against  the  plaintiff.  That  he  never 
did  him  any  harm.  ''  He  never  antagonized  any  interest  that  (he) 
had."  That  he  did  it  ''  from  a  purely  unselfish  and  patriotic  stand- 
point." That  he  •*  thought  the  facts  were  proved,  and  it  ought  to 
be  impressed  upon  the  authorities ;  and  that  they  ought  to  be  brought 
to  trial." 

He  admits  that  he  never  had  a  personal  interview  with  Mr.  Orlopp 
on  the  subjects  mentioned  in  the  editorial  article  which  is  complained 
of;  but  that  he  thought  the  published  statements  in  the  Times- Dem- 
oerat  were  true.  That  he  made  no  investigation  as  to  the  truth  or 
falsity  of  the  charges  made  in  said  editorial,  but  acted  in  its  prepa^ 
ration  and  publication  upon  publications  made  in  other  newspapers, 
and  the  statements  of  other  people. 

The  following  is  by  plaintiff's  counsel,  viz. : 

^'  Q.  Then  when  you  wrote  this  statement,  you  had  nothing  to 
base  your  plea  upon,  except  what  you  had  read  (in)  other  news- 
papers? 

^'  A.  Only  the  statement  of  Mr.  Orlopp,  and  the  general  course  of 
legislation  of  the  City  Council,  which  rendered  it  perfectly  obvious 
to  every  intelligent  and  investigating  mind  that  the  things  charged 
were  true. 

'*  Q.  Then  the  only  investigations  which  you  made  was  the  read- 
ing of  publications  in  other  newspapers. 

'*  A.  Yes;  and  the  action  of  the  Council  and  the  general  drift  of 
theii  legislation. 

"  Q.  Did  you  read  Mayor  Fitzpatrick's  denial  of  this  charge? 

*^  A.  I  believe  I  did,  but  I  did  not  place  any  particular  faith  in  it. 
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*'  Q.  Then  you  believed  the  other  Btatement  withoat  any  investiga- 
tion except  from  other  newspapers? 
**  A.  And  from  public  opinion. 
*<  Q.  Where  did  yon  get  that  public  opinion? 
**  A.  From  people  in  the  city. 

'^  Q.  I  understand  you  to  say  that  you  do  not  know  Mr.  Orlopp? 
"  A.  I  don't  know  him  personally. 

<<  Q.  Before  the  publication  of  this  article  of  July  23, 1894,  did  you 
ever  see  any  newspaper  article  charging  the  Mayor  with  being  a 
a  robber,  a  holder -up,  or  a  blackmailer? 

'*A.  I  don't  remember  seeing  that  particular  thing.  I  saw  the 
facts  published  on  which  I  based  this  article  in  other  papers." 

Inasmuch  as  the  testimony  turns  upon  the  statements  which  Mr. 
Orlopp  made  to  the  Times- Democrat j  we  have  extracted  same  from 
the  issue  of  that  paper  of  date  July  15,  1894,  and  reproduce  them  as 
follows,  viz. : 

"  When  I  obtained  the  contract  for  the  building  of  the  new  court 
house  and  jail  I  was  called  upon  Dy  the  old  Council,  then  headed  by 
the  Hon.  Joseph  A.  Shakspeare,  to  give  a  bond  of  one  hundred 
thousand  dollars  for  the  faithful  performance  of  my  contract.  I 
furnished  a  bond  which  was  signed  by  a  Galveston  banker  and  a 
Galveston  merchant. 

'*  This  bond  was  a  solvent  one  and  perfectly  satisfactory  to  that 
body.     In  giving  out  the  contracts  the  contract  for  lime,  sand,  ce- 
ment and  brick  was  given  to  J.  J.  Clarke.    The  New  Orleans  Manu- 
facturing and  Lumber  Company  got  the  glass  work  and  interior 
woodwork.    The  flooring  furnished  by  this  company  was  not  in  ac- 
cordance with  the  specifications,  and  I  objected  to  them,  as  did  also 
the  daily  superiEatendent  appointed  by  Mr.  Brown,  the  City  Engineer. 
Notwithstanding  this    Mr.    Brown    accepted    the    work.      Messrs. 
Manlon  &  Co.  obtained  the  steam -heating,  the  plumbing,  gas  fitting 
and  the  electrical  work  of  the  building,  and  I  don't  think  this  work 
is  up  to  the  specification.     Mr.  Fritz  Jahncke  wanted  the  Schillinger 
work  at  one  dollar  and  eighty  cents  a  yard,  but  as  I  could  have  it 
done  for  one  dollar  and  forty  cents  and  one  dollar  and  forty -five 
cents  I  would  not  let  him  have  it.     Mr.  F.  Codman  Ford  furnished 
the  tiles  and  terra  cotta  flooring;  Thos.  Owens  the  slating,  and  P. 
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F.  Bailey  the  plastering.  The  Orescent  Oity  Oornice  Works  did  the 
sheet  iron  and  metal  work,  and  the  Whitney  Iron  Works  did  most  of 
the  iron  work. 

"  When  the  present  Coancil  came  into  existence  Mayor  Fitzpatrick 
insisted  upon  my  famishing  a  new  bond  for  one  hundred  thousand 
dollars  with  local  sureties.  I  protested,  as  the  bond  I  had  given 
was  a  solvent  one  and  had  been  accepted  by  the  Shakspeare  Oouncil. 
In  fact,  I  consulted  some  of  the  old  Council  and  they  told  me  to 
stand  on  my  rights.  But  then  I  saw  that  I  would  be  plunged  into 
litigation  and  a  world  of  trouble,  and  to  avoid  this  I  agreed  to  fur- 
nish the  bond.  City  Engineer  Brown  named  three  of  the  bondsmen. 
He  selected  Fritz  Jahncke,  Henry  Well  man  and  J.  J.  Clarke.  I 
don't  know  who  selected  the  other  two  bondsmen.  They  were 
Henry  P.  Dart  and  T.  W.  Maroney.  They  signed  the  bond  for  me 
of  one  hundred  thousand  dollars,  and  in  consideration  thereof  I  was 
forced  to  pay  them  five  thousand  dollars.  In  lieu  thereof  I  gave 
Mr.  Henry  Wellman  five  notes  of  one  thousand  dollars  each,  and  in 
addition  to  this  they  forced  me  to  give  them  an  indemnity  bond  of 
one  hundred  thousand  dollars,  which  was  signed  by  the  Pauley  Jail 
Bailding  Company  of  St.  Louis,  Mo." 

The  only  thing  which  is  discoverable  upon  the  face  of  this  state- 
ment is,  that  when  he  (Orlopp)  obtained  the  contract  to  build  the 
new  court  house  and  jail  from  the  Shakspeare  administration,  he 
famished  a  bond  with  sureties  residing  in  the  city  of  Galveston, 
Tex.,  for  one  hundred  thousand  dollars;  and  when  tlie  Fitzpatrick 
administration  came  into  power.  Mayor  Fitzpatrick  insisted  upon  his 
famishing  a  new  bond  ''with  local  sureties."  He  says  he  finally 
consented  to  this,  under  protest,  and  that  the  persons  who  signed 
bis  bond  charged  him  five  thousand  dollars  for  the  service;  but, 
notwithstanding  their  names  are  given,  that  of  the  plaintiff  is  not 
amongst  them,  and  no  charge  of  any  sort  in  connection  therewith  is 
preferred  against  the  plaintiff. 

With  regard  to  the  bid  of  Manion  &  Co.,  with  whom  the  plaintiff 
is  alleged  to  have  had  some  occult  relations,  we  clip  the  following 
statement  of  Orlopp,  from  the  Times 'Democrat  of  July  18,  1894, 
viz.: 

*'  One  of  the  most  peculiar  transactions  connected  with  the 
building  was  the  steam  heating  and  plumbing,  for  which  Messrs. 
Manion  &  Co.  got  the  contract  from  me  "  said  Mr.  Orlopp.  ''When  I 
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inras  aboat  to  let  this  contract  Messrs.  Manion  &  Co.  put  in  a  bid  for 
twenty- five  thousand  dollars.  [  conld  not  listen  to  this  proposition, 
as  I  had  in  my  possession  a  bid  from  a  Dallas  Arm  for  ten  thousand 
five  hundred  dollars,  and  a  bid  from  Mr.  J.  M.  Ferguson  for  twelve 
thousand  five  hundred  dollars.  Manion  then  put  iu  another  bid  for 
^fteen  thousand  dollars,  and  promised  me  that  if  he  was  awarded 
the  contract  that  he  would  have  P.  J.  Maroney  refund  me  the  one 
thousand  dollars  that  he  had  charged  me  for  signing  my  bond  for 
the  faithful  performance  of  my  duty.  For  peace  and  policy  sake,  and 
this  one  thousand  dollars  consideration,  I  gave  Manion  &,  Oo.  the 
<!ontract,  and  Manion  &  Co.  gave  over  the  one  thousand  dollars. 
Whether  this  work  is  according  to  contract  and  specification  an 
investigation  can  very  easily  establish.'' 

This  statement  is,  that  Manion  &  Co.  obtained  the  contract  from 
Orlopp  for  steam-  heating  and  plumbing  the  new  court  house  and  jail. 
That  they  put  in  a  bid  at  twenty- five  thousand  dollars,  but  it  was 
•declined  because  he  had  two  prior  bids  at  a  lower  figure.  That 
Manion  &  Co.  then  put  in  a  bid  at  fifteen  thousand  dollars,  promis- 
ing to  rebate  to  him  the  sum  of  one  thousand  dollars,  if  same  was 
awarded  to  them ;  and  that  he  (Orlopp)  accepted  their  proposition 
■*^  for  the  sake  of  peace  and  harmony" — the  other  bids  being  ten 
thousand  five  hundred  dollars  and  twelve  thousand  five  hundred 
dollars,  respectively. 

We  find  quite  a  similar  statement  in  regard  to  the  one  hundred 
thousand  dollar  bond  in  the  Daily  Picayune  of  July  16,  1894. 

The  foregoing  is  a  fair  summary  of  all  the  evidence  ih  the  record. 
Surely  there  is  nothing  in  the  extracts  we  have  made  from  either 
the  TimeS' Democrat  or  Picayune  to  justify  the  defendant's  editorial 
assumption  that  Mr.  Orlopp  had,  in  the  matter  of  the  bond,  been 
''  fleeced  by  the  gang,  and  the  friends  of  the  gang;"  or  <'  that  Mayor 
Fitzpatrick,  after  he  came  into  office,  pretended  to  discover  that  the 
bond  was  defective  and  forced  the  contractor  to  make  a  new  and 
local  bond,  composed  of  the  Mayor's  friends,"  etc. 

There  is  surely  no  foundation  therein  for  the  editorial  assumption 
that  Manion  &  Co.  '^  endeavored  to  force  from  the  contractor 
twenty -five  thousand  dollars  for  a  job  which  another  had  offered  to 
do  for  ten  thousand  five  hundred  dollars ;  and  that  finally,  in  fear 
of  the  power  of  the  Mayor  *  *  he  did  give  the  Mayor's  firm  fif- 
teen thousand  dollars,"  etc. 
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Nor  do  they  show  that  this  contractor  had,  in  any  sense,  been 
**  held  up  and  robbed  by  the  Mayor." 

These  fierce  and  unguarded  utterances,  in  an  editorial  article  ap- 
pearing in  a  leading  and  influential  public  journal  of  a  great  and 
populous  city,  and  directed  against  its  chief  magistrate,  were  des* 
lined  to  attract  general  attention  and  comment;  and  undoubtedly 
did  the  plaintiil  great  injury,  personally,  as  well  as  officially,  in  his 
feelings,  reputation  and  character.  And,  if  untrue,  they  were  libel- 
ous, and  slanderous,  in  the  extreme. 

While  admitting  the  authorship  of,  and  the  fullest  responsibility 
for  the  editorial,  the  defendants  do  not  aver,  in  their  answer,  the 
truthfulness  of  the  statement  and  plead  justification;  but  it  is  al- 
leged to  have  been  directed  against  corruption  in  the  administration 
in  the  city  government,  and  that  the  disclosures  made  were  neces- 
sary in  order  to  stimulate  an  investigation  thereof,  and  the  advance- 
ment of  the  public  interest  ^'without  the  slightest  care  for  indi- 
viduals." 

That  in  making  said  statement,  the  editor  solely  relied  upon  the 
statement  which  a  city  contractor  had  made  to  another  daily  paper, 
and  in  the  truthfulness  of  which  he  placed  full  confidence  without 
making  an  investigation  on  his  own  account. 

But  it  is  shown  by  the  testimony  that  even  if  the  position  of  the 
defendants  were  perfectly  tenable,  that  they  had  a  right  to  rely 
upon  the  statements  found  in  the  local  columns  of  another  daily 
newspaper,  and  thereupon  base  an  editorial  article  upon  them  as 
facts  actually  established,  they  did  not  conform  themselves  or  the 
newspaper  either  to  the  reproduction  of  the  statements  therein  made, 
or  to  proper  and  legitimate  comments  thereon.  But,  quite  to  the 
contrary,  the  defendants  greatly  enlarged  the  statement  contained 
in  the  articles  relied  upon,  employing  the  language  of  personal 
denunciation  and  abuse  under  a  mistaken  notion  of  rendering  a  serv- 
ice to  the  city,  regardless  of  the  rights  of  the  individuals  assailed, 
and  amongst  them  the  plaintiff. 

The  caption  of  the  article.  **  The  Den  of  Thieves,^*  was  an  appro- 
priate heading  for  an  editorial  of  that  character,  though  it  is  far 
from  the  view  we  entertain  of  '^  the  liberty  of  the  press"  to  intimate 
that  it  can  be  excused  or  palliated  on  that  ground. 

While  we  feel  free  to  admit  that  the  preservation  of  good  and  pure 
government,  either  in  city  or  State,  greatly  depends  upon  a  free  and 
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fearless  expression  of  pablic  sentiment  through  the  colamns  of  the 
journals  of  the  country,  yet  we  are  equally  free  to  affirm  that  same 
must  and  can  be  accomplished  by  cogent,  temperate  and  well- 
reasoned  articles,  predicated  upon  facts,  and  not  in  hasty,  intem- 
perate and  opprobious  epithets  and  personal  criticism  and  abuse. 

There  is  a  marked  and  clear  distinction  to  be  taken  between  the 
liberty  and  the  license  of  the  press. 

Judge  Cooley  states  that  *Mt  is  conceded  on  all  sides  that  the 
common  law  rules  that  subjected  the  libeller  to  responsibility  for 
the  private  injury,  or  the  public  scandal  or  disorder  occasioned  by 
his  conduct,  are  not  abolished  by  the  protection  extended  to  the 
press  in  our  Constitution."     Cooley's  Con.  Lim.,  p.  420. 

And  that  author  approvingly  quotes  the  rule  announced  by  -Chief 
Justice  Parker  in  Commonwealth  vs.  Blanding,  3  Pickering,  318,  that 
"  the  liberty  of  the  press  was  to  be  unrestrained,  but  he  who  used  it 
was  to  be  reasonable  in  case  of  its  abuse;  like  the  right  to  keep  fire- 
arms, which  does  not  protect  him  who  uses  them  for  annoyance  or 
destruction." 

That  author  formulates  the  following  rule  upon  the  subject,  which 
has  met  the  unqualified  approval  of  jurists  and  publicists,  vz. : 

*'The  constitutional  liberty  of  speech  and  of  the  press,  as  we  un- 
derstand it,  implies  a  right  to  freely  utter  and  publish  whatever  th& 
citizens  may  please,  and  to  be  protected  against  any  responsibility^ 
for  so  doing,  except  so  far  .as  such  publications,  from  their  blas- 
phemy, obscenity  or  scandalous  character,  may  be  a  public  offence,, 
or  as  by  their  falsehood  and  malice  they  may  injuriously  affect 
the  standing,  reputation,  or  pecuniary  interests  of  individuals.  Or, 
to  state  the  same  thing  in  somewhat  different  words,  we  understand 
liberty  of  speech  and  of  the  press  to  imply  not  only  liberty  to  pub* 
lish,  but  complete  immunity  from  legal  censure  and  punishment  for 
the  publication,  so  long  as  it  is  not  harmful  in  its  character,  when 
tested  by  such  standards  as  the  law  affords."     id.  421. 

And  in  treating  of  the  right  of  action  by  the  party  injured  by  any 
publication,  that  author  very  justly  observjes : 

'*  There  are  (at  common  law)  many  cases,  also,  where  the  law 
presumed  injury,  and  did  not  call  upon  the  complaining  party  to 
make  any  other  showing  that  he  was  defamed  than  such  implication 
as  arose  from  the  character  of  the  communication  itself.  If  it  accased 
him  of  a  criminal  offence,  involving  moral  turpitude,  and  such  a» 


FORTY-EIGHTH  ANNUAL  IREPORTS,  1896.  1131 


FItzpatrIck  vs.  PabHsblDK  Co.,  Limited,  et  al. 


wonJd  subject  a  party  proved  grailty  of  it  to  paniahment  by  imprison- 
ment; *  *  *  if  the  charge  affected  the  party  in  his  basiness, 
office  or  means  of  livelihood,  like  charging  a  trader  with  insolvency 
or  the  like ;  or  if  any  injnrions  charge  holding  a  party  np  to  public 
contempt,  scorn  or  ridicole  were  propagated  by  printing,  writing, 
signs,  burlesques,  etc.,  the  law  presumed  injury,  and  the  charge  was 
said  to  be  actionable  per  se."  Id.  425. 

But  to  that  general  rule  that  author  states  the  following  exception, 
viz.: 

''There  are  certain  cases  where  criticism  upon  public  officers, 
their  actions,  character  and  motives,  is  not  only  recognized  as  legiti- 
mate, but  large  latitude  and  great  freedom  of  expression  are  per- 
mitted, so  long  as  good  faith  inspires  the  communication."    Id,  431. 

And,  having  commented  on  the  authorities,  he  remarks  that  '*  re- 
cent English  cases  give  considerable  latitude  of  comment  to  pub- 
lishers of  public  journals,  upon  subjects  in  the  discussion  of  which 
the  public  may  reasonably  be  supposed  to  have  an  interest ;  and  they 
hold  the  discussions  to  be  privileged  if  conducted  within  the  bounds 
of  moderation  and  reason."  Id,  440. 

Kelley  vs.  Sherlock,  1  Law  Reporter,  2  B.,  p.  686. 

In  confirmation  of  this  opinion,  the  case  of  Wason  vs.  Walter,  L» 
R.  4,  Queen's  Bench,  73,  is  cited,  in  which  the  proprietor  of  the 
London  Times  was  prosecuted  for  criticism  of  certain  debates  in  the 
House  of  Lords,  and  it  was  therein  held  that  this  was  a  subject  of 
great  public  concern,  on  which  a  writer  in  a  public  newspaper  had  a 
full  right  to  comment ;  and  that  the  occasion  was  so  far  privileged 
that  the  comments  would  not  be  actionable  '^  so  long  as  a  jury  should 
find  them  honest  and  made  in  a  fair  spirit,  and  such  as  were  justified 
by  the  circumstances  disclosed  in  the  debate." 

Having  given  due  attention  to  the  authorities  pro  and  con,  that 
author  makes  the  following  summary  of  the  law  of  privilege,  in  re- 
spect to  newspapers,  viz. : 

'The  question,  however,  is  not  new,  and  the  authorities  have  gen- 
erally held  the  publisher  of  a  paper  to  the  same  rigid  responsibility 
with  any  other  person  who  makes  injurious  communications.  Malice 
on  his  part  is  conclusively  inferred  if  the  communications  are 
false.  It  is  no  defence  that  they  have  been  copied  with  or  without 
comment  from  another  paper;  or  that  the  source  of  information  was 
stated  at  the  time  of  the  publication ;  or  that  the  publication  was 
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made  in  the  paper  withoat  the  knowledge  of  the  proprietor,  as  an 
advertisement  or  otherwise ;  or  that  it  consists  in  a  criticism  on  the 
coarse  and  character  of  a  candidate  for  public  office ;  or  that  it  was 
a  correct  and  impartial  account  of  a  public  meeting,  or  of  any  pro- 
ceedings in  which  the  public  have  an  interest,"  etc.     Id.  455. 

Of  the  foregoing  principles  we  find  the  following  cases  to  be  cor- 
rect exponents,  viz. :  Hotchkiss  vs.  Oliphant,  2  Hill,  510;  King  vs. 
Root,  4  Wendell,  138;  Sanford  vs.  Bennett,  24  N.  Y.  20;  Dole  vs. 
Lyon,  10  Johns.  447;  Mapes  vs.  Weeks,  4  Wendell,  659;  Inman  vs. 
Foster,  8  Wendell,  602;  Andus  vs.  Wells,  7  Johns.  260;  Huff  vs.  Ben- 
nett, 4  Sandf.  120;  Martin  vs.  Van  Schaick,  4  Paige,  479;  Common- 
wealth vs.  Nicholls,  10  Metcalf,  259. 

In  King  vs.  Root,  9upra,  the  court  announced  the  general  rule  to 
be  <*  to  permit  editors  to  publish  what  they  please  in  relation  to  the 
character  and  qualifications  of  candidates  for  office,  but  holding 
them  responsible  for  the  truth  of  what  they  publish." 

Mr.  Black,  in  treating  of  the  '^  freedom  of  speech  and  of  the 
press,"  in  his  recent  treatise  on  American  Constitutional  Law,  gives 
this  interpretation  of  the  constitutional  guarantee,  viz. : 

<'In  respect  to  the  privileges  secured  by  this  guarantee,  and  with 
regard  to  responsibility  for  its  abuse,  there  is  no  difference  between 
^speech'  and  <  the  press.'  It  is  a  mistake  to  suppose  that  there 
is  a  liberty  of  speech  and  a  liberty  of  the  press,  which  are  in  any 
way  different  or  distinct.  The  constitutional  provision  is  designed 
to  insure  immunity  for  the  expression  of  opinion.  And  it  makes  no 
difference  whatever  whether  the  opinion  be  expressed  orally  or  in 
print.  It  is  to  be  noticed  that  the  constitutfonal  guarantee  here 
considered  does  not  create  any  new  right  not  previously  understood 
to  belong  to  the  people."     Black's  Constitutional  Law,  8ec.  164. 

^'  But  the  freedom  of  speech,"  says  that  author,  *^  and  of  the 
press,  does  not  mean  unrestrained  license.  It  can  not  for  a  moment 
be  supposed  that  this  guarantee  gives  to  every  man  the  right  to 
speak  or  print  whatever  he  may  choose,  no  matter  how  false, 
malicious  or  injudicious,  without  any  responsibility  for  the  damage 
he  may  cause.  The  guarantee  does  not  do  away  with  the  law  of 
liability  for  defamation  of  character.  On  the  contrary,  that  law  is 
not  only  consistent  with  the  liberty  of  speech  and  of  the  press,  but 
is  also  one  of  the  safeguards  of  those  who  may  use,  but  do  not  abuse, 
this  liberty."     Ibid. 
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In  treating  of  the  law  of  **  conditional  privileffes,"  that  author 
says  *^a  publication  is  said  to  be  conditionally  privileged  when  the 
author  of  it  is  not  to  be  held  accountable  for  its  falsity  if  it  was 
made  for  good  ends  and  from  justifiable  motives;  but  otherwise,  if 
it  was  made  with  malicious  intent  to  injure  individuals."     Ibid, 

In  applying  this  precept  to  the  case  of  a  newspaper,  that  author 
formulates  the  modern  doctrine  thus: 

^*  It  has  often  been  claimed  that  the  publishers  of  newspapers,  in 
view  of  the  peculiar  nature  of  their  business  of  gathering  and  dis- 
seminating news,  should  have  a  more  liberal  exemption  from  lia- 
bility to  the  law  of  libel  than  persons  engaged  in  other  occupations. 
Bat  this  claim  has  never  been  conceded  by  the  courts.  The  estab- 
liahed  rule  is,  that  when  the  publication  is  made  in  good  faith,  in  the 
ordinary  course  of  the  publisher's  business,  and  without  any  inten- 
tion to  work  injury  to  the  reputation  of  the  subject  of  it,  the  party 
injured  by  the  false  statement  will  not  be  allowed  to  recover  any- 
thing more  than  his  actual  damages.     Ibid.  480. 

The  author  cites:  Cooley's  Con.  Law,  2  E&.  293;  Detroit  Daily 
Post  and  Tribune  Company  vs.  McArthur,  16  Michigan,  447 ;  Perret 
V8.  New  Orleans  Times  Newspaper,  26  An.  170. 

In  the  case  first  cited  the  court  says : 

**The  law  favors  the  freedom  of  the  press  so  long  as  it  does  not 
interfere  with  private  reputation  or  other  rights  entitled  to  protection. 
And  inasmuch  as  the  newspaper  press  is  one  of  the  necessities  of 
civilization,  the  conditions  under  which  it  is  required  to  be  con- 
ducted should  not  be  unreasonable  or  vexatious." 

And  they  further  say : 

**When  the  wrong  done  consists  in  a  libel — which  can  never  be 
accidental — the  publishing  is,  therefore,  always  imputed  to  a  wrong 
motive,  and  that  motive  is  called  malicious.  And,  in  the  absence  of 
any  testimony  showing  the  origin  and  circumstances,  of  the  publica- 
tion, it  stands  before  the  jury  as  a  voluntary  wrong  until  palliated  or 
excused;  while  the  actual  motive,  whether  intensifying  or  mitigat- 
ing the  moral  guilt,  may  be  shown  to  qualify  it." 

Again : 

''  There  is  no  doubt  of  the  duty  of  every  publisher  to  see  at  all 
hazards  that  no  libel  appears  in  his  paper.  Every  publisher  is, 
therefore,  liable,  not  only  for  the  estimated  damages  to  credit  and 
reputation,  and  such  special  damages  as  may  appear,  but  also  such 
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damages,  on  accoant  of  iojared  feelings,  as  mast  unavoidably  be 
inferred  from  sach  libel,  pablished  in  a  paper  of  such  a  position  and 
circnlation."     P.  453. 

And  in  the  case  last  cited  by  Jadge  Black — ^Perret  vs.  New  Orleans 
Times  Newspaper.  25  An.  170 — wherein  the  plaintiff  claimed  damages 
on  the  ground  that  the  defendant  had  inferentially  charged  him  with 
baying  committed  a  robbery,  the  court  said : 

*'  We  regard  the  doctrine  as  no  longer  controverted,  that  the  pub- 
lication of  any  communication  *  *  *  which  is  defamatory  and 
false,  subjects  the  publisher,  as  well  as  the  author,  to  damages  in 
favor  of  the  party  aggrieved.  Circumstances  may  be  shown  in  miti- 
gation of  damages.  The  law  looks  to  the  animus  of  the  publisher  in 
permitting  his  columns  to  be  used  as  a  vehicle  for  the  dissemination 
of  calumny,  whereby  the  fair  character  of  an  individual  may  be 
blasted  and  his  business  prospects  ruined.  *  *  *  r^y^^  li^^ 
Imputes  malice  in  the  publisher,  from  the  act  of  publishing  the  libel ; 
not  malice  in  the  sense  of  spite,  antipathy  or  hatred  toward  the 
party  assailed,  but  the  evil  disposition,  the  malu8  animus  which 
induced  him  wantonly,  or  negligently,  in  disregard  of  the  rights  of 
others,  to  aid  the  slanderer  in  his  work  of  defamation,  by  the  potent 
energy  of  the  public  press — written  or  printed  slander  being  con- 
sidered as  more  pernicious  than  that  uttered  by  words  only." 

These  decisions  are  in  strict  keeping  with  the  opinions  expressed 
in  more  recent  cases. 

In  Bigney  vs.  Van  Benthuysen,  36  An.  38,  this  court  said  that 
newspaper  editors  ''are  held  to  the  same  responsibility  with  any  other 
person,  and  malice  on  their  part  is  conclusively  inferred,  if  the  pub- 
lication is  false.  It  is  no  defence  that  it  has  been  copied  from  an- 
other newspaper  without  comment,  or  that  the  source  of  the  infor- 
mation is  stated  at  the  time  of  the  publication,"  etc. 

The  court,  after  citing  authorities,  puts  the  proposition  in  this 
vigorous  style,  viz. : 

'*  If  an  editor  or  publisher  chooses  to  become  the  retailer  of 
private  scandal,  without  taking  the  trouble  to  inquire  into  the  truth 
of  what  he  publishes,  the  law,  which  is  as  studious  to  protect  char- 
acter as  the  property  of  a  man  will  hold  him  to  responsibility. 

''The  rule  is  not  only  just  and  wise  in  itself,  but  if  strictly  and 
inflexibly  adhered  to  and  applied  by  the  courts  and  juries  will  greatly 
tend  to  the  promotion  of  truth,  good  morals  and  common  decency 
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on  the  part  of  the  press,  by  inculcating  caution  and  inquiry  into  the 
truth  of  charges  against  private  character  before  they  are  published 
and  circulated  throughout  the  community." 

Very  much  the  same  language  is  employed  in  Staub  vs.  Van 
Benthuysen,  36  An.  467. 

Having  been  at  the  pains  to  closely  scrutinize  all  the  authorities 
and  text  writers,  both  ancient  and  modern,  we  find  them  consistent 
and  uniform  to  the  effect  that  the  publication  of  statements 
selected  from  other  journals  that  are  injurious  to  the  reputa- 
tion or  character  of  private  individuals  or  public  officials ;  or  edi- 
torial articles  favorably  commenting  thereon,  if  false  in  fact  are 
libelous  and  defamatory,  and  are  presumed  to  be  malicious,  and, 
therefore,  actionable.  The  authorities,  English  as  well  as  American, 
have  generally  held  the  publisher  and  editor  of  a  newspaper  to  the 
same  rigid  responsibility  with  any  other  person  who  makes  injurious 
communications.  Malice  on  his  part  is  conclusively  inferred,  if  the 
communications  are  false,  in  fact.  It  is  no  defence  that  they  have 
been  copied  with  or  without  comment,  from  another  paper ;  or  that 
the  source  of  information  is  stated  at  the  time,  and  the  information 
is  believed  to  be  true. 

The  freedom  of  speech  and  liberty  of  the  press  were  designed  to 
secure  constitutional  immunity  for  the  expression  of  opinion;  but 
that  does  not  mean  unrestrained  license,  nor. does  it  confer  the 
right  upon  the  editor  of  a  newspaper  to  print  whatever  he  may 
choose,  no  matter  how  false,  malicious  or  injurious  it  may  be,  with- 
out  full  responsibility  for  the  damage  it  may  cause. 

The  modern  rule  with  regard  to  the  conditional  privilege  which 
newspaper  publications  enjoy  is  that  when  the  publication  is  made 
in  good  faith,  in  the  ordinary  course  of  the  publisher's  business, 
with  good  motives  and  for  justifiable  ends  and  without  any  inten^ 
tion  to  work  injury  to  the  reputation  or  character  of  the  subject  of 
it,  the  party  injured  will  be  restricted  in  his  recovery  to  actual  dam- 
ages. 

But  every  publisher  is  therefore  liable  not  only  for  the  estimated 
damages  to  credit  and  reputation  and  such  special  damages  as  may 
appear,  but  also  such  damages  on  account  of  injured  feeling  as  must 
unavoidably  be  inferred  from  such  libel,  published  in  a  newspaper 
of  large  circulation  and  position  of  influence. 

As  the  law  looks  to  the  animus  of  the  publisher  in  permitting  his 
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columns  to  be  employed  for  the  dissemination  of  calamny,  circom- 
stances  may  be  shown  in  mitigation  of  damages. 

It  was  npon  this  ground  that  our  learned  brother  of  the  lower 
court  placed  his  rulings  and  must  have  rested  his  judgment,  and  the 
circumstances  pointed  to  as  justifying  the  judgment  were  that  the 
administration  of  the  government  of  the  city  of  New  Orleans  had 
become  so  notoriously  corrupt  that  suspicion  in  the  public  mind 
rested  alike  upon  all  those  in  any  manner  connected  with  it  and 
urgently  demanded  investigation  and  reform.  That  the  defendant, 
as  a  faithful  and  fearless  public  journalist,  felt  in  duty  bound  ta 
direct  public  attention  to  this  serious  condition  of  public  affairs,  and 
consequently  when  Orlopp,  an  important  city  contractor,  made  the 
aforesaid  disclosure  to  other  city  papers,  he  deemed  it  the  discharge 
of  a  public  duty  to  make  upon  them  the  editorial  comment  that  i» 
complained  of.  With  all  due  consideration  given  to  tMs  commend- 
able purpose,  we  can  not  hold  that  the  publication  entitled  '*  The- 
Den  of  Thieves"  can  be  considered  as  protected  by  the  conditional 
privilege  of  the  press. 

The  law  is  studious  to  protect  the  character  as  it  is  to  protect  th& 
property  of  a  man.  This  rule  is  not  only  just  and  wise,  but  if  strictly 
adhered  to,  and  inflexibly  maintained  and  applied  by  the  courts,  it 
will  greatly  tend  to  the  promotion  of  truth,  good  morals  and  good 
citizenship,  by  encouraging  caution,  and  inquiry  into  the  truthfulnesa 
of  charges  before  the  damaging  publication  is  made  and  circulated 
throughout  the  community. 

In  this  case  no  claim  is  made  to  the  effect  that  the  statements 
made  in  the  defendants'  editorial  were  true ;  but  that  under  the  cir- 
cumstances, he  believed  them  to  be  true.  But  he  did  not  personally 
know  the  facts  related  to  be  true,  and  instituted  no  inquiry  for  the 
purpose  of  ascertaining  their  truth  or  falsity.  The  irresistible  in- 
ference is  that  the  statement  was  slanderous  and  libelous  and  within 
the  meaning  of  the  law,  malicious  and,  as  such,  actionable.  But  we 
think  the  defendant  is  only  bound  for  actual  damages,  and  that  they 
include  wounded  feelings  and  a  sense  of  iniury  and  wrong  suffered 
by  the  plaintiff.  We  think  the  judgment  appealed  from  correct  and 
it  is  affirmed. 
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No.  12, 198. 

Statb  bx  bbl.  Jambs  Wilkinson  vs.  Robbbt  Hbnqbl,  Judgb  of 
thb  twbnty-sboond  judicial  distbiot. 

When  a  District  Judge  Is  a  party  to  a  contested  election  suit,  and  his  recusation  Is 
suggested  on  the  ground  of  personal  Interest,  it  is  his  duty  to  enter  in  said 
cause  an  order,  in  open  court  at  term  time,  recusing  himself,  and  for  the  trial 
thereof,  appoint  some  Judge  of  an  adjoining  district  to  gro  into  his  court  and 
try  and  determine  the  cause. 

In  case  said  recused  case  has  not  been  tried  within  nine  months  from  the  date  of 
the  judge's  recusation,  It  shall  then  be  the  duty  of  the  judge  to  order  the  trans- 
fer of  the  case  into  the  court  of  an  adjoining  district  for  trial. 

There  is  no  law  in  force  which  proTldes  for  the  order  of  recusation  to  be  entered 
in  chambers,  and  mandamui  will  not  go  to  respondent  coercing  him  to  do  so. 


0 


N  APPLICATION  for  Writs  of  Mandamus  and  Prohibition. 


James  WUhinson^  in  propria  persona.  Relator. 


E,  H.  McCaleb  and  John  Dymond,  Jr.,  Respondent. 


Submitted  on  briefs  June  6,  1896. 
Opinion  handed  down  June  15,  1895. 


Application  for  Wbits  of  Mandamus  and  Prohibition. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  representations  of  the  relator  are  that  on  the 
12th  of  May,  1896,  he  filed  a  suit  against  the  respondent  in  said  judi- 
cial district  and  parish  of  Plaquemines,  entitled  James  Wilkinson 
ys.  Robert  Hingle,  bearing  the  docket  number  213 — the  original 
record,  and  all  the  proceedings  in  which  are  annexed  and  made  part 
of  the  proceedings  herein  for  reference — **  contesting  his  title  or 
right  to  the  office  of  district  judge." 

That  there  being  no  term  of  court  for  said  parish  within  the  five 
weeks  ensuing  after  the  service  of  his  petition  in  said  suit,  the  then 
presiding  judge  of  said  court  granted  an  order  directing  a  special 
jury  to  be  summoned  for  the  trial  of  said  cause ;  and  further  ordered 
that  said  cause  be  fixed  for  trial  before  said  jury  on  the  third  Mon- 
day in  June,  1896. 
72 
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That  soon  thereafter  the  respondent  was  commissioned  as  judge  of 
said  court,  and  he  (relator)  called  upon  him,  and  formally  petitioned 
him  to  recuse  himself  in  said  cause,  and  appoint  some  judge  of  an 
adjoining  district  to  try  the  same. 

That  the  respondent  should  have  recused  himself  without  delay, 
yet  he  has,  on  the  contrary,  '<  failed  and  refused  to  recuse  himself, 
stating  that  he  can  issue  no  order,  or  do  anything  in  this  cause  save 
during  a  session  or  term  of  court." 

Thereupon  relator  represents  **  that  such  failure  and  refusal  on 
the  part  of  the  respondent  is  illegal,  and  a  denial  of  justice  on  his 
part;"  and  '<  that  unless  the  said  recusation  is  had  and  a  judge  ap- 
pointed to  try  said  cause  before  the  said  day  is  appointed  for  the 
trial  thereof,  that  the  special  jury  (summoned)  to  try  the  same  will 
have  to  adjou  n  and  be  resummoned,  or  finally  discharged  and  a  new 
jury  selected." 

That  he  is  entitled  to  a  summary  trial,  and  to  have  said  applica- 
tion for  the  recusation  of  the  judge  acted  upon  immediately  and  in 
chambers;  and  to  have  the  respondent  enter  an  order  making  a 
summary  and  immediate  transfer  of  said  cause  '<  to  an  adjoining  and 
impartial /orum  "  for  immediate  trial  and  decision. 

Relator  alleges  that  subsequent  to  the  formal  tender  of  his  plea  of 
recusation  the  respondent  is  without  right  or  authority  to  grant  any 
order  or  take  any  action  in  the  aforesaid  cause,  save  and  except  to 
recuse  himself  and  appoint  another  judge  to  try  the  same. 

It  is  on  the  foregoing  averments  that  the  relator  prays  for  a  writ 
of  mandamus  to  compel  the  respondent  to  enter  an  order  in  chambers 
and  inatanter  recuse  himself,  and  for  a  writ  of  prohibition  preventing 
him  from  granting  any  other  order,  or  taking  any  further  action 
in  said  cause. 

The  substance  of  relator's  plea  of  recusation  in  the  aforesaid 
suit  is,  that  respondent  has  a  paramount  interest  in  the  trial  and  de- 
cision of  said  cause,  and  that  same  is  sufficient  '^  to  warp  his  judg- 
ment and  prejudice  his  mind  in  deciding  same."  Thereupon  he 
represents  it  to  be  the  duty  of  respondent  '^to  forthwith  recuse 
himself  in  this  cause  and  appoint  the  senior  judge  of  the  Civil  District 
Court  for  the  parish  of  Orleans  to  try  said  cause  in  his  place  and 
stead,"  etc. 

As  soon  as  said  plea  was  handed  to  the  respondent  in  chambers 
during  the  vacation  of  his  court,  he  made  the  following  counter- 
statement,  substantially,  in  reply,  to -wit: 
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That  considering  the  provisions  of  Act  40  of  1880  he  would  have 
the  right  to  select  the  jadge  to  whom  the  plea  of  recusation  should 
be  referred  for  trial ;  and  further  considering  that  the  provisions  of 
Act  24  of  1894  have  materially  changed  the  procedure  in  contested 
election  cases  to  one  of  ordinary  form,  his  conclusion  was  that  there 
is  no  law  authorizing  him  to  grant  an  order  in  chambers  recusing 
himself,  but  that  same  can  alone  be  made  in  open  court.  Therefore 
he  declined  to  enter  the  order  in  chambers,  and  deferred  action  until 
such  time  as  his  court  should  be  in  session  for  the  transaction  of 
business. 

The  relator's  plea  of  recusation  and  his  answer  thereto  are  annexed 
to  and  made  parts  of  his  return ;  and  therein  are  set  out  with  some 
elaboration  the  same  grounds  for  the  denial  of  relief  in  the  premises 
to  the  relator. 

Considering  the  allegations  of  the  petition  and  the  respondent's 
return,  the  sole  question  for  decision  appears  to  be,  whether  the  law 
makes  it  the  plain  ministerial  duty  of  a  judge  having  a  personal 
interest  in  a  suit  pending  in  his  court  to  at  once,  and  in  chambers, 
enter  an  order  recusing  himself  upon  his  recusable  interest  being 
Buggested  by  one  of  the  parties  thereto ;  and  the  result  must  be  that 
if  we  do  not  find  that  such  duty  is  plainly  imposed  by  law  the  relief 
prayed  for  by  the  relator  must  be  refused. 

Relator  relies  mainly  upon  the  provisions  of  Act  129  of  the  extra 
session  of  1877  as  controlling  the  method  of  transferring  contested 
election  cases,  in  case  the  judge  of  the  court  wherein  same  are  pend- 
ing shall  be  recused.  His  counsel  states  that  *'-  by  the  provisions  of 
the  above  law  the  plea  to  the  recusation  could  be  filed  at  the  time  of 
filing  the  cause,  or  at  any  time  previous  to  its  assignment,  and  was 
to  be  passed  upon  and  the  case  sent  with  the  record  to  the  judge  of 
the  adjoining  district  *  *  *  Under  the  plain  letter  of  this  law 
(the  act  of  1877)  the  plea  was  to  be  filed  and  acted  upon  imme- 
diately."    Brief,  p.  2. 

On  the  contrary,  counsel  for  respondent  contends  that  under  the 
provisions  of  Act  72  of  1884,  he  was  entitled  to  a  delay  of  thirty  days 
within  which  to  pass  upoa  any  matter  submitted  to  his  court,  and 
consequently  relator's  application  was  premature. 

His  contention  on  the  merits  is,  that  there  is  no  law  authorizing 
the  judge  to  grant  an  order  of  recusation  in  chambers — that  is,  out  of 
term  time.    That  not  only  is  there  no  law  authorizing,  but  none  re- 
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quiring  that  Buch  an  order  be  granted  otherwise  than  in  open  court, 
at  term  time ;  and  that  in  the  absence  of  any  such  requirement,  the 
respondent  can  exercise  his  discretion. 

That  the  former  law  providing  for  the  summary  trial  of  contested 
election  cases  was  repealed  by  Act  24  of  1894,  which  proyides  that 
cases  of  contested  elections  for  State,  parish,  district  and  municipal 
offices  shall  be  filed  and  tried  as  ordinary  suits,  except  that  they 
shall  enjoy  a  preference  of  trial  oyer  other  ordinary  suits. 

And  based  on  that  statutory  change,  the  further  contention  of  re- 
spondent's counsel  is,  that  such  cases  shall  be  tried  at  regular  terms 
of  court,  by  juries  regularly  selected  for  attendance  upon  such  terms 
of  court — ^in  case  jury  trials  shall  be  applied  for — and  consequently 
there  is  no  occasion  for  that  celerity  of  proceeding  which  is  suggested 
in  the  petition  of  relator  with  respect  to  a  chamber's  order  of  recu- 
sation. 

They  insist  that  a  district  judge  is  a  State  officer  within  the  mean- 
ing of  the  law  in  respect  to  contested  elections,  citing  Wilson  ts. 
Wiltz,  82  An.  691;  State  ex  rel.  Attorney  General  ts.  Lamantia,  83 
An.  449,  and  Sheboygan  Gotlnty  vs.  Parker,  8  Wallace,  98. 

Finally,  counsel  for  the  respondent  insists  that  Act  40  of  1880  is 
the  law  in  force  with  regard  to  the  recusation  of  judges  elected  under 
the  Constitution  of  1879 ;  and  they  specially  invoke  the  interpreta- 
tion which  this  court  gave  to  that  statute  in  State  ex  rel.  Jones  vs. 
Judge,  41  An.  819. 

They  also  make  the  point  that  mandamiLS  is  not  a  writ  of  right 
and  will  not  go  in  any  case  in  which  adequate  relief  can  be  obtained 
by  appeal,  citing  State  ex  rel.  Helphen  vs.  Judge,  88  An.  97;  State 
ex  rel.  Railroad  Company  vs.  Judge,  86  An.  894. 

Per  contra  relator's  counsel  insists  that  it  was  equally  the  duty  of 
the  respondent,  under  the  law  of  1877  or  of  1880,  to  have  made  the 
order  of  recusation  in  chambers. 

We  may  preface  our  examination  and  conclusion  with  the  state- 
ment that,  in  our  opinion  the  relator's  case  must  stand  upon  the  law 
in  respect  to  the  time  and  manner  in  which  an  order  of  recusation 
must  be  made  by  a  judge  on  account  of  bis  personal  interest  in  the 
suit  which  is  depending  in  his  court;  and  that  the  equitable  con- 
sideration suggested  by  relator  can  not  aid  or  assist  in  the  least,  in 
the  interpretation  of  matters  of  our  supervisory  power. 

We  may  further  premise  by  saying,  that  in  our  opinion  Act  72  of 
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1884,  refers  in  terms  to  *<  causes  taken  under  advisemeuc  by  dis- 
trict judges,"  exclusively,  and  not  to  orders  of  recusation  and  the 
like. 

Ad  examination  of  Act  129  of  1877,  extra  session,  discloses  that  in 
a  suit  to  contesc  an  election  for  a  judicial  office,  wherein  the  presid- 
ing judge  of  the  district  has  a  personal  interest,  '*  on  motion  of  the 
defendant  or  of  the  plaintiff,  either  may,  at  any  time  before  the  as ' 
ngnment  of  the  ccMe,  have  the  same  transferred  to  and  tried  by  the  Judge 
of  the  District  Court  whose  residence  is  nearest  to  the  residence  of  the 
defendant.^^     Sec.  1. 

It  further  provides  that  ^<  the  plaintiff  or  the  defendant  may,  at 
the  time  the  suit  is  instituted  or  at  any  time  after,  apply  to  the  judge 
of  said  residence  for  a  rule  issued  to  the  judge  who  can  not  try  the 
case  because  recused  on  his  own  motion,"  or  otherwise,  *'  to  show 
cause  within  three  days  from  the  date  of  service  of  said  rule  why  he 
should  not  try  the  case,  and  that,  in  applying  for  said  rule,  the  said 
plaintiff  shall  swear  that  the  defendant  is  interested,"  etc.     Sec.  3. 

It  further  provides  *'  that  upon  the  said  application  being  made,  it 
shall  be  the  duty  of  the  judge  applied  to  to  make  the  said  rule  abso- 
lute if  cause  of  recusation  exists  and  if  his  residence  is  nearest  to 
the  residence  of  the  defendant,  as  above  mentioned,"  etc.     Sec.  4. 

The  substance  of  the  foregoing  provisions  is  that  when  a  district 
judge  is  personally  interested  in  a  suit  contesting  his  election  to  such 
judicial  office,  either  party  may  at  any  time  before  the  assignment 
of  the  case  for  trial  have  the  cause  assigned  to  and  tried  by  the  judge 
of  an  adjoining  district,  and  that  at  the  time  the  suit  is  filed,  or  at 
any  time  thereafter,  apply  to  the  judge  of  the  adjoining  district  to 
whom  it  is  assignable,  for  a  rule  upon  the  judge  who  has  an  interest 
to  show  cause  within  three  days  why  the  former  should  not  try  the 
case. 

That  upon  said  application  being  made,  and  sworn  to,  it  shall  be 
the  duty  of  the  judge  applied  to — ^that  is,  the  judge  of  the  adjoining 
district — ^to  make  said  rule  absolute,  if  cause  of  recusation  exists. 

From  the  foregoing  analysis  of  that  act,  it  seems  clear,  that  the 
purpose  of  the  Legislature  was  to  deprive  the  judge  who  was  per- 
sonally interested  in  a  contested  election  suit,  of  all  power  over  the 
question  of  his  recusation  vet  non,  and  to  confer  it  upon  the  judge  of 
the  adjoining  district,  exclusively. 

This  is  not  the  interpretation  which  the  relator  has  placed   upon 
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that  statute.  It  is  just  the  opposite  view  of  it  that  he  has  taken, 
in  asking  for  a  writ  of  mandamus  to  coerce  the  respondent  to  per- 
form a  duty,  the  power  to  perform  which  was  expressly  taken  away 
from  him  thereby. 

Referring  to  Act  40  of  1880,  we  find  it  is  general  law  upon  the 
sabject  of  the  ^'  causes  of  recusation  of  the  district  judges  and  the 
trial  of  recused  causes;  "  and  it  specially  provides  *'  that  in  cases  in 
which  a  judge  of  the  District  Court  shall  be  recused  for  the  cause  of 
interest,  he  shall,  for  the  trial  thereof,  appoint  some  district  Jv^e  of 
an  adjoining  district j  *  *  *  and  the  order  of  the  court  making 
the  appointment  shall  be  entered  on  the  minutes  thereof,"  etc.  Sec. 
3,  Act  40  of  1880. 

And  it  is  made  the  duty  of  the  judge  thus  appoinied  <'  to  go  to  the 
court  at  which  the  recused  case  *  is  pending,'  and  there  try  and 
determine  the  case."     Ibid.,,  Sec.  4. 

It  further  provides,  that  if  said  recused  case  '<  has  not  been  tried 
in  nine  months  from  the  date  of  the  recusation,  it  shall  be  the  duty 
of  the  district  judge  to  order  the  transfer  of  such  case  to  the  District 
Court  of  the  nearest  parish  of  aa  adjoining  district,  the  judge  of 
which  is  competent  to  try  the  cause,"  etc.    J&td.,  Sec.  5. 

It  further  provides,  that  ^'ail  laws  or  parts  of  laws  in  conflict  with 
this  act  be  and  the  same  are  hereby  repealed."     Ibid,,  Sec.  8. 

It  is  quite  apparent  that  this  law  covers  the  same  ground  exactly 
as  that  which  is  covered  by  the  Act  of  1877.  In  other  words,  the 
mode  to  be  pursued  at  the  inception  of  a  contested  election  suit,  in 
which  a  District  Judge  has  a  personal  interest,  is  for  the  recused 
judge  to  appoint  the  judge  of  an  adjoining  district  to  try  said  re- 
cused case,  whose  duty  it  shall  be  to  go  to  the  court  in  which  the 
recused  case  is  pending  and  try  the  same.  It  is  equally  apparent, 
that  the  respondent  would  have  violated  the  provisions  of  this  act, 
if  he  had  attemped  to  transfer  this  cauBe  to  a  judge  of  some  adjoin- 
ing district  under  the  Act  of  1877,  as  the  relator  proposed  to  have 
him  do,  and  before  the  lapse  of  the  period  of  nine  months.  Indeed, 
that  act  seems  to  us  illogical,  in  that  it  proposes  to  summarily  divest 
a  District  Judge  of  all  power  over  a  cause  pending  in  his  court,  and 
to  assign  the  same  to  the  judge  of  an  adjoining  district  for  the  pur- 
pose of  determining  the  recusable  interest  of  the  judge,  upon  the 
simple  motion  of  a  party  to  the  suit,  and  who  is  directly  interested 
in  the  result  thereof. 
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Certain  it  is,  that,  under  the  Act  of  1880,  the  respondent  had  neither 
power  or  anthority  to  transfer  the  cause  of  Wilkinson  vs.  Hingle  **to 
an  adjoining  and  impartial  forum  "  for  immediate  trial  and  decision, 
as  relator  claims  he  should  have  done ;  and  has  not  made  himself 
amenable  to  mandamus  because  he  has  declined  so  to  do. 

The  Act  of  1880  was  examined  and  construed  in  State  ex  rel. 
Gates  vs.  Judge,  38  An.  452. 

It  has  been  settled  by  judicial  construction,  that  the  act  of  1877 
was  repealed  and  superseded  by  the  act  of  1880. 

State  ex  rel.  Jones  vs.  Judge,  41  An.  819. 

From  a  careful  review  of  all  the  legislative  acts  and  authorities 
bearing  on  the  question,  it  appears  that  the  plea  of  recusation  must 
be  formally  filed  in  the  contested  election  suit,  and  the  judge  whose 
recusation  is  thus  tendered  should  enter  his  order  recusing  himself, 
and  call  the  judge  of  an  adjoining  district  to  come  into  his  court  and 
try  the  recused  case— if  the  cause  of  recusation  is  conceded,  or  ap- 
parent; but  same  is  alone  triable  in  open  court.  State  ex  rel.  Segura 
vs.  Judge,  87  An.  253 ;  Hunter  vs.  Blackman,  Man.  Unr.  Cases,  427 ; 
State  ex  rel.  Trimble  vs.  Judge,  88  An.  247. 

The  judge  thus  selected  must  leave  his  own  court,  and  go  into  the 
court  of  the  recused  judge,  and  try  and  decide  the  case  conformably 
to  the  provisions  of  Act  24  of  1894,  as  a  district  judge  is  a  district 
QlBcer  in  the  sense  of  that  statute ;  and  they  declare  that  such  suits 
as  come  within  the  contemplation  of  that  act  shall  be  tried  '*  in  all 
respects  as  ordinary  suits."  And  the  provisions  of  that  act  are  gen- 
eral and  sweeping  and  embrace  all  officers  therein  enumerated, 
whether  State,  parish,  district,  or  municipal;  and  in  this  respect 
they  are  an  enlargement  of  those  of  Act  24  of  1877. 

Our  conclusion  is  that  relator  has  not  stated  a  case  entitling  him 
to  relief,  and  hence  the  preliminary  restraining  order  is  set  aside, 
and  the  relief  prayed  for  denied  at  his  cost. 


Nos.  11,950  AND  12,163. 
Succession  of  Thomas  Barry. 

The  marriage  decreed  null  produces  civil  i^ffects  when  contracted  in  good  faith. 

The  wife,  who  in  good  faith,  marries  a  divorced  man  believing  that  the  divorce 
was  legally  obtained;  if  the  divorce  be  subsequently  declared  a  nullity  is  pro- 
tected by  those  laws  enacted  for  the  protection  of  the  weak  and  innocent. 
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The  efleota  whioh  the  husband  and  wife,  at  the  time  of  the  dissolntion  of  the  mar- 
riage, own  are  presumed  common  effects  or  gains,  unless  it  be  satisfactorily 
proYvd  which  of  such  effects  they  brought  In  marriage. 

The  same  rule  applies  to  a  putative  marriage  in  so  far  as  the  spouse,  In  good  faith, 
is  concerned. 

The  costs  of  settlement  of  community  Interests  are  charged  to  each  In  proportion 
to  the  interest  of  the  respective  parties. 

A  PPBAL  from  the  Civil  District  Court  for  the  Parieh  of  Orleans. 
^  *     Monroe,  J. 

Louque  <&  Pomes  for  Mrs.  T.  Barry,  Administratrix  and  Heir,  Ap- 
pellant in  11,960,  Appellee  in  12,168. 


Dart  <fir  Keman  for  Christine  Folz  et  al.,  Opponents,  Defendant 
Appellees  in  11,960,  Appellants  in  12,168. 


Argaed  and  sabmitted  May  8,  1896. 
Opinion  handed  down  May  18,  1896. 
Rehearing  refused  June  80,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  public  administrator  applied  for  the  administra- 
tion of  the  succession  of  the  late  Thomas  Barry. 

Mrs.  Mary  Barry  opposed  the  application,  alleging  that  she  was 
the  widow  of  Thomas  Barry. 

This  court  held,  in  the  former  appeal,  that  there  was  evidence  of  a 
suit  for  divorce  and  of  a  judgment  rendered,  dissolving  the  marriage, 
but  that  it  was  not  sufficiently  shown  that  any  decree  had  ever  been 
signed.     Succession  of  Thomas  Barry,  47  An.  888,  841. 

The  administration  having  been  entrusted  to  Mrs.  Mary  Barry,  she 
filed  her  final  account. 

The  heirs  of  Margaret  Barry,  averring  that  she  was  the  wife  of 
Thomas  Barry,  claim  by  inheritance  her  interest  in  the  community 
which,  they  contend,  existed  between  her  and  Thomas  Barry. 

The  District  Court  maintained  their  opposition  and  decreed  that 
they  were  entitled  to  a  portion  of  the  community. 

From  the  judgment  of  the  District  Court  the  appellant  prosecutes 
this  appeal  in  her  individual  capacity  and  as  administratrix. 
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The  appellees  have  accepted  the  judgment  as  correct  and  have  made 
no  application  to  amend  the  judgment.  In  so  far  as  relates  to  the 
appellees,  no  issue  is  presented  by  them  in  regard  to  the  amount 
allowed  as  their  share  of  the  community. 

The  appellant  urges  that  Margaret  Barry  never  was  the  wife 
of  Thomas  Barry,  as  the  latter  Thomas  Barry  had  not  obtained  a 
divorce  prior  to  the  marriage  ceremony,  whereby  Margaret  Barry 
claimed  to  have  been  united  in  marriage  with  him. 

In  the  second  place  it  is  contended  that  no  community  property 
was  acquired  by  them. 

It  is  not  denied  that  Thomas  Barry  was  married  to  the  appellant 
in  1874  and  that  she  separated  from  her  husband.  It  is  also  admitted 
that  proceedings  for  a  divorce  were  instituted  by  Thomas  Barry 
against  his  first  wife.  The  point  of  difference  between  the  appellant 
and  appellees  is  whether  it  was  prosecuted  or  not  to  a  final  judg- 
ment. While  not  conclusive  there  is  proof  before  us  that  a  judg- 
ment of  divorce  was  rendered.  But  we  are  not  concerned  with  the 
finality  or  validity  of  that  decree,  as  the  question  is  the  good  faith 
vel  non  of  the  second  wife,  from  whom  the  appellees  inherit. 

The  second  wife  was  married  to  Thomas  Barry  on  the  12th  of  May, 
1879.  The  marriage  was  duly  solemnized ;  she  died  without  issue 
in  January,  1886. 

The  evidence  discloses  that  she  was  industrious  and  economical. 
She  was  a  wage  earner,  and  her  small  earnings  became  part  of  the 
common  property. 

The  first  wife,  who  is  the  appellant  here,  lived  in  this  city  under 
the  name  of  Mary  Doyle,  a  name  by  which  she  was  known  after 
her  separation  from  her  husband.  She  never,  at  any  time,  dis- 
closed to  any  one,  as  far  as  the  record  shows,  that  she  was  the 
wife  of  Thomas  Barry.  She,  by  her  silence,  lent  countenance  to 
statements  that  he  was  a  divorced  man.  After  his  death,  a  few  years 
after  the  death  of  his  second  wife,  the  widow  Mary  Barry,  who  claims 
that  she  is  the  sole  heir  of  the  community,  did  not  attend  the 
funeral,  and  was  indifferent,  save  as  to  the  property,  to  recover  which 
she  invoked  ties  of  matrimony  long  ignored,  ties  which  had  been  ad- 
vertised as  dissolved  as  required  by  law  in  matter  of  divorce  in  the 
official  journal.  A  judgment  of  divorce  was  advertised  as  required 
by  law  in  matter  of  divorce. 

The  judgment  is  lost,  or  possibly  the  advertisement  was  unauthor- 
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ized  and  unsupported  by  judgment.  Be  this  as  it  may,  the  second 
wife  and  her  family,  prior  to  her  marriage,  had  reason  to  believe  that 
Thomas  Barry  was  a  divorced  man ;  a  status  supported  by  common 
report.  It  is  not  the  case  of  one  who  becomes  the  hasty  and  thought- 
less victim  of  the  merest  impostor.  He  was  known,  and  had,  during 
many  years  in  this  city  by  his  industry,  accumulated  a  few  thousand 
dollars. 

The  evidence  at  hand,  after  many  years  since  the  divorce  proceed- 
ings, may  not  have  been  sufficient  to  prove  conclusively  that  the  di- 
vorce had  been  decreed,  and  yet  justify  the  belief,  in  good  faith, 
that  it  had  been  granted. 

There  was  error  on  the  part  of  the  wife ;  it  was  not,  however,  under 
the  circumstances  inexcusable.  The  record  discloses  that  the  wife 
was  ignorant  of  any  pre-existing  hindrance  to  her  marriage.  Her 
memory,  in  all  justice,  should  be  acquitted  from  the  obloquy  of  con- 
cubinage, for  she,  we  believe,  became  Thomas  Barry's  wife  in  good 
faith.  She  had  no  cause,  in  reason,  to  suspect  that  he  was  not  the 
divorced  man  he  represented  himself  as  being.  He  also  seems  to  have 
acted  in  good  faith.  May  it  not  be  that  the  copy  of  the  judgment 
was  lost  or  mislaid,  and  that  he  did  not  commit  the  offence  charged. 
Her  good  faith,  at  any  rate,  is  sustained,  as  we  appreciate  the  evi- 
dence. 

<<  L'6ponx  qui  ignore  que  son  conjoint  est  engag6  dans  les  liens 
d'un  mariage  est  de  bonne  foi;  celaa  6t6  jug6,  et,  en  v6rit6,  il  ne  faut 
pas  d' arret  pour  d6montrer  ce  qui  est  clair  comme  la  lumi^re  du 
jour."     Laurent,  Vol.  2,  p.  636. 

As  the  wife  had  reason  to  believe  that  the  tie  uniting  them  was 
legitimate,  the  marriage  produced  civil  effects.  The  marriage  con- 
tracted on  the  faith  of  a  divorce,  although  it  subsequently  is  decreed 
that  the  divorce  was  null,  will  have  civil  effect  in  favor  of  the  spouse 
who  was  in  good  faith. 

This  being  our  conclusion  in  regard  to  the  good  faith  of  the  sec- 
ond wife,  it  follows  that  the  community  must  be  settled  as  if  there 
had  been  a  community  in  fact  under  a  marriage  in  regard  to  the 
legality  of  which  there  was  no  question. 

But  it  is  contended  by  the  appellant,  Mary  Barry,  that  the  record 
does  not  disclose  that  there  was  a  profit  enuring  to  the  community 
At  the  death  of  Margaret  B  rry,  the  second  wife,  in  1886. 

The   proof  upon  this  point  is  an  act  of  sale  signed  by  Thomas 
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Barry.  A  declaration  in  the  act  shows  that  the  property  was  bought 
by  him  during  the  existence  of  the  community  with  the  second  wife. 
The  declaration,  unquestioned  as  to  its  correctness,  proved  the  date 
it  was  bought. 

The  purchase  by  him  and  the  sale  were  made  during  the  existence 
of  the  community. 

The  objection  more  particularly  pressed  upon  our  attention  is :  If 
Barry  came  into  possession  of  the  price  of  the  property  in  1884, 
non  oonatat  that  the  money  was  still  in  his  possession  when  Marga* 
ret  Barry  died  in  1886. 

We  think  a  statement  of  the  fact  bearing  upon  this  point  is  a  sat- 
isfactory answer  to  the  objection. 

The  credit  portion  of  the  sale  of  the  community  property  was  col- 
lected b^  the  survivor  in  community  after  the  death  of  the  second 
Mrs.  Barry.  It  was  an  asset  of  the  community  collected  after  its 
dissolution. 

With  reference  to  the  cash  paid  at  the  time  that  the  deed  was 
signed,  about  nine  months  prior  to  the  death  of  Mrs.  Margaret  Barry : 

We  do  not  find  that  the  cash  portion  of  that  sale  is  included  in  the 
amount  aliowed  to  the  heirs  of  Mrs.  Margaret  Barry,  and  therefore 
the  objection  is  nut  sustained  by  the  fact. 

As  to  the  remainder  collected  after  her  death,  it  was  beyond  all 
question  community,  and  as  such  properly  distributed  by  the  judg- 
ment of  the  District  Court. 

The  article  of  the  Code  is  plain.  Its  effects  are  divided  in  the 
equal  portions  at  the  dissolution  of  the  marriage,  and  all  effects  are 
presumed  common  effects,  in  making  this  division,  unless  it  be  satis- 
factorily proved  which  of  such  effects  they  brought  in  marriage.  C. 
C.  2405. 

The  promissory  notes  in  the  possession  of  the  husband  at  the  dis- 
solution of  the  marriage  must  be  accounted  for  in  the  settlement  of 
the  community.  It  is  a  fair  inference  that  they  have  been  collected 
by  him. 

Both  appellant  and  appellee  have  directed  our  attention  to  a  cleri- 
cal error  in  the  judgment;  the  names  of  the  mother  of  Margaret 
Barry,  Mrs.  Christine  Foltz,  and  the  name  of  a  brother,  John  G. 
FoUz,  were  omitted.  The  amendment  of  the  judgment  will,  there- 
fore, be  made  by  inserting  the  names  of  all  the  opponents  in  the 
judgment. 


48  1148 
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By  consent  of  coansel,  Mrs.  Mary  Barry's  appeal  and  the  devoln- 
tive  appeal  of  the  opponents  are  heard  at  the  same  time,  and  the 
question  of  costs,  in  so  far  as  relates  to  opponents,  is  decided. 

The  appellees  ask  that  the  jadgmeot  be  amended  by  striking  out 
the  clause  of  the  judgment  decreeing  a  contribution  to  the  costs  and 
expenses  in  proportion  to  the  sum  allowed  to  the  opponents. 

The  settlement  was  for  the  benefit  of  both  communities,  and  to 
enable  each  to  receive  its  portion ;  that  settlement  enters  into  the 
settlement  of  the  succession,  and  the  costs  were  properly  taxed  by 
the  judge  of  the  District  Court. 

It  has  been  said  in  a  case  similar  to  this  case  that  the  rule  the  most 
reasonable  to  follow  is  to  consider  the  property  acquired  during  each 
marriage  as  belonging  to  the  community  of  each  marriage  (as  the 
result  of  a  partnership  such  as  partnership  composed  of  two  stran- 
gers) and  to  divide  the  acquets  and  gains,  not  according  to  the 
rules  applying  to  the  conjugal  community,  but  according  to  the 
rules  whereby  generally  partnerships  are  governed. 

In  the  case  of  the  settlement  of  two  partnerships  the  costs  would 
be  taxed  as  thev  are  here  taxed. 

We  think  it  just  to  apply  the  rule  which  applies  to  the  settlement 
of  partnerships. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
appealed  from  is  affirmed  with  the  following  amendments,  making 
Mrs.  Christine  Foltz,  mother,  and  John  Q.  Foltz,  her  brother,  par- 
ties to  the  appeal,  and  to  the  judgment  decreeing  that  as  heirs  of 
Margaret  Barry  they  are  entitled  to  inherit  the  sum  stated  in  the 
judgment. 

As  amended,  the  judgment  is  affirmed  at  appellees'  costs  in  each 
case,  i.  e.  11,950  and  12,163. 


No.  11,945. 
A.  Lehman  &  Co.  vs.  S.  A.  Knapp  bt  al. 

The  plaintiffs  are  creditors  of  the  defendanta  for  goods  sold  them  by  the  latter. 

Burden  of  Proof. — As  to  whether  the  store  was  exolusfvely  kept  to  supply  the  em- 
ployees and  was  not  to  sell  to  all  comers,  th«»  omi*  was  shifted  ^by  evidence 
strong  enough  to  establish  a  prima  facie  case  against  the  defendants.  After  the 
burden  had  changed  to  the  defendants  they  did  not  sustain  their  defence  by 
proof  of  particular  facts  which  were  more  particularly  within  their  knowl- 
edge. 
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Act  ItelaUve  to  Carporattom  prior  to  1888.— A  oorporatlon  may,  as  to  Its  legal  exist- 
ence, be  entirely  legal  and  protect  its  shareholders  fully  to  construct  and 
operate  a  railroad  and  to  engage  in  planting,  under  laws  preceding  the  act  of 
1888;  and  yet  the  shareholders  are  responsible  personally  «f or  carrying  on  a 
commercial  partnership  in  addition. 

Corporation  ZAmlted.— Where  a  corporation  is  created  under  a  general  statute  which 
requires  that  it  shall  be  Incorporated  as  a  corporation  limited,  the  limita- 
tion must  so  appear  in  the  act  of  Incorporation,  otherwise  the  private  Inter- 
ests of  those  who  signed  the  act,  and  were  its  directors,  will  become  responsi- 
ble under  the  terms  of  the  statute. 

Esi4)ppel.—MeTehtjits  who  sell  goods  for  merchandising  to  a  corporation  do  not 
thereby  preclude  themselves  from  holding  the  shareholders  personally  bound 
after  ascertaining  that,  as  to  their  mercantile  transactions,  they  are  responsi- 
ble as  commercial  partners. 

A  motion  to  vacate  the  appointment  of  a  receiver  was  not  an  estoppel  of  record. 

Not  a  New  <pu«f<ion.— There  are  general  statutes  In  a  number  of  States,  also  in  Eng- 
land, giving  authority  to  create  joint  stock  companies  "limited,"  and  Impor- 
tance, In  these  Jurisdictions,  Is  given  to  the  use  of  the  word  limited,  as  in 
Louisiana. 

APPEAL  from  the  Twelfth  Jadicial  District  Court  for  the  Parish  of 
Calcasieu.     Fwji,rM^^  J. 


Areene  P.  Pujo  for  Plaintiffs,  Appellees. 


JD.  B.  Oorham  and  T.  T.  Taylor  for  Defendants,  Appellants. 


Argued  and  submitted  February  10,  1896. 
Opinion  handed  down  February  24, 1896. 
Rehearing  refused  June  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  This  is  a  suit  by  appellee  against  appellants  as  co- 
partners to  recover  for  goods  sold  and  delivered. 

Defendants  plead  the  general  issue,  and  in  support  of  their  ex- 
istence, as  a  corporation,  they  interpose  the  further  plea  of  estoppel. 

The  defendant,  with  another  shareholder,  not  made  a  party,  pro- 
cured a  charter  of  incorporation  for  the  Teche  Railroad  and  Sugar 
Company  to  build  and  operate  a  line  of  railway  from  <<  Huron  Plan- 
tation" in  St.  Martin  parish  to  stated  points;  also  to  own  or  lease 
plantations,  to  grow  cotton,  rice  and  sugar,  to  deal  in  securities 
and  merchandise,  to  operate  sugar  houses  and  refineries. 
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One  of  the  defendants,  charter  member,  was  president,  anocher 
vice  president,  another  secretary,  and  the  last,  the  treasurer,  was 
not  sued. 

In  the  resolutions  of  the  board  of  directors  and  in  all  the  dealings 
and  orders  of  the  company  the  word  limited  was  used.  The  accounts 
were  made  out  and  rendered  to  the  defendants  in  the  name  of  the 
company,  'limited."  The  plaintiffs  were  aware  that  Mr.  S.  A. 
Knapp  was  the  general  manager  and  president,  and  that  the  store  to 
which  the  goods  were  sold  was  kept  on  the  Huron  plantation.  The 
two  clerks,  under  the  directions  of  the  president,  were  to  sell  (the 
manager  and  president  testified)  only  to  the  employees.  These 
clerks  have  not  testified. 

Three  (3)  witnesses  testify  that  it  was  a  public  store  for  all 
comers. 

About  one  year  after  the  company  had  been  in  operation,  it 
became  embarrassed  because  of  failure  to  negotiate  an  expected 
loan  in  England  on  mortgage  bonds. 

On  the  motion  of  a  foreign  creditor  it  was  placed  in  the  hands  of 
a  receiver,  under  appointment  of  the  United  States  Circuit  Court  for 
the  Western  District  of  Louisiana.  The  plaintiffs,  with  other  credit- 
ors, filed  a  motion  in  that  court  to  vacate  the  receivership,  alleging 
that  there  was  no  ground  for  the  appointment;  further,  that  the  cor- 
poration, though  incorporated  as  the  Teche  Railroad  and  Sugar 
Company,  did  business  in  the  name  of  the  Teche  Railroad  and  Sugar 
Company,  Limited.  The  motion,  without  action  by  the  court,  is  of 
record. 

AS  TO  MERCHANDISINO. 

The  corporate  name  was,  as  alleged,  the  Teche  Railroad  and  Sugar 
Company.  It  is  a  disputed  point  whether  the  store  was  for  the  use 
of  the  plantation,  exclusively  as  a  supply  store,  or  a  general  country 
store  in  which  goods  were  sold  to  the  general  public. 

We  will  take  up  and  decide  the  only  question  of  fact  in  the  case 
before  taking  up  and  deciding  points  involving  questions  of  law. 

Goods  for  the  store  in  question  were  bought  from  the  plaintiffs 
and  sold  at  defendants'  counters.  That  they  were  sold  an^  delivered 
by  the  plaintiffs  is  not  disputed,  and  it  is  admitted  that  they  were 
sold  by  the  defendants  as  just  stated.  The  defendants'  position  is 
that  the  corporation,  without  the  word  ''limited,"  could  lawfully 
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have  been  created  for  the  real  purposes  and  basiness  of  its  organiza- 
tion, viz. :  bailding  and  operating  a  railroad,  a  sugar  refinery,  and 
could  own  a  store  as  incidental  for  the  purpose  of  supplying  the  em- 
ployees engaged  by  the  company.  The  position,  as  stated,  may  per- 
haps be  correct,  but  we  do  not  think  it  entirely  covers  the  issue  of 
fact.  As  we  appreciate  the  evidence  the  sales  were  not  limited  to 
the  employees. 

One  of  the  witnesses,  a  commercial  traveler,  testified  that  the 
merchandise  sold  by  him  to  defendant  consisted  of  dry  goods,  notiona 
and  other  articles,  and  he  saw  dry  goods  sold  to  ladies. 

Another  witness,  who  was  at  times  employed  by  the  defendants, 
testified  that  he  bought  for  cash  for  his  own  use  at  this  store. 

We  do  not  infer  from  his  testimony  that  he  was  always  employed 
on  the  plantation  when  he  made  his  purchases.  He  says  that  the 
defendants  kept  an  assortment  of  groceries,  hardware,  tinware  and 
dry  goods;  that  they  were  sold  to  the  public,  as  well  as  to  the  em- 
ployees. 

This  testimony  was,  in  every  particular  as  to  its  being  a  public 
store,  corroborated  by  two  other  witnesses,  who,  themselves,  bought 
from  the  store  when  not  employed  by  the  defendants. 

Defendants'  clerks  were  not  called  as  witnesses  by  their  employ- 
ers. One  of  the  witnesses  for  the  defendant,  in  general  terms,  with- 
out any  direct  reference  to  the  details  of  the  business,  contradicts 
the  evidence  for  plantilTs,  as  to  its  being  a  store  open  to  all  comers. 

The  defendants  aver  that  the  store  was  a  commissary  department 
of  the  enterprise. 

The  plaintiff  denies. 

The  burden  of  proof  is  with  the  one  who  seeks  to  support  his  case 
by  a  particular  fact;  when  that  fact  lies  more  particularly  within  his 
knowledge.    Best  on  Evidence,  Sec.  275. 

The  rule  is  not  without  the  exception,  as  is  shown  by  the  follow- 
ing: 

*'  I  have  always  understood  it  to  be  a  general  rule  that  if  a  negative 
averment  be  made  by  one  party,  which  is  peculiarly  within  the 
knowledge  of  the  other,  the  party  within  whose  knowledge  it  lies 
and  wl^o  asserts  the  affirmative  is  to  prove  it,  and  not  he  who  avers 
the  negative." 

But  in  Elkin  vs.  Sanson,  18  M.  and  W.  665-662,  the  judge  on  this 
dictum  said:  '*  I  doubt,  as  a  general  rule,  whether  these  expressions 
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antoo  fllraig.  They  are  right  as  to  the  we^t  of  the  eTidence,  bat 
theve  ahoukl  be  some  eYidence  to  start  it  in  oider  to  cast  the  oatM  on 
the  other  side."    i5.,  Sec.  300. 

Tlie  eridence  was  positive  that  it  was  a  store  at  which  goods  were 
mM  to  the  public,  and  sufficient  at  least  to  shift  the  burden  of  proof, 
and  render  it  necessary  that  the  defendants  shoold,  throngh  their 
derks  and  other  employees,  prove  needful  facts  in  support  of  their 
contention,  particulariy  within  their  knowledge.  Best  on  Evidence, 
Sec.  275.    Act  No.  102  of  1880. 

This  brings  us  to  a  consideration  of  the  general  statute  authorising 
the  formation  of  corporations,  for  the  constructing  of  railroads,  and 
for  opening  and  maintaining  other  enterprises.  That  statote  does 
not  apply  to  merchandising.  Merchandising  is  the  only  question  be- 
fore us.  We  have  naught  to  do  with  the  railroad  and  agricultural 
enterprises,  properly  organised  we  will  assume  under  the  terms  of 
the  statote.  The  mercantile  affairs  are  all  that  concern  us.  They 
could  not  be  conducted  by  a  corporation  organised  under  the  statute 
in  question.    It  was  prohibited. 

In  view  of  the  (in  elfect)  clearly  expressed  prohibition  the  de- 
fendants  could  not  under  that  statute  claim  corporate  existence  as 
to  the  merchandising. 

ACT  NO.   36  OF  1888. 

We  are  led  from  the  argument  to  believe  that  the  defendants 
claim  to  have  acted,  in  so  far  as  relates  to  merchandising,  under  the 
more  recent  general  statute  of  1888. 

The  act  authorizes  the  formation  of  corporations  for  certain  pur- 
poses and  requires  a  name  to  be  selected. 

In  the  section  follo¥dng,  the  word  '*  limited  "  is  made  part  of  the 
name. 

Evidently  that  word  was  not  added  by  the  defendants  owing  to 
the  want  of  ordinary  care  or  prudence  in  organizing.  The  omission 
of  the  word,  the  law  reads,  shall  render  also  every  person  partic- 
ipants in  such  omission  liable  for  any  indebtedness,  damsge  or  lia- 
bility therefrom.  The  Legislature  has  power  to  impose,  under  the 
limitations,  any  condition  apon  the  enjoyment  of  the  franchise,  which 
the  Qeneral  Assembly  deemed  necessary  or  to  the  public  good. 

In  all  the  laws  relating  to  the  subject  the  General  Assembly  re- 
quires a  name,  and  the  most  recent  statute  requires  that  the  word 
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'* Limited"  shall  be  the  lasfc  word.  They  also  reqaire  that  the  act 
of  incorporation  shall  be  recorded.  In  the  case  here,  unless  the 
last  word  is  used  as  authorized  by  the  act  of  incorporation,  it  would 
serve  no  purpose  to  use  it  in  business. 

The  faUure  to  insert  the  word  intended,  as  a  note  of  warning,  is  a 
technical  error,  which,  under  the  terms  of  the  statute,  affects  the 
interest  of  the  directors. 

The  statute  has  made  it  a  condition  precedent  to  corporate  exist- 
ence. It  is  not  a  law  peculiar  to  Louisiana.  Joint  stock  corpora- 
tions are  partnerships  except  in  form.  The  rights  and  liabilities  of 
partners  under  the  English  statutes,  substantially  similar,  were  dis- 
cussed by  Justice  Lindley  ('^Treatise  on  the  Law  of  Partnership '0 
in  this  connection,  and  he  says  that  although  intending  to  form  a 
limited  partnership,  the  parties  may  unknowingly  so  act  as  to  make 
themselves  liable  to  third  parties  as  general  partners. 

The  State  of  New  York  has  a  similar  statute,  and  the  use  of  the 
word  '*  limited  "  is  required;  the  penalty  is  very  much  the  same  as 
it  is  here. 

The  last  statute.  Act  No.  86  of  1888,  was  preceded  by  legislation 
prohibiting  corporations  from  merchandising. 

The  laws  in  regard  to  partnership,  hedged  in  partnership  ventures 
with  restrictions.  Thus  a  universal  partnership  could  not  be  created 
without  writing  signed  by   the  parties  and  registered.     0.  0.  2834. 

The  partnership  in  commendam  required  for  its  existence  a  written 
act  recorded,  otherwise  the  parties  in  commendam  are  personally  re- 
sponsible.    C.  O.  2845. 

Under  the  influence  of  the  laws,  the  legislator  was  conservative^ 
and  incorporated  in  the  last  statute,  1888,  the  conditions  precedent 
to  corporated  existence  and  limitations  found  in  the  general  laws 
upon  the  subject  in  other  States,  as  well  as  in  England. 

The  appellants  have  sworn  that  they  did  not  know  that  the  word 
had  been  omitted  from  the  act  of  incorporation. 

Mr.  Bigelow,  p.  349  of  his  work  on  Estoppel,  says:  ''  Directors  of 
corporations  being  bound  to  know  the  proceedings  of  the  body,  can 
not  escape  an  estoppel  by  the  allegation  of  ignorance." 

The  defendants  urge  that  the  State  alone  can  question  corporate 
existence.  That  may  be  in  cases  in  which  it  is  sought  to  have  a 
charter  forfeited,  but  here  the  suit  is  to  enforce  the  personal  liabil- 
ity of  officers  of  a  corporation  for  corporate  debts  which  they  have 
73 
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incorred,  because  of  their  violation  of  the  general  statate.  It  may 
be  maintained  by  creditors  withoat  direct  proceeding  taken  at  the 
instance  and  in  the  name  of  the  State.  The  State  has  no  interest  in 
the  indebtedness,  and  no  reason  arises,  in  consequence,  requiring 
her  intervention  in  the  matter. 

B8TOPPEL. 

Lastly,  it  is  argued  that  the  plaintiffs  are  estopped.  Estoppels  by 
-conduct  and  by  record  are  pleaded.  In  our  opinion  neither  applies. 
It  is  not  shown  that  with  knowledge  of  the  irregularities,  the  plain- 
tiffs agreed  to  sell  goods  to  the  corporation,  or  with  that  knowledge, 
they  did  some  act  showing  acquiescence.  They  would  not  be  bene- 
fited by  these  sales — on  the  contrary,  they  would  be  losers  if  they 
were  estopped.  The  possibility  of  recovering  their  own  (an  amount 
Justly  due) ,  is  not  the  benefit,  as  we  understand,  to  which  reference 
is  made  in  a  number  of  authorities  in  holding  that  neither  party  will 
be  heard  to  allege  the  invalidity  of  a  corporation  while  retaining  ite 
fruits.  In  the  courts  of  this  State  the  decisions  held  that  share- 
holders and  mortgage  debtors  can  not  defend  themselves  against  a 
claim  on  such  contracts  in  a  suit  by  the  corporation  by  alleging 
irregularity  in  the  organization.  That  by  making  a  contract,  for  in- 
stance as  a  mortgage  to  secure  the  payment  of  a  promissory  note, 
the  mortgagor  precludes  himself  from  questioning  the  fact  of  the 
proper  organization  of  the  corporation.  It  was  decided  that  the  de- 
fendant was  estopped  when  the  defence  was  in  its  nature  uncon- 
acionable. 

The  plea  of  estoppel  has  never  been  applied  to  the  creditor  of  a 
corporation  seeking  the  payment  of  his  claim.  In  one  case  the 
debtor  has  received  a  benefit  that  estops  him;  in  the  other  the  cred- 
itor has  sued  to  recover  an  amount  due  by  those  who  have  failed  to 
avail  themselves  of  the  terms  of  the  statute. 

The  motion  to  vacate  the  receivership  made  in  the  United  States 
Oourt  contains  no  allegation  which  cures  the  absolute  informality  in 
question. 

Substantially  the  informality  was  alleged,  and  although  not  fol- 
lowed by  averments  setting  forth  the  indebtedness  arising  because 
of  the  informality,  plaintiffs  are  not  concluded. 

The  motion  did  not ^ have  the  effect  of  releasing  any  of  the  debt- 
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on.  There  is  no  g^oand  to  preaume  a  release,  either  because  of  the 
action  as  a  whole,  or  becaase  of  any  of  the  allegations  contained  in 
the  motion. 

EQUITY. 

If  there  has  been  any  hesitation  on  our  part  in  reaching  a  con- 
tslnsion,  it  was  after  giving  consideration  to  thoughts  quite  sug- 
gestive and  prettily  expressed  by  counsel  in  referring  to  the  spirit  of 
equity  of  modem  jurisprudence,  which  they  invoke  as  having  sought 
to  have  justice,  pure  and  simple,  administered  between  man  and 
man ;  which  has  sought  to  rise  above  matter  of  form,  to  keep  abreast 
the  advance  of  other  sciences,  and  to  make  the  law  loved  rather 
than  feared.  It  was  forcibly  said  at  the  bar  that  the  law  has  bidden 
adieu  to  the  era  of  snares  and  traps  into  which  the  innocent  and 
nnwary  could  be  led  to  their  own  undoing.  Everywhere  equity  is 
predominant.  These  are  appealing  thoughts.  But  if  the  law  has 
determined  a  matter  with  all  its  circumstances,  equity  can  not  inter- 
meddle. 

We  have  seen  that  the  statute  is,  in  terms,  mandatory  and  provides 
the  penalty  in  case  of  non-compliaace.  If  we  were  to  leave  the 
plain,  letter  and  the  spirit  of  the  statute,  as  we  understand  it,  and  be 
governed  entirely  by  considerations  of  equity,  the  case  would  not  be 
entirely  with  the  defendants. 

In  organizing,  or  rather  attempting  to  organize,  they  must  have 
created  the  belief  that  under  their  management  obligations  would  be 
discharged. 

The  evidence  discloses  that  in  good  faith  the  defendants  were 
disappointed,  and  that  the  failure  to  meet  obligations  was  owing  to 
unforeseen  causes.  None  the  less,  those  who  seek  to  recover  their 
own  from  the  disappointed  and  unfortunate  are  not  always,  and 
under  all  circumstances,  without  some  equitable  rights. 

Returning  to  the  doctrine  of  estoppel,  we  conclude  by  quoting 
from  Eaton  vs.  Wilker,  43  N.  W.  Rep. 

^'  Hence  if  an  organization  is  completed  where  there  is  no  law,  or 
an  unconstitutional  law,  authorizing  an  organization  as  a  corpora- 
tion, the  doctrine  of  estoppel  does  not  apply,"  and  by  adding  that 
these  considerations  must  apply  with  greater  force  to  corporations 
organized  in  disregard  of  the  plain  letter  of  the  statute,  and  of  the 
penalty  imposed  for  its  violation. 

The  judgment  appealed  from  is  affirmed. 
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No.    11,963. 
|iio^6ao|  Chambers  Roy  &  Co.,  Limited,  vb.  S.  A.  Knapp  bt  al. 

The  debtors'  note  given  for  an  open  account  does  not  necessarily  novate  the  debt. 

A  PPEAL  from  the  Twelfth  Jadicial  District  Coart  for  the  Parish 
^^    of  Calcasieu.     Foumet,  J. 


Ars^ne  P.  Pujo  for  Plaintiff,  Appellee. 


D,  B.  Gorham,  T.  T,  TayUyr  and  Saunders  <&  MUler  for  Defendants, 
Appellants. 


Argnied  and  sabmitted  February  10,  1896. 
Opinion  handed  down  Febraary  24,  1896. 
Rehearing  refused  June  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  facts  are  similar  to  those  in  the  case  of  A.  Leh- 
man &  Co.  vs.  S.  A.  Knapp  et  aU.,  ante^  p.  1148,  save  that  the  plain- 
tiffs held  notes  representing  defendants'  indebtedness  to  them. 
The  acceptance  of  a  note  is  not  deemed  a  payment  or  novation  un- 
less the  parties  so  agree. 

It  follows  that  if  a  corporation  becomes  indebted  at  a  time  when 
those  who  organized  it  are  in  default  in  not  properly  indicating,  as 
the  State  requires,  that  it  is  a  company  limited,  they  are  liable  per- 
sonally and  are  not  discharged  by  the  fact  that  their  creditors  ac- 
cepted their  note. 

The  judgment  is  therefore  afBrmed. 


No.  12,073. 

State  ex  rel.  St.  Charles  Street  Railroad  Company  vs.  Board 
OF  Assessors  et  als. 

Under  the  statute  the  earning  capacity  of  the  plaintiff  company  forma  a  basis  for 

estiraating  values. 
The  assessment  was  made  by  taking  gross  earsings  and  deducting  therefrom  the 

cost  of  operating  the  road. 
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.ffeld,  tbat  payment  of  debts  secured  by  bond  and  mortgage  of  a  date  long  anterior 
was  not  a  rnbning  annual  expense;  that  under  the  terms  of  the.  statutes  It  was 
not  deductable  from  the  gross  annual  earning  of  the  year,  to  fix  the  net 
earning  and  the  consequent  value  at  the  time,  of  the  franchise.  Franchises 
are  property  (32  An.  916;  Board  of  Liquidation  vs.  City  of  New  Orleans;  Ball- 
road  Co.  vs.  Delamore,  84  An.  1228;  New  Orleans,  Spanish  Fort  A  Lake  Bail' 
road  Company  vs.  DelamOre  and  Another,  114  U.  8.  606;  City  of  New  Orleans 
Ts.  Railroad  Company,  40  An.  588;  New  Orleans  City  ft  Lake  Railroad  Com- 
pany YS.  City  of  New  Orleans  «t  aU»,  44  An.  1066),  and  amounts  applied  from 
the  gross  receipts  to  the  payment  of  property  bought  many  years  prior,  are 
taken  account  of  In  fixing  net  reyenues. 

The  franchise  was  bought  for  cash;  the  amount  needed  to  this  end  was  borrowed 
at  the  time,  and  Is  now  bonded  and  paid  from  year  to  year.  These  past 
liabilities  are  not  annual  expenses  of  operation,  lessening  annual  revenue. 
The  liability  on  property  does  not,  in  assessing,  constitute  an  offset. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TlUard  J. 


Harry  H,  Hall  for  Plaintiff,  Appellant. 


W.    B,    Sommerville^    Assistant    City    Attorney,  and   Samuel    L, 
Oilmore,  City  Attorney,  for  Defendants,  Appellees. 


Submitted  on  briefs  June  6,  1896. 
Opinion  handed  down  June  16,  1896. 
Rehearing  refused  June  29,  1896. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  relator,  alleging  that  it  had  made  application  to 
the  Board  of  Assessors  to  reduce  its  assessment,  also  to  the  com- 
mittee of  the  Common  Council  on  the  revision  of  assessments  for  a 
reduction  of  its  assessment,  sued  for  a  writ  of  mandamus  against  the 
Board  of  Assessors  to  reduce  upon  the  assessment  rolls  for  the  State 
and  parish,  for  the  year  1896,  the  assessment  of  its  franchise  from 
eight  hundred  and  sixteen  thousand  and  two  hundred  dollars  to 
five  hundred  and  sixty -six  thousand  dollars. 

The  facts  are  that  the  plaintiff  paid  three  hundred  thousand  dollars 
cash  for  its  franchise.  It  afterward  issued  bonds  for  this  amount 
payable  annually,  at  the  rate  of  fifteen  thousand  dollars. 
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The  dlTldendB  for  1894,  a  basis  for  the  assessment  of  1896,  was. $48,TS2  00 

Amount  paid  on  the  bonds 16,000  oa 

$68,752  Q<V 

On  a  principal  at  6  per  cent,  of •  979,W0  00 

There  was  aeduoted  other  property,  in  regard  to  which  no  issue  is  raised    163.000  00 

Balance |816,30Q  00 

The  claim  of  the  relator  is  that  there  should  be  deducted  from  the 
last  amount,  as  not  sabject  to  taxation,  the  sum  sufficient  to  prodnce 
the  fifteen  thousand  dollars  used  in  redeeming  bonds,  redeemable 
each  year,  viz. :  two  hundred  and  fifty  thousand  dollars,  leaving  for 
assessment,  balance  of  five  hundred  and  sixty -six  thousand  twa 
hundred  dollars. 

In  other  words,  the  relator  claims  that  the  annual  paymei||  of- 
fifteen  thousand  dollars  on  its  bonded  debt  is  a  running  exponas  of 
the  road,  and  contends  that  it  should  be  deducted  in  determiaing 
the  earning  capacity  of  the  road. 

The  respondents,  on  the  other  hand,  contend  that  the  i^i^aunt  of 
dividends  paid  by  the  company  to  the  shareholders,  plus  tt\e  amount 
paid  on  the  bonded  debt,  is  the  earning  capacity  of  the  road. 

An  unimportant  clerical  error  was  corrected  by  the  District  Court  ^ 
save  that  correction  the  relator's  application  was  rejected. 

From  the  judgment  the  relator  appeals. 

The  Board  of  Assessors  is  ordered,  in  assessing  the  fratucb^se  of 
a  corporation,  to  take  its  earning  capacity  as  a  basis  of  yaliae. 

The  word  *'  earning"  in  the  statutes  is  a  broader  term  than  ''  the 
amount  of  dividends  paid  by  the  company  to  the  stockliolder." 

Of  course,  in  determining  the  proper  assessment  of  a  corporation 
such  as  plaintiff,  the  running  expenses  are  to  b.e  deducted;  they, 
however,  do  not  include  an  amount  to  redeem  outstanding  b  nds. 
In  the  matter  of  assessments  these  bonds  have  Qi^ijight  to  do  with 
the  value  of  the  property.  If  they  had,  a  corpori^tion  buying  a 
franchise  for  cash  would  be  at  greater  disadvantage  th^n  a  corpora- 
tion buying  for  cash  and  afterward  issuing  bonds  for  the  amount  of 
borrowed  money  paid  for  the  franchise.  An  indebted  corporation 
for  such  bonds  would  always  be  in  a  better  situi^tion  i^s  to  assess- 
ment; although  generally  under  the  assessing  statptes,  debts  are  not 
deducted  in  determining  the  assessment.  The  franchise  is  as  valu- 
able to  a  corporation  owing  bonds  as  it  would  be  to  one  not  indebted 
on  bonds. 

Moreover,  this  indebcedness  at  first  was  not  an  annual  indebted^ 
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nesB.  The  plaintiff  was  the  adjudicatee  of  the  franchise  for  an 
amount  in  cash. 

To  meet  the  requirement  of  the  adjudication  an  indebtedness  was 
incurred  the  year  that  it  became  the  adjudicatee ;  it  is  no  part  of  the 
running  expenses  of  years  subsequent. 

In  the  cases  heretofore  decided  by  this  courts  to  which  our  atten- 
tion Is  directed  by  plaintiffs'  counsel,  the  assessment  was  measured 
by  the  amount  of  dividends  paid  to  the  shareholders.  There  was  no 
question  of  other  amounts  earned  applied  to  the  payment  of  bonds 
securing  the  indebtedness  of  a  previous  year.  That  question  did  not 
arise  in  the  argument  at  the  bar  or  in  the  discussions  of  the  court. 
''  Net  earnings  "  are  defined  substantially,  in  Union  Pacific  R.  R.  Go. 
vs.  U.  S  ,  99  Otto.  402,  428,  and  in  U.  S.  vs  Kansas  P.  R.  R.,  lb.  466, 
460,  as  the  surplus  of  the  transportation  earnings  above  operating 
expenses. 

The  phrase  has  also  been  defined  in  a  general  way  as  the  excess 
of  the  gross  earnings  over  the  expenditures  in  producing  them,  less 
the  expenditure  of  capital  laid  out  in  constructing  and  equipping  the 
road. 

Under  each  definition  each  year  stands  by  itself.  We  do  not  think 
that  they  cover,  as  an  amount  to  be  deducted  from  the  gross  receipts, 
an  indebtedness  of  a  prior  year. 

The  company  is  not,  as  contended,  paying  taxes  upon  a  debt  it 
owes,  as  urged  by  counsel  for  relator,  but  upon  the  value  of  a  fran- 
chise, as  shown  by  dividends  and  payment  on  its  bonded  indebted- 
ness. They  are  its  earning  capacities,  noc  affected  by  present  loans 
CO  capital  account  of  many  years  prior. 

Under  the  terms  of  the  statute  we  think  the  judgment  should  be 
affirmed. 

It  is  affirmed. 

On  Application  for  Rehea  ing. 

Bbeaux,  J.  After  having  reconsidered  the  points  involved  in  this 
case,  and  after  having  carefully  read  the  elaborate  brief  of  energetic 
counsel,  we  are  still  of  the  opinion  that  the  bonded  indebtedness  of 
the  company,  which  represents  the  purchase  price  of  their  franchise 
and  dates  a  number  of  years  ago,  is  not,  as  to  the  annual  payment  of 
interest  on  this  debt,  a  part  of  the  annual  necessary  expenses  of  the 
business. 
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The  earning  capacity  of  a  company  is  not  such  an  amoant  as  re- 
mains after  payment  of  the  whole  debt  of  the  company  or  a  part. 

It  is  the  excess  of  receipts  over  expenses. 

To  illustrate:  Upon  property  largely  encumbered  large  annaal 
profits  may  be  made,  and  for  this  reason  it  must  have  considerable 
value.  M 

The  value  is  not,  or  should  not  be,  affected  by  prior  indebtedness 
incurred. 

It  may  be  a  hardship  upon  this  and  other  similar  companies  to  make 
the  earning  capacity  the  basis  of  value  of  the  property  assessed,  in- 
stead of  taking  the  market  value  of  the  stock.  A  consideration  of 
that  view  is  not  within  our  jurisdiction.  The  remedy  is  within  the 
legislative,  and  not  the  judicial  control. 

As  relates  to  the  value  of  the  stock,  the  facts  do  not  place  that 
question  before  us  for  decision. 

The  case  was  tried  with  reference  to  the  earning  capacity  of  the 
road  as  establishing  value. 

Payments  of  the  debts  of  the  shareholders  does  not  affect  the 
value. 

Under  the  statute  the  limited  life  of  the  franchise,  if  it  does  not 
affect  the  value  of  the  property,  is  not  good  ground  to  reduce  the 
assessment.     Rehearing  refused. 


No.  11,970. 
Laurent  Lacassaonb  vs.  H.   Abraham. 

The  creditor,  In  good  faith,  acquiring  bis  mortKage  from  the  reoorded  ownerjs 
not  affected  by  the  fraud  of  the  vendor  or  vendee  practised  In  the  conTeyance 
of  the  title.    11  La.  408;  4  An.  83,  286;  1  An.  286:  2  H.  D.,  p.  1873,  No.  1. 

The  right  of  snch  mortgage  creditor  to  seize  and  sell  the  property  Is  not  affected 
by  the  suit  of  the  wife  of  ihe  vendor  to  annul  the  sale  on  the  ground  it  wast 
fraud  on  her  rights,  the  suit  being  directed  not  against  the  mortf^BLge  creditor, 
but  only  against  the  reputed  heir  of  the  husband.  Ibid,  and  46  An.  1085;  47 
An.  49. 

The  article  of  the  Code  forbidding  alienation  of  the  property  pending  the  suit  ha« 
no  application  to  a  valid  mortgage  created  before  the  suit  Is  broui?bt,  or  to  a 
•    sale  under  that  pre-existing  mortgage.    C.  C,  Art.  24fl9;  Act  No.  8  of  1878. 

Nor  can  the  judgment  In  such  suit  be  pleaded  as  res  judicata  against  such  mortgage 
creditor  no  party  to  the  suit.    O.  C.  Art.  2286. 

A  PPEAL  from  the   Seventeenth  Judicial  District  Oonrt  for  the 
4  1     Parish  of  Vermilion.     Allen^  J. 
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D.  Caffery  &  Son  and  W.  8,  Benedict  for  Plaintiff,  Appellant. 


Conrad    DebaiHon^   Dinkelspiel   A  Hart^   Chretien   <£r  Suthon  and 
Albert  Voorhies  for  Defendants,  Appellees. 


Argned  and  submitted  December  19,  1896. 
Opinion  handed  down  March  28,  1896. 
Rehearing^  refused  June  26,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  by  plaintiff  from  the  judgment  dismiss- 
ing his  suit,  asserting  title  to  property  accompanied  with  an  injunc- 
tion to  maintain  his  possession  sought  to  be  disturbed  by  a  seizure 
and  sale  under  the  writ  issued  in  the  suit  of  one  of  the  defendants 
against  F.  Chapuis,  the  petition  alleging  that  the  property  of  de- 
fendant is  no  manner  bound  for  the  defendants'  judgment  on  which 
the  writ  issued. 

The  property  in  controversy  was  acquired  by  Jean  B.  Cavailhezin 
1869.  The  record  shows  a  donation  by  Oavailhez  and  his  wife  Ernes- 
tine Diaz,  to  their  daughter  Marceline,  made  in  contemplation  of  her 
marriage  with  Olark  H.  Renick,  followed  soon  after  by  the  sale  of  the 
property  to  him  for  fifteen  thousand  dollars,  duly  registered. 
Oavailhez  and  his  wife  died ;  he  in  1882,  and  Ernestine  Diaz  before. 
C.  H.  Renick  died,  and  at  the  sale  of  the  property  of  his  succession, 
his  widow,  Marceline,  in  1883  acquired  the  property  purchased  by 
her  husband  from  Oavailhez.  Soon  after  she  mortgaged  the  prop- 
erty to  Albert  S.  Maxwell,  and  failing  to  pay  the  debt.  Maxwell  in- 
stituted suit  on  the  21st  May,  1886,  seized,  bold  under  his  writ  and 
became  the  purchaser,  with  plaintiff  Lacassagne,  of  the  property  at 
the  sheriff's  sale  on  the  16th  August,  1886.  Lacassagne  afterward 
bought  Maxwell's  one -half  interest,  thus  becoming  owner  of  the 
whole  property.  All  these  titles  and  the  mortgage  to  Renick  were 
duly  recorded. 

In  1884,  fifteen  years,  after  Oavailhez'  sale  to  Remick,  and  subse- 
quent to  the  purchase  by  Mrs.  Renick  and  her  mortgage  to  Maxwell, 
a  suit  was  brought  in  the  United  States  Oourt  for  the  Western  Dis- 
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trict,  by  Mrs.  Jean  Oavailhez,  alleging;:  herself  to  be  the  wife  of  Jean 
B.  Oavailhez  by  the  marriage  she  claimed  to  have  been  contracted  in 
France  in  1838,  and  seeking  to  recover  the  property  conveyed  by 
Oavailhez  to  Renick  in  1869.  The  averments  of  her  bill  were,  sub- 
stantially, that  the  alleged  marriage  of  Oavailhez  and  Ernestine 
Diaz  was  void ;  that  the  property  involved  in  this  controversy,  ac- 
qnired  during  the  marriage,  fell  into  the  community;  that  the  sale 
from  Oavailhez  to  Remick  was  designed  to  defeat  her  rights  as  the 
wife  of  Oavailhez,  by  transferring  the  property  to  the  issue  of  '^  the 
unlawful  wife;"  that  the  price  stated  to  have  been  paid  by  Renick 
was  never  paid,  but  consisted,  in  fact,  of  the  amount  settled  in  dowry 
by  Oavailhez  on  his  daughter;  that  the  donation  and  sale  were  in 
fratidem  legU  and  void  ;  the  bill  further  averred  the  indebtedness  of 
Oavailhez  to  the  oratrix  for  her  separate  funds,  received  by  him  in 
France,  for  which  she  had  the  legal  mortgage  of  the  wife  on  her 
husband's  property,  and  contained  the  usual  charges  of  bills  in 
equity,  of  combination  and  conspiracy  of  Oavailhez,  Ernestine  Diaz 
and  her  daughter,  Mrs.  Remick,  to  deprive  the  oratrix  of  her  rights. 
It  will  be  perceived  that  the  only  survivor  of  those  whose  acts  were 
arraigned  in  the  bill  was  Mrs.  Remick,  the  sole  party  defendant,  and 
process  against  her  was  prayed  in  her  capacity  of  tutrix  of  her  minor 
children,  and  as  administratrix  of  Remick' s  succession  and  individu- 
ally. The  prayer  of  the  bill  was  for  the  recognition  of  the  oratrix 
as  the  widow  of  Oavailhez;  that  the  property  be  decreed  that  of  the 
succession,  subject  to  her  right  to  one -half;  that  the  marriage  be- 
tween Oavailhez  and  Ernestine  Diaz  be  decreed  void ;  that  the  sale 
to  Remick  be  annulled,  and  finally  that  the  debt  claimed  by  the  ora- 
trix, for  her  funds  received  by  Oavailhez,  be  recognized,  with  legal 
mortgage  on  his  half  of  the  property.  The  suit  resulted  in  the  de- 
cree on  January,  1886,  recognizing  the  oratrix  as  the  widow  of 
Oavailhez,  and  her  rights  as  such ;  the  decree  annulled  the  sale  to 
Remick;  the  donation  by  Oavailhez  to  Mrs.  Remick,  recognized  the 
debt  and  mortgage  claimed  by  the  oratrix,  and  adjudged  she  should 
be  put  in  possession  of  the  property. 

Soon  after  this  decree  Mrs.  Oavailhez,  thus  recognize  J  as  the  wife 
of  Oavailhez,  died,  and  by  last  will  instituted  F.  Ohapuls  her  heir.  Then 
followed  a  suit  in  the  nature  of  an  ancillary  bill  in  the  United  States 
Oircuit  Oourt  by  Lacassagne  to  protect  his  possession,  but  that  fail- 
ed by  a  dismissal  on  appeal  to  the  United    States   Supreme   Oourt 
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withoat  prejudiee  to  his  action  at  law.  While  that  salt  was  pending 
Ohapuis  conducted  a  proceeding  in  the  State  Court,  by  which  he 
claimed  to  become  owner  of  the  undivided  half  of  the  property, 
which,  with  the  title  claimed  under  the  bill,  he  made  the  basis  of  the 
debt  and  mortgage  he  contracted  to  Abraham  &  Son,  the  present  de- 
fendants, who  in  1896  purchased  under  their  foreclosure.  Lacas- 
sagne,  remitted  by  the  decree  of  the  United  States  Supreme  Oourt  of 
March,  1892,  to  his  action  at  law,  instituted  his  present  suit  in  1898^ 
directed  against  Ghapuis  as  well  as  Abraham  &  Son. 

We  have  gone  over  the  facts  presented  in  the  record,  because  to 
some  extent,  at  least,  they  serve  to  illustrate  thMl(Mue,  and  have 
been  discussed  in  the  argument.  But  in  our  view  the  issue  is  very 
narrow.  The  case  comes  here  on  the  question  only  of  res  judicata. 
We  find  it  unnecessary  to  discuss  the  question  so  elaborately  argued, 
of  the  jurisdiction  of  the  United  States  Circuit  Court  to  render  the 
Judgment  on  which  the  exception  is  based  of  defendant,  Mrs. 
Cavailhez. 

The  argument  to  sustain  the  exception  of  res  judtcoto,  or  rather 
estoppel,  as  it  is  termed  in  the  briefs,  rests  on  the  principle  an- 
nounced by  our  Code  that  the  property  claimed  in  the  suit  can  not 
be  alienated  pending  the  litigation,  and  the  prohibition  extends  to 
suits  for  the  enforcement  of  mortgages  as  well  as  petitory  or  posses- 
sory suits.  Civil  Code,  Article  2463;  Act  No.  3  of  1878.  There  is  no> 
question  in  our  minds  that  the  suit  of  Mrs.  Cavailhez.  was-  of  a 
character  to  forbid  any  alienation  during  its  pendency..  Bnt  the  dif- 
ficulty of  the  defendant's  case  is  whether  there  was  any  alienationi 
in  the  meaning  of  the  law  of  this  property  during  the  suit  of  Mrs.. 
Cavailhez.  There  was  no  mortgage  or  sale  other  than  the  seizure- 
and  sale  under  the  Maxwell  mortgage.  But  that  mortgage,  given  by 
one  whose  ownership  was  based  on  the  titles  spread  for  more  than 
fifteen  ye  irs  on  the  public  records,  was  created  in  1883  before  the 
suit  of  Mrs.  Cavailhez  was  brought,  her  bill  havine  been  filed  in  May, 
1884.  The  sale  that  occurred  after  the  suit,  was  the  sequel  and  en- 
forcement of  the  pre-existing  mortgage,  which  for  all  purposes  of 
this  discussion  is  to  be  deemed  good  and  valid,  not  assailed  by  plead- 
ings or  proof,  unless  it  is  contended  there  was  no  power  in  Cavailhez 
to  sell  or  in  the  purchaser  under  him  to  mortgage.  In  this  view  then, 
before  the  pretensions  of  Mrs.  Cavailhez  were  made  known  by  any 
suit,  the  property  was  charged  with  the  mortgage  conveying  tbe< 
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Tight  to  seize  and  sell.     Under  that  pre-existing^  mortgage  plaintiff 
liolds. 

All  concede  the  principle  announced    by  the  Code,   prohibiting 
Alienations  pevidente  lite^  but  has  the  principle  any  application  to  this 
<iontroversy.     Oavaiihez  was  the  unquestioned  owner  of  this  prop- 
erty in  1869.     Married  or  not,  he  had  the  power  to  sell.     He  con- 
veyed to  Remick ;  Remick  dying,  his  widow  acquired  at  the  succession 
sale.     These  titles  were  of  record,  and  on  the  faith  the  law  gives  to 
recorded   ownership,  Mrs.  Remick  obtained  Maxwell's  money  and 
gave  him  the  mortgage  in  1883.    It  needs  but  the  statement  that  the 
mortgagee  who  in  good  faith  loans  his  money  on  the  basis  of  the  re- 
corded ownership,  acquires  a  right  not  capable  of  being  affected  by 
any  fraud  of  the  owner  in  conveying  title.    In  a  leading  case  the 
court,  dealing  with  a  mortgage  by  the  recorded  owner  in  maintaining 
the  mortgage  against  the  children  assailing  as  fraudulent  the  title 
made  by  their  father  to  the  party,  who  on  the  strength  of  his  owner- 
ship, mortgaged  the  property,  used  this  language :  '*Had  the  recorded 
Owner  sold  to  a  third  person  ignorant  of  the  fraud  of  the  vendee,  it 
can  not  be  doubted  the  title  of  the   purchaser  would  have  been 
good ;  a  mortgage  is  in  the  nature  of  an  alienation,  and  the  morC^^^age 
creditor  with  no  knowledge  of  the  fraud  would  be  equally  protected. 
Poster  vs.  Foster,  11  La.  408;  Stockton  vs.  Craddick,  4  An.  286; 
Boudreau  vs.  Bergeron,  4  An.  83;  Richardson  vs.  Hyams,  1  An. 
:286 ;  Thompson  vs.  Whitbeck,  47  An.  49 ;   Brouasard  vs.  Bronssard, 
46  An.  1086.  Thus  before  the  institution  of  the  suit  of  Mrs.  Oavaiihez, 
Maxwell  had  acquired  his  mortgage  and  the  right  to  seize  and  sell  the 
property  for  payment  of  the  mortgage  debt.     That  right  he  exer- 
cised and  the  plaintiff,  Lacassagne,  is  a  purchaser  under  that  mort- 
gage.    Is  it  to  be  maintained  that  this  pre-existing  vested  right  could 
not  be  exercised,  but  was  defeated  by  the  subsequent  suit  of  this  lady 
asserting  rights  under  a  marriage  never  known  to  the  public,  as  we 
gather  from  the  record,  and  claimed  to  have  taken  place  in  France  more 
than  fifty  years  before  her  suit?    The  article  of  the  Oode  that  the 
property  sued  for  can  not  be  alienated,  pending  the  suit,  is  not  to  be 
construed  so  as  to  divest  rights  acquired  before  the  suit.     Such  con- 
struction would  bring  the  article  iu  palpable  conflict  with  the  protec- 
tion accorded  to  vested  rights.    If  Maxwell  had  no  power  to  seize 
and  sell  under  his  mortgage,  because  of  the  institution  of  this  suit 
brought  after  his  mortgage  was  created,  then  his  contract  right  was 
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Utterly  destroyed  by  no  act  of  his:  by  an  adjudication  to  which  he 
was  no  party,  and  made  in  a  litigation  of  which  he  coald  have 
no  notice  when  he  acquired  his  right,  because  the  litigation  was 
begun  after  that  right  was  vested.  The  law  deems  all  are  apprised 
of  pending  suits,  and  any  one  who  buys  or  takes  a  mortgage  on 
property  after  the  suit  is  begun  acquires  with  notice,  and  conse- 
quently  subject  to  such  judgment  as  may  be  rendered  in  the  suit. 
All  can  appreciate  the  operation  of  that  rule  announced  in  the  Code, 
but  the  other  proposition  challenges  prompt  dissent  that  a  right 
acquired  is  destroyed  by  the  subsequent  institution  of  a  suit,  of 
which  there  could  be  no  notice  when  the  third  person  acquired  his 
title  or  mortgage.  The  line  of  authority  cited  by  the  defendants 
make  the  obvious  application  of  the  article  of  the  Code  forbidding 
alienations  pending  the  suit  for  the  property.  The  decisions  refer 
to  rights  on  property  sued  for,  attempted  to  be  created  after  the  suit 
is  brought.  Barelli  vs.  Delassus,  16  An.  281;  Taylor  vs.  Pipes,  24 
An.  662,  and  others  of  the  same  type.  The  mortgage  in  this  case, 
created  before,  could  not  he  deemed  affected,  because  of  the 
subsequent  suit  and  judgment,  not  directed  against  the  mortgage 
creditor.  But  yet  it  is  claimed  the  right  conferred  by  the  mortgage 
is  swept  away  by  that  suit.  The  enforcement  of  the  mortgage  is 
the  assertion  of  the  pre-existing  right,  and  a  sale  under  that  mort- 
gage under  which  plaintiff  holds  is,  in  our  view,  entirely  without  the 
scope  of  the  article  of  the  Code.  This  view,  as  we  think,  the  fair 
interpretation  of  the  Code,  has  been  sustained  in  previous  decisions 
cited.  In  our  opinion  the  exception  of  rea  adjudicata  should  have 
been  overruled. 

If  the  sale  by  Cavailhez  was  a  fraud  on  his  wife  and  Maxwell,  the 
mortgage  creditor  and  the  plaintiff  holding  under  him  are  impli- 
cated in  the  fraud  that  would  furnish  a  basis  for  relief  to  plaintiff. 
The  case  as  presented  here  admits  of  no  determination  of  that  issue, 
and  on  that  as  on  all  questions,  save  that  arising  on  the  exception  of 
reajudicatay  we  g^ve  no  opinion. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court  sus- 
taining the  exception  of  res  judicata  be  avoided  and  reversed,  and 
the  case  be  remanded  for  trial  on  the  merits. 

DissBNTiNQ  Opinion. 

Bbbaux,  J.  I  do  not  think  that  the  plaintiff,  who  alleges  that  he  is 
the  owner  of  the  property  (in  so  far  as  appears  of  record  in  this  case) , 
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was  a  purchaser  without  notice,  either  actaal  or  constractive,  of  the 
claim  of  Jeanne  Cave,  widow  of  J.  B.  Oavailhez. 

I  am  not  prepared  to  agree  with  the  proposition  (with  the  evidence 
legally  before  as),  nor  does  the  opinion  of  the  court,  as  I  appreciate, 
80  determine,  that  a  fraud  was  practised  by  plaintiff  in  the  case  of 
Cave,  widow,  against  her  husband  in  order  to  bring  about  the  ex- 
ercise of  jurisdiction  by  the  United  States  Oircuit  Oourt.  Neither  am 
I  inclined  to  the  opinion  that  the  plaintiff  can  invoke  the  fact  in  his 
behalf  that  the  succession  of  Oavailhez  was  not,  in  name,  a  party  to 
the  suit  brought  to  recover  the  alleged  rights  of  Mrs.  Oave,  widow 
Oavailhez,  as  the  issues  were  before  the  court  in  that  case  contradic  - 
torily  with  those  under  whom  plaintiff  claims  to  hold,  and  as  against 
whom  the  title  was  annulled  by  a  judgment  which  is  not  void,  however 
voidable  it  may  be. 

I  therefore  respectfully  dissent. 


No.  12,156. 

i/te  ^^^'       Thb  State  ex  rel.  The  New  Orleans,  Port  Jaokbon  &  Grand 
Isle  Railroad  Oompany  vs.  The  Judges  of  the  Oiroutt  Oourt 
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Writs  of  prohibition  and  certiorari  will  not  Issue  when  the  proceedings  of  the  lower 
oourt  sought  to  be  reviewed  and  arrested  are  ended. 


0 


N  APPLIOATION  for  a  Writ  of  Prohibition. 


James  Wilkinson  (E.  Howard  McCaleh  of  Oounsel) ,  for  Relator. 


Edward  N.  Pugh  for  Respondents. 


Submitted  on  briefs  April  23,  1896. 
Opinion  handed  down  May  18,  1896. 


Application  for  Writs  of  Certiorari  and  PROHiernoN. 
The  opinion  of  the  court  was  delivered  by 

Miller,  J.     We  are  called  on  in  this  case  to  direct  the  writs  of 
prohibition  and  certiorari  to  the  Oircuit  Oourt  restraining  any  further 
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proceedings  on  the  appeal  in  the  soit  of  the  Relators  vs.  Oommls- 
sioners  of  the  Lafonrche  Basin  Levee  District,  and  as  part  of  the 
relief  claimed  by  the  relators,  we  are  asked  to  annul  the  jadgement 
of  the  Oircoit  Court  in  that  suit. 

The  petition  of  the  relators  in  the  District  Oourt,  parish  of  Plaque- 
mines, alleged  in  substance  they  had  constructed  a  railroad  lying 
partly  within  the  Lafourche  Basin  Levee  District  and  not  over  sixty 
miles  in  length ;  that  under  the  Act  No.  19  of  1894  the  assessments 
of  the  board  were  limited  to  fifty  dollars  per  mile  on  short  roads  of 
the  character  of  that  of  petitioner;  that  this  act  applied  to  all  assess- 
ments becoming  due  after  the  passage  of  the  act;  that  notwithstand- 
ing the  board  sought  to  enforce  an  assessment  for  the  year  1894  oi^ 
petitioners'  road  at  the  r^te  of  one  hundred  dollars  per  mile,  pre- 
scribed by  the  act  claimed  to  have  been  superseded  by  that  of  1894, 
and  the  petition  prayed  that  the  assessments  be  decreed  exigible  to 
the  extent  only  of  fifty  dollars  per  mile,  and  that  the  act  be  adjudged 
binding  upon  that  Levee  Board. 

The  suit  in  the  District  Oourt  progressed  to  judgment  In  favor  of 
the  plaintiffs,  the  Railroad  Company,  and  was  appealed  to  the  Cir- 
cuit Court.  The  court,  ex  propria  motu,  dismissed  the  appeal  on  the 
ground  the  pecuniary  amount  involved  excluded  the  jurisdiction  of 
the  Circuit  Court,  but,  on  rehearing,  maintained  its  jurisdiction  and 
reversed  the  judgment  of  the  lower  court.  Thereupon  the  Railroad 
Company,  on  the  application  for  the  rehearing,  urged  that  the  con- 
troversy involved  the  legality  of  a  tax  on  assessment,  and  the  Cir- 
cuit Court  had  no  jurisdiction  because  of  the  character  of  the  ques- 
tion. Consti!|ution,  Art.  81.  The  rehearing  was  refused.  From 
first  to  last  in  the  Circuit  Court  there  was  no  suggestion  of  the 
want  of  jurisdiction  by  reason  of  the  nature  of  the  controversy  until 
the  rehearing  was  asked  by  the  company.  The  appropriate  mode  of 
raising  that  question  was  by  motion  to  dismiss  the  appeal  on  that 
ground.  But  with  no  such  motion  or  suggestion  of  the  objection  to 
the  jurisdiction  until  the  Circuit  Court  had  heard,  decided,  granted  a 
rehearing,  and  again  decided,  the  case  is  here  on  the  application  for 
writs  of  prohibition  and  certiorari  to  review  the  proceedings  of  the 
Circuit  Court,  annul  its  judgment  and  prohibit  its  further  action. 

The  application,  in  our  view,  comes  too  late.  The  action  of  the 
Circuit  Court  complained  of,  not  sought  to  be  arrested  while  in 
progress,  is  now  completed.     The  last  act  of  that  court  was  to  refuse 
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No.  12,077. 
Andrew  H.  Johns  et  als.  vs.  George  W.  Race. 

Where  parties  to  a  partition  proceeding,  althoufi^h  it  was  not  definitely  closed^ 
have  acquiesced  in  it  for  nearly  thirty  years,  the  heirs  of  the  on'Kinal  partiea 
to  the  suit  can  not  revive  it  and  continue  the  partition  proceeding. 

If  the  proceedings  show  that  the  defendant  In  the  suit  has  a  claim  against  plain- 
tiffs on  final  settlement,  and  he  made  no  demand  for  it  in  having  it  Judicially 
recognized,  and  he  died  many  years  after,  in  the  suit  by  plaintiffs  to  continue 
the  partition  the  claim  of  the  heir  of  defendant  In  reconvention  for  said 
amount  will  not  be  allowed,  for  the  reason  the  long  silence  of  defendant  pre- 
sumes an  abandonment  of  the  claim. 

Ox  ArPLICATION  FOR    UUIIEARINO. 

The  case  was  remanded  for  liquidation  and  partition  under  the  instructions  of  the 
court  as  to  certain  Items  and  reservation  as  to  others. 

As  to  one  of  the  items  it  was  not  contested,  but  admitted.  In  partition  proceed-^ 
Ing4  it  is  not  excluded  from  the  partition. 

The  inventory  taken  after  the  case  had  been  remanded,  not  questioned  as  to  its 
correctness,  \»  prima  facie  evidence  in  support  of  that  Item. 

To  the  extent  and  amount  that  the  defendant  was  a  creditor  and  debtor,  by  opera- 
tion of  law  one  extinguished  the  other,  and  there  was  no  prescription. 

Trescrlption  applies  to  the  remaining  balance  unclaimed  since  many  years,  and 
to  all  appearances  treated  as  a  balance  after  partition. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans* 
Ellis,  J. 


John  T.  Whitaker  and  Ernest  T.  Florance  for  Plaintiffs,  Appellants* 


Merrick  &  Merrick  for  Widow  and  Universal  Legatee,  Defendant^ 
Appellee. 


Argued  and  submitted  April  11,  1896. 

Opinion  handed  down  April  20,  1896. 

Rehearing  granted  May  4,  1896. 

Opinion  on  rehearing  handed  down  June  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiffs  are  the  sole  heirs  and  surviving 
representatives  of  the  plaintiff  in  suit  of  A.  J.  Johns  et  aL  vs.  G.  W. 
Race,  18  An.  105.  In  that  suit  the  defendant  had  instituted  his 
widow  his  universal    legatee.     The   plaintiffs   sued   to  reduce  the 
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legacy  to  two -thirds  and  to  annul  it  for  one -third,  as  the  deceased' 
left  her  mother,  who  had  died  before  the  institution  of  the  suit,  as 
her  forced  heir.  The  petitioners  averred  that  the  estate  of  th& 
deceased  wife  consisted  of  the  sum  of  five  thousand  dollars  ($5000) , 
received  by  the  husband  from  her  father's  estate,  and  in  the  addi- 
tional sum  of  six  thousand  dollars,  with  interest  coming  from  the 
same  estate,  and  by  her  mother  as  her  natural  tutrix ;  her  half  in  th& 
community  which  existed  between  her  and  her  husband,  and  two 
lots  and  improvements  therein,  and  in  money  and  personal  property. 
They  prayed  for  a  partition  between  them  and  the  defendant,  of  al> 
property  belonging  to  the  succession  of  the  deceased  wife.  The 
decree  was  that  the  plaintiffs  be  recognized  as  the  heirs  of  the 
deceased  wife ;  that  her  last  will  and  testament  be  annulled  so  far  as 
it  disposes  of  more  than  two-thirds  of  the  property  of  which  she  died 
possessed,  and  that  the  two  lots  of  ground,  together  with  the  im- 
provements as  they  existed  on  the  same  at  the  time  of  the  death  of 
defendant's  wife,  be  declared  to  belong  to  the  community ;  that  defend- 
ant's rights  to  improvements  which  he  had  placed  on  the  property 
since  the  death  of  his  wife  was  recognized  and  reserved  to  him; 
that  the  defendant's  account  in  the  liquidation  and  partition  of  the 
succession  of  his  deceased  wife  for  five  thousand  dollars  ($5000)  with 
legal  interest  from  the  15bh  March,  1853,  and  for  the  further  sum  of 
seven  hundred  and  seventy -eight  dollars  and  fifty-nine  cents;  re- 
serving to  the  plaintiffs  any  right  they  may  have  to  other  property^ 
rights  and  credits,  not  specially  mentioned  in  the  decree.  A  liquida- 
tion and  partition  was  ordered  of  the  succession  of  the  deceased 
wife  and  the  community  which  existed  between  defendant  and  his 
wife.  The  case  was  remanded  to  be  proceeded  in  according  to  law 
and  in  conformity  to  the  decree  of  the  court.  The  party  presently^ 
defending  is  the  surviving  widow  of  the  second  marriage  of  Geo.  W. 
Race  who  was  the  defendant  in  the  former  controversy.  She  went 
into  possession  of  all  the  property  left  by  her  deceased  husband. 
The  present  suit  is  for  the  purpose  of  having  a  final  liquidation  and 
partition.  In  the  partition  it  is  alleged  the  purchase  of  the  two  lots 
referred  to  in  the  decree  of  A.  J.  Johns  vs.  Race  was  null  and  void,, 
but  these  allegations  were  withdrawn,  and  there  is  little  left  in  the- 
suit,  except  plaintiff's  defence  to  the  reconventional  demand  of  de- 
fendant. 
The   prayer  of  plaintiff's   petition  is  that   after   due  proceedings 
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there  be  judgment  referriog  the  matter  in  controversy  to  Nicholas 
B.  TriBt,  notary  public,  for  the  purpose  of  effecting  a  liquidation  and 
partition  of  the  succession  of  the  deceased  wife  of  G.  W.  Race,  late 
Sarah  A.  Jones,  now  held  by  Olivia  C.  Race,  widow  in  indivision  with 
plaintiffs,  the  said  Olivia  C.  Race  being  entitled  to  two-thirds  of  said 
property  and  plaintiffs  to  one -third,  all  in  accordance  with  the 
decree  of  the  Supreme  Court  rendered  in  the  case  of  A.  J.  Johns  et 
als,  vs.  G.  W.  Race  in  1866,  and  that  the  defendant  be  entitled  to  ac- 
count in  the  liquidation  and  partition  for  one -third  of  the  fruits  and 
revenues  of  the  real  estate  described  in  the  partition  from  1st  Jan- 
nary,  1866. 

As  between  the  parties  to  this  suit  the  decree  in  Johns  vs.  Race  is 
res  judicata.  The  amounts  to  be  paid  to  the  succe3sion  of  the  de- 
fendant's wife  were  accurately  and  definitely  stated.  The  right  of 
the  defendant  to  claim  the  value  of  improvements  placed  on  the 
property  was  reserved.  And  the  right  to  plaintiffs  to  demand  other 
rights  and  credits  was  also  reserved.  Under  the  decree  it  was  nec- 
essary to  properly  partition  the  property  to  have  the  same  preceded 
by  another  inventory.  This  seems  to  have  been  recognized  by  both 
plaintiffs  and  defendants,  for  a  motion  for  a  new  inventory  was  made 
by  defendants'  counsel  and  concurred  in  by  the  counsel  of  plaintiffs. 
What  informalities,  if  any,  there  were  in  the  inventory  are  cured 
by  prescription. 

The  inventory  prayed  for  was  made.  The  lots  were  appraised  as 
vacant  lots,  and  the  improvements  placed  on  them  since  the  death 
of  defendant's  wife  were  also  separately  inventoried  and  appraised. 
The  lots  were  appraised  at  four  thousand  dollars;  the  improvements 
at  thirty- six  thousand  dollars.  The  debts  due  by  the  husband  to  the 
wife's  succession,  as  ascertained  by  the  court,  with  interest  added  to 
the  five  thousand  dollars,  were  placed  on  the  inventory.  '*  Claims 
and  credits"  amounting  to  seventeen  thousand  six  hundred  and 
•eight  dollars  and  sixty-six  cents  were  also  placed  on  the  inventory. 

A  family  meeting  in  the  interest  of  the  minor  plaintiffs  advised 
that  the  lots  be  sold  for  cash  to  effect  the  partition.  On  the  first 
application  of  counsel  for  plaintiffs  and  defendants  a  decree  was 
provoked,  ordering  the  lots  to  be  sold  for  cash.  The  defendant  in 
the  partition  suit,  George  W.  Race,  purchased  the  property  for 
twenty  thousand  dollars. 

It  seems  after  this  sale  nothing  was  done  in  further  prosecution  of 
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the  partition.  The  reason  for  this  inaction,  we  think,  is  fully  ac- 
counted for  by  the  fact  that  on  the  final  liquidation  the  plaintiff 
would  be  indebted  to  the  defendant.  All  parties  lost  interest  in  the 
proceedings.  George  W.  Race,  the  defendant,  took  no  steps  to  have 
the  indebtedness  to  him  to  be  judicially  recognized,  thus  exhibiting 
a  willingness  to  give  the  plaintiffs  the  benefit  of  his  claim  against 
them.  All  parties  to  the  original  suit  are  dead.  They  seem  to  have 
settled  all  the  differences  before  death.  They  abandoned  the  suit 
and  rested  with  acquiescence,  if  not  satisfaction,  upon  the  logical 
showing  of  facts  and  figures  on  the  inventory.  The  decree  in  the 
first  suit  was  in  1866.  The  heirs  of  the  plaintiffs  in  that  suit  filed  the 
present  suit  in  1894.  The  defendant  in  that  suit,  who  died  in  1881, 
evidently  never  had  any  intention  of  enforcing  his  claim  against 
plaintiffs.  The  District  Judge,  who  knew  him,  speaks  of  his  gener- 
ous and  magnanimous  nature,  and  members  of  the  court  can  con- 
firm this  estimate  of  the  deceased's  character. 

Under  the  facts  of  this  case  we  do  not  think  it  would  be  just  to  the 
memory  of  the  deceased  to  allow  the  demand  in  reconvention.  It 
would  have  never  been  made,  we  are  assured,  but  for  the  suit  of  plain- 
tiffs. The  demand  in  reconvention  is  stale  and  the  probabilities  are 
that  both  plaintiffs  and  defendant  in  the  original  suit  had  settled  their 
differences  by  tacit  consent,  to  which  long  silence  and  inaction  have 
given  the  force  of  a  positive  agreement. 

The  judgment  is  amended  so  as  to  reject  the  reconventional  de- 
mand of  defendant;    in  all  other  respects  it  is  affirmed. 

Mr.  Justice  Miller  concurs  in  the. decree. 

On  Application  for  Rehearing. 

Breaux,  J.  The  plaintiffs  and  intervener  abandoned  their  demand 
to  have  the  probate  sale  to  the  late  G.  W.  Race  declared  null. 

All  questions  relating  to  the  title  of  the  property  bought  at  that  sale 
are  settled. 

The  remaining  issues  relate  principally  to  an  amount  claimed  by 
defendant  as  due  by  the  plaintiffs. 

The  claim  originally  was  not  disputed  by  plaintiffs.  It  was  sub- 
mitted in  pleadings,  by  which  they  are  bound,  as  an  amount  for 
which  they  were  indebted. 

A  decree  of  this  court  was  pleaded  as  an  estoppel,  and  as  res  judi- 
cata. 
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The  proposition  does  not  admit  of  discussion;  an  issue  properly 
determined  operates  as  a  bar  to  any  further  consideration  of  the  sub- 
ject. 

In  the  petition  for  the  judgment  pleaded  as  rea  judicata  the  plain- 
tiffs admitted  their  indebtedness,  or  rather  the  indebtedness  of  their 
mother,  to  the  defendant  from  whom  they  inherited,  while  in  the 
petition  they  claimed  certain  items  as  due  to  them  by  the  defendant. 

The  answer  in  that  suit  did  not  traverse  plaintiffs'  allegation 
admitting  their  indebtedness.  The  defendant  denied  his  indebted- 
ness; nothing  more.  This  was  the  issue  tried  and  decided.  No 
reference  was  made  to  the  admission,  and  no  part  of  the  admitted 
amount  was  incorporated  in  the  decree.  The  judgment  is  abso- 
lutely silent  as  to  the  claim.  The  court  did  not  give  a  judgment  for 
the  amount,  nor  was  it  on  the  other  band  rejected. 

Without  pleading  in  point,  without  an  issue  raised,  in  partition 
proceedings,  in  which  there  are  many  items,  we  do  not  think  that 
rea  judicata  applies.  It  must  be  borne  in  mind  that  this 
was  not  a  contested  claim,  and  that  the  admission  was  in  the  interest 
of  the  one  against  whom  the  judgpnent  is  now  placed  as  rea  judi- 
cata. 

In  the  decree,  pleaded  as  the  thing  adjudged,  the  court  reserved 
to  plaintiffs,  rights  to  other  property,  if  any,  they  had.  Johns  vs. 
Race,  18  An.  105,  107. 

In  our  decree  in  this  case  we  held  that  the  judgment  op- 
erated as  rea  judicata,  referring  to  the  issues  pleaded,  and  finally 
decided,  and  not  to  an  amount  admitted  by  plaintiff  as  due  and 
not  passed  upon  by  the  court. 

It  is  true  that  the  plea  of  rea  judicata  can  be  invoked  in  parti- 
tition  proceedings  when  the  judgmenc  decides  the  issues. 

It  does  not  follow  that  failure  to  fix  a  credit,  upon  the  pleading 
and  admission  of  a  plaintiff,  bars  an  action  for  an  amount  silently 
passed  over,  and  which  did  not,  in  any  respect,  enter  into  the 
judgment. 

The  defendant  can  not  be  compelled  to  reconvene. 

The  principle  is  laid  down  by  Mr.  Bigelow  in  his  valuable  work  on 
Estoppel,  p.  135.  His  illustration  is  pointed  in  support  of  the  propo- 
sition that  the  judgment  is  not  conclusive,  and  that  a  remedy 
remains  to  secure  the  admitted  amount. 

The  jndgthent  pleaded  as  rea  judicata  decreed  a  partition  of  the 
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property.  To  serve  as  a  basis  for  the  partition  an  inventory  was  taken 
in  accordance  with  reqairement  of  the  decree.  This  debt  to  the  suc- 
<!esBion  due  by  the  plaintiffs  was  inventoried.  It  is  true  that  the  par- 
tition was  not  made.  But  the  inventory  remained  unquestioned. 
These  many  years  the  heirs  have  remained  silent.  It  is  true 
in  the  proces  verbal  of  the  inventory  it  does  not  appear  that 
the  heirs  were  made  parties.  Previous  to  the  inventory,  however, 
their  attorney  accepted  service  of  the  petition  for  the  partition.  It 
was  treated  as  a  correct  inventory  and  offered  in  evidence  without 
suggestion  of  error.  A  conclusive  presumption  supports  its  correct- . 
ness.  Fink  vs.  Lallande,  16  L.  547,  554 ;  Drouet  vs.  Rice,  2  R.  374, 
577.     Contemporanea  expoaitio  est  optima  et  fortissima  in  lege. 

The  plea  of  prescription  is  interposed  on  part  of  the  plaintiffs  as 
another  bar  to  this  claim  of  defendant.  The  sale  of  the  property  re- 
duced the  assets  to  cash  or  its  equivalent. 

The  two  debts  to  an  equal  amount  are  reciprocally  extinguished — 
that  is,  the  amount  due  by  defendant  on  his  purchase  was  ex- 
tinguished by  an  equal  amount  due  him  by  the  estate,  inherited  by 
the  plaintiffs.  These  successions  had  been  accepted  by  the  plaintiffs. 
The  rights  were  inherited.  The  adjudicatee  was  indebted  for  the  price. 
He  was  at  the  same  time  a  creditor  of  the  heirs  of  the  succession. 
Extinction  took  place  after  these  many  years  of  uninterrupted 
acquiescence. 

This  brings  us  to  the  matter  of  the  balance  remaining  due  on  the 
face  of  the  papers  after  deducting  the  purchase  price  from  the  total 
found  due  to  the  defendant;  an  issue  now  pressed  by  the  defendant. 
The  interested  parties  seemed  for  many  years,  while  all  the  witnesses 
were  alive,  to  have  considered  every  thing  connected  with  these  suc- 
cessions settled.  It  is  now  a  fait  accompliy  not,  we  think,  to  be 
lightly  disturbed.  The  difference  was  established  many  years  ago 
and  must  have  been  well  known  by  the  parties.  The  defendant 
most  have  known  that  an  amount  was  due.  For  good  reasons  doubt- 
less he  did  not  choose  to  claim  it.  In  our  opinion  the  statute  of  pre- 
scription applies  to  this  balance. 

The  defendant  and  appellee  apprehends  that  our  decree  affects 
her  title.  This  was  not  the  intention  and  it  does  not  follow  from  its 
terms* 

In  order  to  place  the  matter  at  rest  our  decree  is  modified  so  as 
to  apply  in  rejecting  the  reconventional  demand  only  to  the  amount 
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claimed  as  due  to  the  defendant  after  dedaeting  his  indebtedness 
from  the  total  due  him  as  before  stated — i,  e.,  to  money  demands. 
With  this  slight  modification  our  original  decree  remains  unchanged* 


No.   11,986. 

W.  H.  Henderson  et    als.    vs.  Crescent  Insurance    Company 

ET  als. 

When  an  insurance  company,  under  its  contract,  elects  to  repair  and  fails  to  do  so 
and  the  assured  completes  the  repairs,  the  insurance  company  is  liable  for  the 
cost  of  the  repairs  without  reference  to  the  amount  of  the  insurance. 

The  electipn  to  repair  is  a  contract  which  can  only  be  discharged  by  its  perform- 
ance or  execution.  Defects  in  the  material  in  the  original  building  will  not  ex. 
cuse  non -performance. 

Oh  Rehearing.  Nicholls,  C.  J. :  One  contract  may  be  more  or  less  connected  or  de- 
pendent upon  another;  one  might  not  have  existed  at  all  but  for  the  prior  ex- 
istence of  the  other,  and  yet  the  two  be  legally  separate  and  distinct.  Walker 
vs.  Villavaso,  15  An.  717. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
I\    Right<yrj  J. 


Fenner,  Henderson  &  Fenner  for  Plaintiffs,  Appellees. 


Denigre,  Blair  &  Denigre,  Carroll  &  Carroll,  and  Leovy  <&  Leovy  for 
Defendants,  Appellants. 


Dart  &  Kernan  for  Walther,  Warrantor,  Appellee. 


Argued  and  submitted  March  26,  1896. 
Opinion  handed  down  April  20,  1896. 
Rehearing  granted  May  4,  1896. 
Argued  and  submitted  on  rehearing  June  15,  1896. 
Opinion  on  rehearing  handed  down  June  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiffs  took  out  policies  of  insurance  in  the 
defendant  companies  on  a  building  in  the  city  of  New  Orleans  which 
they  jointly  insured.     A  fire  partially  destroyed  the  building.     Each 
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policy  contained  a  stipulation  that  it  should  be  optional  with  the 
company  to  repair,  rebuild  or  replace  the  property  on  giving  notice 
within  thirty  days  after  receipt  of  •  proof  of  loss.  The  insurance 
companies  elected  to  repair  and  replace  the  property.  After  com- 
mencing work  they  abandoned  the  same  for  the  reason  that  a  part 
of  the  building  collapsed  and  fell,  impairing  the  repairs  which  had 
been  made,  and  doing  other  damage  to  the  building;  that  afterward 
a  storm  blew  down  a  portion  of  the  rear  wall,  and  the  party  wall 
was  afterward  condemned  by  the  city  authorities.  There  is  a  dis- 
pute as  to  whether  the  collapse  occurred  through  the  fault  of  the 
contractor  employed  by  defendants,  or  whether  it  was  caused  by 
inherent  defects  in  the  original  construction  of  the  building.  The 
defendants  endeavor  to  escape  liability  on  the  ground  of  the  inher- 
ent defects  in  the  original  construction  of  the  building,  and  if,  as 
contended  by  plaintiff,  the  collapse  was  through  the  fault  of  the 
contractor,  they  ask  for  judgment  against  him  in  the  amount  ren- 
dered for  plaintiffs.     He  was  cited  as  warrantor. 

When  the  defendants  abandoned  the  work,  the  plaintiff  undertook 
the  repairs.  There  was  judgment  in  their  favor  for  the  amount  thus 
expended,  and  their  demand  in  the  call  in  warranty  was  rejected. 

The  defendants  filed  an  exception,  alleging  a  misjoinder  of  parties 
plaintiffs  and  defendants,  because  there  were  separate  contracts 
with  each  company,  and  that  each  insurance  company  was  not  a 
party  to  the  contract  made  by  the  other,  as  each  part  owner  of  the 
property  insured  his  interest  in  a  separate  company.  Each  contract 
stipulated  to  pay  the  loss,  or  to  repair,  rebuild  or  replace.  They  all 
elected  to  repair.  Each  could  not  repair  one  undivided  part  of  the 
building.  But  if  there  was  any  force  in  the  exception,  it  was 
avoided  by  the  companies  undertaking  to  repair,  and  employing, 
through  an  agent,  one  of  the  defendants,  to  repair  for  all. 

The  election  to  repair  converted  the  contract  of  insurance  into 
one  of  repairing,  regardless  of  the  amount  of  the  Insurance  named  in 
the  policy,  which  ceased  to  be  a  rule,  for  damages.  Fire  Assurance 
vs.  Rosenthal,  108  Pa.  476;  Morrell  vs.  Irving  Fire  Insurance  Co., 
33  N.  Y.  429. 

This  principle  has  become  so  fixed  by  repeated  adjudications  that 
it  has  passed  into  the  text -books  as  elementary.  2  May  Insurance, 
Sec.  483;  7  Am.  and  Eng.  Ency.  of  Law,  p.  1053;  1  Wood  Fire  Ins  , 
p.  333. 
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The  defendants  were  in  the  position  when  they  elected  to  repair  as 
though  they  were  contractors  who  had  examined  the  building  and 
made  an  estimate  of  the  expense.  No  original  defects  in  the  building 
could  possibly  excuse  them  from  doing  just  what  they  had  agreed  to 
do.  It  was  to  repair  the  building  as  it  originally  stood,  and  if  there 
were  defects  in  timber,  weak  walls,  etc.,  it  was  their  duty  to  have 
considered  these  matters  before  making  the  election.  They  can  not 
be  urged  as  defences  for  non- execution  of  the  contract.  If  the 
obligations  of  defendants  thus  arise  from  an  ordinary  contract  to 
build  or  repair,  it  would  seem  that  it  is  even  the  more  imperative 
when  the  contract  has  been  substituted  for  the  contract  to  indem- 
nify the  loss  in  money,  as  the  contract  of  insurance  is  to  fully  indem- 
nify the  insured  and  to  place  him  in  as  favorable  a  position  as  he 
was  before  the  loss.  This  has  been  affirmed  in  many  cases,  and  it 
has  been  often  held  that  where  a  wooden  structure  is  insured  and 
partially  destroyed,  and  a  city  ordinance  forbids  repairing  and  re- 
quires a  brick  building  in  place  of  the  wooden  one,  the  loss  will  be 
treated  as  a  total  destruction  of  the  building.  2  May  Ins.,  Sec.  433; 
Brady  vs.  N.  W.  Ins.  Co.,  11  Mich.  425;  Ins.  Co.  vs.  Oarlington,  18 
S.  W.  337;  Monteleone  vs.  Ins.  Co.,  47  An.  1668. 

In  1  Wood  on  Fire  Insurance,  pp.  331,  332,  it  is  stated,  in  speak- 
ing of  the  election  to  indemnify  in  money,  or  to  rebuild  or  repair, 
*  ^ which  of  these  it  will  do  it  is  optional  with  the  Insurer  to  choose, 
and  when  he  has  made  his  selection  the  contract  becomes  one  to  pay 
money,  if  he  so  elects j  or  to  reinstate  the  property  if  he  elects  to  do  that 
without  any  reference  to  the  expense  of  doing  so,^^  And  on  page  333 
the  same  authority  says:  '*  When  the  insurer  elects  to  reinstate  the 
property  and  gives  notice  thereof  to  the  assured,  it  is  held  that  he  is 
not  excused  from  doing  so,  because  performance  has  become  impossible. 
Nor  will  he  be  excused  from  paying  the  entire  amount  of  the  loss. 
An  election  to  rebuild  operates  as  a  waiver  of  all  defences,  except 
fraud  or  mistake." 

The  testimony  in  the  record  shows  that  Walther,  the  contractor, 
used  all  necessary  precautions  to  protect  the  building  from  falling 
when  taking  down  the  walls.  The  collapse  evidently  was  caused  by 
inherent  defects  in  the  building  aggravated  by  the  fire.  It  was  orig- 
inally improperly  constructed,  as  the  walls  were  not  properly  an- 
chored, but  it  would  have  probably  answered  all  purposes  had  it  not 
been  for  the  fire. 
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The  testimony  of  the  city  officials,  whose  duty  it  was  to  critically 
•examine  the  building,  and  who  observed  the  precautions  to  prevent 
the  walls  from  failing  by  Walther,  we  think  is  conclusive  that  he  was 
not  to  be  blamed.  At  any  rate  the  evidence  is  so  conflicting  on  some 
points  where  it  is  attempted  by  plaintiffs  to  prove  that  the  contrac- 
tor was  at  fault  that  no  judgment  could  be  rendered  on  the  call  in 
warranty  against  the  contractor. 

Judgment  affirmed. 

On  Application  for  Rehearing. 

NiCHOLLS,  C.  J.  The  opinion  heretofore  rendered  in  this  case  pro- 
ceeded upon  the  principle  that  although  the  insurance  companies  by 
electing  to  rebuild  the  damaged  property,  as  they  were  authorized 
under  their  policies  to .  do,  transformed — in  a  sense — the  insurance 
into  building  contracts.  These  contracts  were  of  a  kind  in  some 
xespects  essentially  different  from  ordinary  building  contracts.  That 
the  obligation  of  the  companies  were  much  broader  than  those  of 
eimple  building  contractors,  as  the  insurance  or  indemnity  features 
of  the  original  contracts  were  transported  over  and  imported  into 
the  substituted  or  rather  modified  contracts  resulting  from  election. 
So  holding,  it  mifrht  well  and  consistently  be  that  the  companies 
should  be  held  bound  to  the  plaintiffs  when  the  rights  and  obligations 
of  parties  took  their  origin  in  insurance  contracts  when  they  would 
liave  been  absolved  from  liability  had  the  initial  contract  been  one 
/or  building. 

On  application  for  rehearing  the  court  adhered  to  its  views  upon 
this  branch  of  the  case  and  declined  to  reopen  the  question  as  be- 
tween the  plaintiffs  and  defendants,  though  it  did  reopen  it  as 
between  defendants  and  the  builder,  with  whom  they  had  contracted 
to  do  and  who  actually  did  the  work.  The  effect  of  this  final  affirmance 
of  our  decree  between  the  original  parties  has  been  to  make  the 
principle  announced  become  fixed  as  the  law  of  the  case  as  to  the 
•original  contracts. 

The  effort  of  defendants  on  rehearing  has  been  to  show  that 
Walther,  the  builder,  being  fully  cognizant  of  the  relations  between 
the  plaintiffs  and  the  defendants,  and  the  resulting  rights  and  obli- 
:gation8  of  parties,  and  having  made  his  own  contract  with  full  knowl- 
edge of  the  same,  he  did  so  with  reference  to  them  and  consented 
to  be  bound  as  between  himself  and  the  companies  by  the  same 
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obligations  as  were  the  defendants  to  the  plaintiffs.  We  can  not  ac- 
cede to  that  proposition.  One  contract  may  be  more  or  less  con- 
nected or  dependent  upon  another;  one  might  not  have  existed  at 
all  bnt  for  the  prior  existence  of  the  other,  and  yet  the  two  be  legally 
separate  and  distinct.  Walker  vs.  Villavaso,  18  An.  717.  The 
responsibilities  flowing  from  the  one  as  between  the  original  parties 
do  not  gauge  the  responsibilities  of  the  others.  We  have  to  determine 
and  measure  the  rights  of  the  defendants  and  Walther  by  the  im- 
mediate contracts  which  they  made  between  themselves.  By  that 
test  we  see  no  reason  to  change  our  original  opinion,  and  it  must, 
therefore,  remain  undisturbed. 


No.  11,739. 
S.  GuMBEL  &  Co.  VS.  Illinois  Central  Railroad  Company. 

Railroads  using  appliances  in  coiiiinon  use  wbieh  have  been  used  for  a  long  time 
and  found  sufficient  to  protect  tbeir  own  and  other  property  from  danger, 
would  be  protected  against  the  charge  of  negligence,  because  of  its  nse.  If 
such  appliances  are  used  the  burden  of  proof  is  on  plaintiff  to  show  they  were 
defect iTe  or  improperly  and  negligently  used. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
ThSard,  J. 


Saunders  <t'  Miller  (5.  S,  Calhoon  and  Marcellus  Green  of  Counsel) 
for  Plaintiffs,  Appellants. 


Farrar,  Jonas  &  Kruttacknitt  and  Farrar,  Leake  &  Lemle  for  De- 
fendant, Appellee. 


Argued  and  submitted  April  10,  1896. 
Opinion  handed  down  June  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  On  April  3,  1892,  the  Fire  Proof  Cotton  Press  was 
destroyed  by  lire  in  the  city  of  New  Orleans.  The  fire  extended  to 
the  Orleans  Cotton  Press,  which,  with  its  contents,  was  also  destroyed. 
This  suit  was  instituted  by  the  oflScers  of  the  Orleans  Press  to 
recover  the  value  of  the  cotton  burned  in  their  press.    They  aver 
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that  the  fire,  originated  from  sparks  emitted  from  an  engine  owned 
and  controlled  by  defendants  while  passing  a  pile  of  cotton  bales 
on  the  banquette  alongside  of  the  Fire  Proof  Press ;  that  the  sparks 
emitted  from  the  engine  were  due  to  the  neeligence  of  the  defendant 
in  the  construction  and  operation  of  the  engine  and  to  the  defective- 
ness of  the  track  at  the  point  at  which  the  sparks  were  emitted  from 
the  engine. 

For  the  origin  of  the  fire  and  the  defectiveness  of  the  track  upon 
which  the  engine  jolted,  thus,  according  to  plaintiffs'  theory,  causing 
the  sudden  energy  which  made  the  engine  emit  the  sparks,  the 
plaintiffs  relying  upon  the  testimony  of  one  Ballard,  which  it  claimed 
was  corroborated  by  a  number  of  witnesses. 

We  might,  upon  authority,  dispose  of  this  case,  by  saying  that 
the  testimony  satisfies  us  that  the  defendant  company's  engine 
was  properly  equipped  with  all  necessary  appliances  in  good 
order  for  the  arrest  of  sparks  caused  by  the  particular  fuel  which 
the  company  used  in  the  fire  box  of  the  engine.  Elsewhere 
there  are  others,  and,  it  may  be,  safer  appliances  used,  but  they 
have  not  been  adopted  by  all  roads,  being  used  principally  by  the 
Pennsylvania  Central.  At  any  rate  it  is  shown  that  different  roads 
nse  differently  constructed  engines,  with  difference  in  size  of  meshes 
in  the  wire  netting,  and  we  presume  that  each  road  equips  its  engines 
according  to  the  services  it  is  destined  to  perform.  We  are  of  the 
opinion  that  for  all  practical  purposes  engine  No.  109,  which  it  is 
claimed  emitted  the  sparks,  was  properly  and  effectively  constructed 
and  equipped  for  the  arrest  of  sparks  from  the  burning  of  anthracite 
coal — the  fuel  which  was  used  in  the  service  of  the  engine.  We  had 
a  view  of  the  ^^  spark  arrester  "  used  in  this  engine,  and  we  are  con- 
vinced that  sparks  of  insignificant  size  could  only  be  emitted  under 
the  mobt  favorable  circumstances. 

We  understand  from  expert  testimony  that  anthracite  coal  makes 
no  smoke,  but  emits  from  the  smoke-stack  a  light  blue  vapor;  that  the 
engine  using  it  throws  out  fewer  sparks  and  of  a  different  shape  than 
when  soft  coal  is  burned.  The  sparks  from  hard-coal  burning 
•engines  are,  as  a  general  rule,  flakes  of  coal  in  a  greater  or  less 
degree  of  combustion,  and  contain  less  heat  than  the  sparks  from 
soft  coal.  The  sparks  that  pass  through  the  netting  are  broken  and 
contain  little  heat.  They  live  but  a  short  distance  in  the  air — say 
not  more  than  thirty  or  forty  feet. 


1182  SUPREME  COURT  OF  LOUISIANA. 


Gumbel  ft  Co.  vs.  Railroad  Co. 


The  witnesB  Ballard  says  bat  few  sparks  were  emitted  from  the- 
smoke- stack  of  engine  No.  109,  and  they  were  the  size  of  his  little 
finger.  No  sparks  of  this  size  could  have  been  projected  throagh 
the  netting  with  which  it  was  equipped,  unless  the  netting  was  in 
bad  condition.  The  testimony  is  uncontradicted  that  the  netting  waa 
in  perfect  condition. 

Locomotive  No.  109  was  built  by  the  Brooks  Locomotive  Works,, 
which  is  one  of  the  largest  works  of  the  kind  in  the  United  States. 
This  locomotive  was  designed  by  John  Plair,  the  mechanical  engineer 
of  the  establishment.  That  he  is  able  and  competent  is  evident  from 
the  fact  of  his  employment  by  such  an  establishment.  His  testimony 
is  important  because  it  rests  not  alone  upon  theory,  but  from  obser- 
vation also.  He  says  it  is  not  possible  to  construct  a  locomotive 
that  will  not  emit  some  sparks,  but  they  are  generally  dead  before 
they  ascend  to  any  appreciable  distance  and  begin  to  fall.  No.  10^ 
locomotive  was  designed  for  ^*  diamond  stack  "  to  use  No.  12  wire 
with  2).ix2|2  mesh.  For  the  extension  locomotive  the  general  prac- 
tice is  to  U8e  the  2  ^2x2  ^o  mesh  with  No.  12  wire,  and  for  the  diamond 
stack  3>i>x3^^2  and  No.  13  wire.  Extension  fronts  have  been  in  use 
twelve  or  thirteen  years,  and  were  introduced  by  the  Pennsylvania 
Road,  with  which  he  was  connected  when  they  developed  them.  The 
universal  practice  of  all  locomotive  builders  is  to  use  the  2^^x2^e 
mesh  in  extension  fronts.  He  says  he  has  run  locomotives  equipped 
with  the  three  and  one -half  mesh  and  with  two  and  one -half  mesh,, 
and  the  latter  throws  out  no  more  sparks  than  the  former.  Under 
the  same  condition  the  two  throw  out  about  the  same  size  of  sparks. 
Ninety- two  per  cent,  of  the  locomotives  built  by  the  Brooks  Loco- 
motive Works  were  equipped  with  the  two  and  one -half  netting* 
This  size  of  mesh  was  in  general  use  and  approved  by  the  railroads. 
Experience  must  have  demonstrated  its  efficiency.  This  particular 
mesh  is  in  general  use  on  many  of  the  largest  railroads,  and  the  tes- 
timony is  that  it  arrests  sparks  about  as  well  as  any  other.  Rail- 
roads, it  may  bo  assumed,  adopt  appliances  which  will  protect  them 
from  liability.  Railroads  using  appliances  in  common  use,  which  have 
been  used  for  a  long  time  and  found  sufficient  to  protect  their  own 
and  other  property  from  danger,  should,  as  a  general  rule,  be  pro- 
tected against  the  charge  of  negligence  because  of  its  ude.  If  such 
appliances  are  used  the  burden  of  proof  is  on  plaintiff  to  show  that 
they  were  defective,  or  improperly  and  negligently  used. 
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In  the  case  of  V.  &  A.  Meyer  V8.  Railroad  Company,  41  An.  610,  we 
held  that  when  an  engine  was  properly  equipped  with  effective  ap- 
pliances to  prevent  the  escape  of  sparks  the  bnrden  of  proof  is 
shifted  to  the  plaintiff,  and  the  testimony  must  be  very  strong  and 
convincing  to  establish  negligence  on  the  part  of  the  defendant 
company.  In  this  case  the  strong  and  convincing  testimony  is 
wanting. 

It  is  unnecessary  to  pursue  this  discussion  further,  as  we  have 
concluded  that  the  testimony  does  not  show  with  reasonable  certainty 
that  the  fire  originated  from  sparks  emitted  from  the  engine  No.  109 
belonging  to  and  operated  by  the  defendant  company  on  the  morn- 
ing of  the  fire.  A  few  sparks  were  emitted,  as  stated  by  the  witness 
Ballard,  and  he  says  he  did  not  see  them  go  on  the  cotton,  but  only 
in  its  direction.  The  fact  that  the  cotton  was  set  on  fire  by  the 
sparks  is  inferred  from  his  statement  that  the  fire  originated  twenty 
minutes  after  the  engine  passed. 

The  witness  Ballard  testified  as  follows:  That  engine  No.  109 
was  coming  down  town  about  half  past  8  or  9  o'clock,  and  was  run- 
ning at  the  rate  of  six  miles  an  hour  with  the  tender  in  front.  As  the 
engine  was  passing  a  curve  it  gave  a  jerk,  and  *'  looked  like  she 
sorter  threw  her  wheel  off,  and  the  engineer  gave  it  one  or  two  revo- 
lutions and  the  engine  went  on  down  the  river."  When  the  engine 
jumped  the  track  with  one  wheel  off,  the  engineer  ^'  pulled  out  his 
throttle"  and  the  engine  only  stopped  a  second  and  went  on.  It 
was  this  '*  jostle"  or  jump  which  caused  the  smoke  and  sparks  to 
be  emitted,  few  in  number,  but  the  size  of  his  little  finger.  He  says 
the  wind  was  blowing  toward  the  cotton.  He  did  not  see  any  of  the 
sparks  go  on  the  cotton,  because  the  engine  was  between  him  and 
the  cotton.  It  was  ten  or  fifteen  minutes  after  the  engine  passed 
that  he  saw  the  fire  on  top  of  the  cotton  next  to  the  Fire  Proof 
Press.  This  press  was  located  at  the  corner  of  Race  and  South 
Front  street.  The  cotton  was  piled  on  Race  street  in  front  of  the 
banquette  and  alongside  of  the  Fire  Proof  Press.  It  was  in  two  sec- 
tions with  an  interval  of  some  feet  separating  the  two  piles.  The 
Belt  Road  over  which  the  engine  was  run  the  morning  of  the  fire  is 
located  along  Front  street^  and  a  spur  track  runs  from  about  the 
centre  of  Race  street  into  the  gas  yard.  Where  the  spur  track  joins 
the  Belt  Road  there  is  a  frog,  and  it  is  at  this  point  where  the  en- 
gine is  said  to  have  jumped  the  track  and  emitted  the  sparks.    The 
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witness  locates  himself  at  the  coal  oflSce  of  Coyle  at  6  a.  m.  .  where  he 
remained  until  he  saw  the  fire. 

Next  to  Ballard  the  plaintiff  relies  upon  the  testimony  of  one  H. 
A.  McGregor,  who  states  that  aboat  9:30  a.  m.  he  reached  the  river 
front,  having  passed  the  cotton  in  which  he  saw  no  signs  o^ 
fire.  When  at  the  river  front  he  saw  the  fire  in  the  second  tier, 
abont  the  second  bale  from  the  end  on  the  side  of  the  cotton  just 
below  the  tarpaulins.  The  important  part  of  his  testimony  is  as  to 
the  time  of  the  fire,  corroborating  that  of  the  witness  Ballard.  The 
time  that  the  cotton  ignited  after  the  passing  of  the  engine  is  im- 
portant. These  witnesses  fix  the  time  at  abont  twenty  minutes  after 
the  passage  of  engine  No.  109.  Without  referring  in  detail  to  the 
testimony  on  this  point,  we  think  it  satisfactorily  proved  by  the  train 
men  operating  the  engine  that  the  engine  Nol  109  passed  early  in 
the  morning,  say  at  7:30  a.  m.,  and  it  was  several  hours  before 
the  fire  was  discovered  after  the  engine  had  passed.  With  the  wind 
blowing  at  the  rate  and  in  the  direction  which  the  witness  Ballard 
gives  it,  it  is  incredible  to  suppose  that  after  the  sparks,  the  size  of 
his  little  finger,  had  fallen  on  the  cotton  it  would  have  taken  this 
length  of  time  to  ignite.  Much  stress,  too,  is  laid  upon  the  testi- 
mony of  several  witnesses  that  the  track  was  rough  and  in  bad  con- 
dition at  the  part  where  the  witness  Ballard  says  that  the  engine 
went  off  the  track  with  one  wheel,  and  by  giving  additional  impetus 
to  it,  by  applying  more  steam,  the  engine  gained  the  track  and  pro- 
ceeded on  its  way. 

But  these  witnesses  go  no  further  than  to  say  the  track,  at  that 
point,  where  there  are  several  rails,  is  in  bad  condition,  giving  the 
engine  a  lurch  forward  toward  the  frog..  The  testimony  of  the  en- 
gineer and  others  in  charge  of  the  train  deny  that  any  such  thing 
occurred  as  described  by  Ballard.  Our  experience  alone  tells  qb 
that  it  is  impossible  for  an  engine  to  have  one  wheel  off  the  track, 
and  by  giving  additional  speed  to  it,  to  place  the  wheel  again  on  the 
rails.  The  fact  testified  to  by  Ballard  was,  no  doubt,  that  which  was 
observed  by  the  witness  Williams,  who  saw  an  engine  pass  over  the 
same  track.  He  says  that  there  was  a  decided  apparent  unsteadi- 
ness in  the  wheels  and  a  lurch  of  the  locomotive  to  the  side  of  the 
frog.  This  unusual  jolt  or  lurch  was  not  such  as  would  have  attracted 
his  attention  unless  he  had  been  looking  at  the  wheels  of  the  loco- 
motive, when  he  certainly  would  have  noticed  it.    We  do  not  think 
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there  was  in  the  passage  of  the  engine  over  this  track  snch  a  condi- 
tion as  to  require  the  extraordinary  exertion  described  by  Ballard  to 
get  the  engine  on  the  track  and  to  cause  the  unusual  emitting  of 
sparks  the  size  of  his  little  finger.  That  Ballard  was  mistaken  we 
think  there  is  little  doubt.  His  statement  as  to  the  time  of  the 
passage  of  the  engine  is  disproved,  as  well  as  the  make-up  of  the 
train.  Where  his  testimony  is  corroborated  by  one  witness  it  is  dis- 
proved by  many  others.  The  cotton  was  only  partially  covered  by 
tarpaulins,  and  along  the  pile  of  cotton  it  was  possible  for  it  to  be 
ignited  at  several  points.  On  the  contention  as  to  what  particular 
part  in  the  pile  the  fire  occurred  there  is  a  conflict  of  testimony.  It 
is  on  top  near  the  end  of  the  pile  to  Front  street;  again,  it  is  at  the 
bottom,  and  again  in  the  pile  separated  from  the  pUe  nearest  Front 
street  near  the  opening  between  the  two  piles — in  an  entirely  diff- 
erent locality  described  by  Ballard.  Nobody  seemed  to  know  the 
origin  of  the  fire.  Nine  months  elapsed  before  it  was  discovered 
that  engine  No.  109  set  fire  to  the  cotton. 

An  officer  whose  duty  it  was  to  report  the  fact  officially  stated,  as 
a  theory,  it  was  ignited  by  a  cigarette.  The  cotton  was  unprotected 
by  efficient  police,  and  it  was  not  practical  to  notice  who  passed  by 
it.  It  was  in  a  public  place,  on  a  public  street,  and  persons  could  go 
by  it  unobserved  between  the  fire  press  and  the  cotton.  It  was  as 
probable  that  the  fire  originated  by  the  careless  handling  of  the 
pipe,  cigar  or  cigarette,  as  by  sparks  from  the  locomotive. 

One  of  plaintiff's  witnesses  says  he  left  his  house  at  half  past  nine 
o'clock,  and  lit  a  cigarette,  and  passed  by  the  pile  of  cotton  on  his 
way  to  the  river.  He  had  passed  the  cotton  about  a  half  a  square 
whon  he  heard  the  alarm  of  fire.  He  does  not  state  that  he  was 
smoking  when  he  passed  the  cotton,  but  as  the  habit  of  cigarette 
smoking  is  universal,  inveterate  and  continuous,  it  may  be  that 
others  also  passed  and  may  have  indulged  in  the  habit. 

The  mass  of  testimony  is  conflicting  in  some  particulars,  but  we 
think  the  preponderance  is  that  the  engine  No.  109  passed  the  pile 
of  cotton  several  hours  before  the  fire  was  discovered;  that  anthra- 
cite coal  was  used,  from  which  no  black  smoke  could  have  issued,  in 
which  the  sparks  could  be  seen,  and  that  the  engine  was  so  equipped 
with  a  spark  arrester  that  it  is  not  probable  that  sparks  of  sufficient 
size  could  have  been  emitted  that  would  live  more  than  thirty 
or  forty  feet  beyond  the  smoke-stack,  and  it  is  not  probable  that 
76 
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of  Ibe  size  described  by  the  wifcnen  Ballard  were  emitted 
fEom  the  defendant's  engine,  and  the  testimony  does  not  convince  ns 
that  the  firs  originated  from  mptaikm  anestod  from  the  locomotive  of 
defendant's  train. 
Jodgment  affirmed. 


No.  12,201. 

P.  A.  CHOPIX  vs.  J.  POLLET  ET  AL8. 

It  iM  DOC  essential  for  a  ralid  assessment  of  property  on  the  tax  rolls  that  it  should 
foUov  exactly  the  deed  of  the  property  to  the  tax  debtor.  It  Is  a  safficient  as- 
sessment if  it  conforms  to  it  and  Identifies  the  property. 

A  porcbaser  of  property  is  not  concerned  with  the  warranty  from  toe  vendor  to 
plaintiff,  who  seeks  to  compel  his  vendee  to  accept  title.  He  can  not  proceed 
atpainst  the  warrantor  of  his  vendor  without  express  snbrog^tlon. 

APPEAL  from  the  Civil  District  Coort  for  the  Parish  of  Orleans. 
King,  J. 


Wall  A  Wan  for  Plaintiff,  AppeUee. 


Dart  dt  Keman  for  Defendants,  Appellants. 


Sabmitted  on  briefs  Jane  26,  1896. 
Opinion  handed  down  Jane  29,  1896. 


The  opinion  of  the  coart  was  delivered  by 

McBneby,  J.  Defendants  appeal  from  a  jadgment  commanding 
them  to  take  title  to  certain  immovable  property  described  in  plain- 
tiff 's  petition. 

The  plaintiff  and  defendants  entered  into  an  agreement  by  which 
the  former  was  to  sell  the  property  to  the  latter,  tendering  them  a 
good  and  perfect  title.  The  defendants  refased  to  accept  title  when 
tendered,  on  the  groand  that  there  was  no  personal  warranty  to 
plaintiff  by  his  vendor;  that  the  title  tendered  by  plaintiff  is  a  tax 
title,  the  property  having  been  sold  for  the  taxes  of  1876,  1877  and 
1878,  made  in  porsaance  of  Act  32  of  1884 ;  that  the  assessments  of 
said  property  were  defective  in  its  description ;  that  neither  plaintiff 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1187 

Chopin  YB.  PoUet  et  aU. 

nor  his  assigns  have  been  in  possession  a  sufQcient  length  of  time  to 
acquire  title  by  prescription,  and  that  defendants  fear  that  the 
absence  of  a  stipulation  of  warranty  in  the  title  to  plain tifiF  will  cause 
them  to  be  sued  and  evicted  for  defects  of  which  they  are  not  aware; 
that  there  were  no  taxes  due  on  said  property;  that  the  owner  was 
dead,  and  his  wife  also,  at  the  time  of  the  assessments.  There  is  no 
evidence  that  the  party  to  whom  the  property  was  assessed  was 
dead  at  the  time  of  the  assessments,  or  that  the  taxes  had  been  paid 
on  said  property. 

The  description  of  the  property  on  the  assessment  rolls  was  suffi- 
cient to  identify  the  property,  and  to  point  it  out  as  the  property  of 
the  party  to  whom  it  was  assessed. 

The  deed  to  Smith,  the  tax  debtor,  described  the  property  **as  lots 
five,  six,  seven,  eight,  ad  joining  each  other,  and  measure  each  thirty 
feet  front  on  Washington  street  by  a  depth,  between  parallel  lines, 
of  one  hundred  and  thirty  feet  six  inches  and  four  lines ;  said  lot  eight 
forming  the  comer  of  Washington  and  Broad  streets ;  lots  nine  and 
ten  adjoin  each  other,  and  measure  each  thirty  feet  on  Broadway 
by  a  depth,  between  parallel  lines,  of  one  hundred  and  twenty  feet." 

The  assessment  and  the  Tax  Collector's  deed  described  the  prop- 
erty as  '^  five  certain  lots  of  ground  in  the  Sixth  District  of  the  city 
of  New  Orleans,  in  the  square  bounded  by  Washington,  Broadway, 
St.  Charles  and  Pine  streets,  designated  as  lots  Nos.  5  to  9;  measur- 
ing one  hundred  and  twenty  feet  on  Washington  street  by  a  depth  of 
one  hundred  and  sixty  feet  and  four  inches,  forming  the  corner  of 
Washington  and  Broadway  streets." 

The  measurement  and  lot  numbers  correspond  to  the  title  of  the 
person,  A.  W.  Smith,  to  whom  the  property  was  assessed.  The 
property  on  the  assessment  rolls  and  the  tax  deed  is  described  as  a 
whole  and  in  more  accurate  detail.  This  is  only  the  substantial 
difference  in  the  description. 

It  is  argued  that  the  tax  debtor  was  living  in  1880,  and  may  ap- 
pear and  contest  the  defendants'  title.  Apparently  there  are  no  de- 
fects in  the  tax  title.  It  is  prima  facie  a  good  title,  and  we  are  not 
called  upon  to  invalidate  the  title,  because  there  is  a  possibility  that 
Smith  may  appear  and  urge  grounds  of  nullity  that  can  only  be  con- 
jectured, not  even  raising  a  cloud  on  the  title  as  now  presented. 

The  defendants  are  not  concerned  with  the  absence  of  warranty 
between  plaintiff's  vendor  and  himself.     Had  there  been  an  express 
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warranty  defendants  could  not  avail  themselves  of  it  without  sabro* 
gation. 
Judgment  affirmed. 


48  11881 
491781 1 

jini88|  No.  12,142. 

1 48  1188  Mrs.  G.  Brown,  Wife  of  H.  Dressel,  vs.  Pontchartrain  Land 

ell6  367  _, 

Im  809  Company. 

When  the  tax  collector  sells  property  for  taxes  which  have  been  paid,  the  sale  is 
null  and  void,  and  the  purchaser  at  said  sale  acquires  no  title  to  the  property 
and  can  transfer  no  title  to  a  third  party. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J, 


Louque  <£r  Pom48  for  Plaintiff,  Appellee. 


Benjamin  Rice   Forman  and  B.  R.  Forman,  Jr,^  for  Defendant, 
Appellant. 


Argued  and  submitted  May  8,  1896. 
Opinion  handed  down  May  18,  1896. 
Rehearing  refused  June  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  plaintiff  alleges  that  she  is  the  owner  of 
certain  immovable  property  described  in  her  petition ;  that  the  same 
was  sold  by  the  tax  collector,  under  Act  82  of  1884,  for  the  unpaid 
taxes  of  1876 ;  that  one  J.  H.  Griffiths  purchased  the  same  in  1894, 
by  virtue  of  said  tax  sale,  and  that  he  sold  th<»  property  to  the 
defendant  company,  which  instituted  proceedings  for  the  purpose  of 
obtaining  possession  of  said  property.  She  prays  for  an  injunction 
restraining  the  defendant  company  from  disturbing  her  lawful  pos- 
session, and  the  annulment  of  the  tax  sale,  and  an  order  to  erase  the 
same  from  the  records. 

There  was  judgment  for  the  plaintiff  as  prayed  for. 

The  tax  sale  was  based  on  the  assumed  fact  that  the  taxes  of 
1876,  due  the  State,  had  never  been  paid,  and  that  the  property  had 
been  returned,  as  delinquent,  to  the  mortgage  office. 
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The  property  was  retamed  as  delinqaent  to  the  mortgage  ofQce, 
bnt  the  fact  is  that  the  property  was  not  delinqaent,  and  the  taxes 
for  1876  had  been  paid.  A  certificate  from  the  tax  collector  shows 
that  the  property  was  not  delinqaent,  and  the  tax  rolls  show  that 
the  property  was  assessed  in  1876  to  the  Canal  Bank  and  the  taxes 
paid. 

There  was  no  basis  for  the  tax  sale,  and  it  is  therefore  nail  and 
void. 

The  Canal  Bank  sold  the  property,  in  1876,  to  Dancan  F.  Kenner. 
It  is  immaterial  whether  he  or  the  bank  paid  the  taxes.  They  were 
paid,  and  this  was  safflcient  to  stop  all  proceedings  against  the 
property,  thereafter  institated,  to  enforce  the  payment  of  taxes. 

The  retam  of  the  property  to  the  mortgage  office  as  delinqaent, 
was  an  error  and  an  inexcasable  one,  and  the  tax  rolls  show  that 
the  taxes  had  been  paid. 

No  title  was  vested  in  Griffiths  by  the  tax  sale,  and  he  coald 
transfer  none  to  the  defendant  company. 

Judgment  affirmed. 


M.  J.  Cunnifigham,  Attorney  General,  and  P.  E.  EdringUm,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


J.  L.  OatAdet  for  Defendant,  Appellant. 


Sabmitted  on  briefs  Jane  15, 1896. 
Opinion  handed  down  Jane  22,  1896. 


No.  12,199. 
State  of  Louisiana  vs.  Isaac  Harris. 

48  1189 

Proof  of  flight  Is  admissible.  The  weight  of  this  evidence  Is  frequently  modified  by  ^Q*    ^^^ 

the  oircomstances.    It  should  upon  that  ground  be  excluded.    The  fact  Is  to  be  Lf|  ^^l^ 

considered  and  weighed  with  the  other  eridenoe.  rS^llSQ 

The  Supreme  Court  having  no  Jurisdiction  in  criminal  cases  to  review  questions  116    720 

of  fact  the  evidence  will  not  be  examined  for  the  purpose   of   determining  '•^**  ^^^^ 

whether  it  authorized  a  conviction. 

APPEAL  fr6m  the  Twenty-sixth  Jadicial  District  Coart  for  the 
Parish  of  St.  Charles.     Rosty  J. 
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The  opinion  of  the  conrt  was  delivered  by 

Bbbaux,  J.    Isaac  Harris  was  indicted  for  mnrder  in  1891. 

He  was  tried  in  1896  and  convicted  of  manslaaghter.  From  a 
sentence  to  hard  labor  in  the  penitentiary  for  a  term  of  ten  years  he 
prosecutes  this  appeal.  (He  is  not  in  this  conrt  represented  by 
connsel.) 

The  questions  for  review  are  presented  in  two  bills  of  exceptions. 

The  first  was  taken  to  the  ruling  of  the  trial  jadge  permitting  the 
District  Attorney  to  propound  the  question  whether  he  had  searched 
for  the  accused. 

The  lapse  of  time  between  the  date  of  the  alleged  crime  and  the 
trial  suggests  of  itself  the  propriety  of  inquiring  and  even  search- 
ing for  the  accused. 

The  objection  was  made,  it  is  stated  by  the  judge  in  the  bill  of  ex- 
ceptions, after  the  sheriff  had  sworn  that  he  could  not  find  the  ac- 
cused at  his  domicile  at  the  time  the  crime  was  committed.  This 
statement  of  the  sheriff  having  been  made  without  objection,  as 
shown  by  the  bill  of  exception,  it  was  proper  to  introduce  proof  of 
the  sheriff's  action  in  the  endeavor  to  obtain  the  presence  of  the  ac- 
cused. 

Proof  of  flight,  though  not  conclusive  of  guilt,  is  admissible  as 
ground  from  which  to  infer  consciousnes  of  guilt. 

The  weight  of  the  evidence  may  be  greatly  reduced  under  certain 
circumstances ;  it  is  none  the  less  admissible.  The  admissibility  of 
the  proof  of  flight,  as  one  of  the  presumptions  of  guilt,  is  not  lim- 
ited to  secret  crimes,  as  was  contended  in  behalf  of  the  accused  on 
the  trial.  The  proof  is  as  admissible  where  the  deceased  was  killed 
publicly,  in  the  presence  of  witnesses,  and  the  plea  \^  self-defence, 
as  where  the  crime  was  secretly  committed. 

The  second  bill  of  exceptions  was  taken  to  Che  refusal  of  the 
new  trial.  The  accused  in  the  motion  for  a  new  trial  detailed  a 
number  of  facts  that  he  urged,  should  have  convinced  the  jury  of 
bis  innocence. 

The  bill  of  exception  was  based  on  the  motion  for  a  new  trial, 
which  was  annexed  to  the  bill. 

The  grounds  were  substantially  that  the  verdict  was  contrary  to 
the  law  and  the  evidence. 

To  review  the  decision  of  the  court  below,  a  case  must  be  present- 
ed by  a  bill  of  exceptions  disclosing  all  that  is  essential  to  that  end. 
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Here  the  evidence  is  not  embodied  in  or  made  part  of  the  bill  of 
exceptions,  and  is  therefore  not  before  us. 

The  allegations  contained  in  the  motion  for  a  new  trial  were  not 
evidence  in  the  case,  and  that  is  all  that  was  brought  up  for  our  ex- 
amination. 

If  they  were  evidence  and  properly  before  us  for  review,  they 
present  only  questions  of  fact,  not  reviewable  on  appeal. 

These  bills  of  exceptions  set  forth  the  only  grounds.  The  ver- 
dict and  judgment  must  be  affirmed. 

They  are  affirmed. 


No.  12,104. 
Giacona  &  Son  vs.  The  Bradstreet  Company. 

MtrcantiU  Agency.^The  business  of  commerulal  agencies  is  lawfal  and  beneficial 
to  commerce. 

Their  publications  issued  to  subscribers  generally  are  not  privileged  communi- 
cations. 

Hot  Privi/eged.—It  thelT  reports,  issued  on  printed  lists  and  generally  distributed 
among  their  subscribers,  are  erroneous  and  thereby  occasion  damages,  they 
may  be  held  liable. 

Negligence  not  Retrospectiv€.—\%  relates  to  an  erroneous  report,  negligence  of  one 
injured,  by  which  the  injury  is  aggravated,  will  not  bar  him  from  recovering 
damages  for  so  much  of  the  injury  suffered  prior  to  the  negligence. 

Damages  Sptcialnoi  {/en«ra2.— The  supposed  libel  was  not  actionable  per  se,  but  ouly 
in  respect  to  the  special  damage  claimed  and  shown. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
-**     Monroe^  J, 


Harold  W,  Netvman  for  Plaintiffs,  Appellees. 


Harry  H,  Hall  for  Defendant,  Appellant. 


Argued  and  submitted  April  24,  1896. 
Opinion  handed  down  May  4,  1896. 
Rehearing  refused  June  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendants  were  engaged  in  the  business  of  col- 
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lectiDg  and  distribnting  information  as  to  the  credit  and  financial 
standing  of  men  in  bosiness. 

The  plaintiffs  conducted  a  retail  grocery  and  commission  basiness. 

The  sait  is  for  an  alleged  libel  committed,  it  is  averred,  by  the 
defendants  against  plaintiffs.  The  important  facts  in  deciding  the 
issues  are  that  it  was  published  by  a  reporter  of  cases  in  the  courts 
(in  the  daily  court  reports)  that  suit  had  been  brought  by  H.  Lochte 
&  Co.  vs.  S.  Giacona  for  one  hundred  and  ninety- seven  dollars  and 
eighty- nine  cents  on  an  account. 

Subsequently  the  same  court  report  published  that  a  judgment 
had  been  obtained  by  this  plaintiff  against  S.  Giacona. 

Defendants,  in  their  printed  list  of  changes  furnished  to  subscrib- 
ers, published  that  plaintiffs  (not  S.  Giacona  as  mentioned  in  the 
court  report,  but  erroneously),  S.  Giacona  &  Son,  had  been  sued. 

In  the  copies  of  the  city  directory,  introduced  in  evidence,  there 
was  only  the  firm  of  Giacona  &  Son,  and  no  other  firm  of  a  similar 
name. 

The  defendants  in  error  assumed  that  plaintiffs  had  been  sued 
upon  an  open  account,  and  so  reported  to  their  subscribers. 

The  credit  of  plaintiffs  being  that  of  men  of  limited  means,  it  is 
contended  by  them  was  affected  by  the  report;  several  merchants 
testified  that  they  refused  to  credit  the  firm  and  gave  for  reason  that 
a  pending  suit  against  one  in  business  unexplained  is  nearly  always 
attended  with  unfavorable  effect  to  his  credit. 

Giacona  &  Son  brought  this  suit  for  damages  against  the  defendant 
a  few  weeks  after  the  defendants  had  furnished  the  erroneous  in- 
formation to  their  subscribers. 

The  jury  found  a  verdict  for  plaintiff  in  the  sam  of  four  hundred 
and  ninty-nine  dollars.  From  the  verdict  and  judgment  of  the 
court  the  defendants  prosecute  this  appeal. 

In  argument  it  was  argued  that  there  is  no  evidence  that  there 
existedjany  such  firm  as  Giacona  &  Son,  and  that  without  such  evi* 
dencd  plaintiffs  could  not  maintain  their  action. 

No  plea  was  interposed  and  no  objection  made  upon  this  point  in 
the^lower  court  save  in  the  motion  for  new  trial. 

It  is  true  that  the  existence  of  the  partnership  was  not  specially 
shown.  But  in  the  evidence  the  firm  is  frequently  referred  to  as  an 
existing  partnership ;  its  existence  was  not  at  any  time  questioned. 
Moreover,  objection  to  the  capacity  of  plaintiffs  to  stand  in  judo:- 
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ment  not  raised  in  the  pleadings  will  not  be  noticed.  Adams  &  Co. 
vs.  Coons'et  al.,  87  An.  305. 

There  is  nothing  of  record  suggesting  ill  feeling  on  the  part  of  the 
defendants,  and,  therefore,  malice  is  entirely  eliminated  from  consid- 
eration. 

This  brings  as  to  the  question  of  the  error  committed  and  its  effect 
npon  plaintiffs'  business. 

It  was  the  misfortune  of  plaintiffs  that  those  with  whom  they 
had  business  relations  were  not  careful  in  writing  down  their  names. 

In  seven  bills  introduced  in  evidence  their  names  are  differently 
given.  They  were  made  out  against  S.  Giacona  &  Son,  G.  Giacano, 
and  other  similar  names.  In  the  petition,  which  gave  rise  to  the  im- 
pression that  plaintiffs  had  been  sued,  the  name  of  the  defendant 
in  the  case  was  given  as  Giacona.  The  answer  was  written  in  the 
name  of  Giocchino.  This  answer  was  endorsed,  however,  by  de- 
fendants' attorney:  Henry  Lochte  &  Co.  vs.  S.  Giacona. 

Defendants'  clerks  testify  that  they  were  informed  at  Lochte' s 
place  of  business]that  the  Giacona  sued  were  Giacona  &  Son. 

Despite  all  this,  the  defendants  were  not  entirely  free  from  all  neg- 
ligence. 

By  deferring  to  the  petition  in  the  case,  in  question,  the  defend- 
ants' agents  would  have  obtained  correct  information  as  to  who  had 
been  sued. 

They  are  not  justifiable,  in  view  of  this  fact,  in  having  made  a  re- 
port such  as  they  made  to  their  subscribers. 

The  similarity  of  names  was  sufficient  to  mislead  an  ordinary  per- 
son, but  defendants'  agents,  presumably,  are  experts  in  the  business 
and  fully  understand  the  importance  of  making  correct  reports,  and 
of  training  themselves  in  securing  information  without  injuring  any 
one  needlessly.  Their  office  is.  to  assist  commerce,  and  facilitate  as 
well  as  promote  business  without  injuring  any  one's  credit. 

With  reference  to  these  companies,  the  rule  is  that  publishing  of  a 
tradesman  that  he  has  been  sued,  if  true,  is  not  actionable;  but  if 
untrue,  and  is  owing  to  negligence,  it  may  give  rise  to  an  action. 

There  must,  however,  be  actual  injury  shown. 

In  a  case  (in  the  State  of  Maryland)  in  which  the  present  defend- 
ants were  defendants,  the  court  held  that  the  alleged  libel,  similar  to 
the  libel,  here  contained  nothing  actionable  per  ae;  and  that  all  proof 
of  general  damage  to  the  business  and  credit  of  the  plaintiff  by  the 
publication  was  properly  excluded. 
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Here  the  record  does  not  sustain  any  claim  for  general  damages ; 
there  is  no  pr.  of  upon  wfaich  to  base  a  jadgment  for  snch  damages. 
The  amoant  of  plaintiffs'  business  is  not  shown  with  any  certainty, 
and  no  attempt  was  made  to  prove  the  extent  of  damage  to  his  busi- 
ness as  a  whole.  If  any  damages  are  due  they  are  special  damages. 
Only  compensatory  damages  can  be  allowed  at  all. 

Another  objection  is  interposed  which  is  sustained  by  the  fact  that 
the  plaintiffs  never  went  to  the  defendants  to  complain.  They  did 
not  seek  to  minimize  any  damages  they  allege  that  they  have 
suffered.  In  a  case  such  as  here,  one  in  regard  to  whom  an  untrue 
report  is  published  should  take  seasonable  steps  to  correct  the 
error.  It  would  have  been  reasonable  to  call  on  defendants  for 
explanation  and  correction  of  the  erroneous  report.  None  the  less, 
negligence  on  plaintiffs'  part  after  the  injury  by  which  it  is  aggra- 
vated will  not  bar  them  from  recovering  damages  for  so  much  of  the 
injury  suffered  prior  to  the  negligence.  And  here  we  will  state  that 
under  the  proof  made  the  damages  must  be  limited  in  amount. 

Immediately  after  the  publication  several  merchants  refused  to 
credit  the  plaintiffs,  but  the  amount  of  damages  occasioned  by  this 
refusal  is  not  clearly  shown.  It  is  evident  that  some  damage  was 
caused. 

As  relates  to  a  few  transactions  it  was  attempted  to  trace  the 
difficulties  encountered  to  the  publication  of  defendants'  lists.  We 
have  considered  the  whole  testimony  upon  the  subject,  and  fixed 
the  damages  in  the  amount  stated  in  our  decree. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
and  verdict  appealed  from  be  amended  by  reducing  the  amount  of 
the  judgment  from  four  hundred  and  ninety- nine  dollars  to  one 
hundred  and  fifty  dollars  and  interest  on  the  last  stated  amount  in 
amount  and  date  as  fixed  in  the  judgment  of  the  District  Oonrt. 

As  amended  the  judgment  appealed  from  is  affirmed  at  appellee's 
costs. 


No.  12,139. 
Jambs  Ashton  vs.  Sophie  Qrucker,  His  Wipe. 

*S  H?7  '^^^  utterances  of  a  wife  to  a  confidential  friend  while  seelsing  sympathy  and  ad- 

.s==:  vice  and  when  smarting  under  what  she  rea  onably  considered  to  be  wrongs 

lU    4081  received  at  the  hands  of  her  husband  by  neglect  of  herself  and  Indiscreet,  in- 

I  48  1104  Judicious  and  excessive,  if  not  criminal,  attentions  to  some  other  woman  will 

\U2    772  iiot  be  held  to  be  "  public  defamation." 
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The  husband  alleging  "  public  defamation'*  demands  separation  from  bed  and 
board ;  the  wife  reconvenes  and  claims  a  separation  on  the  grounds  of  aban- 
donment. HeUd:  When  the  husband  fails,  the  demand  of  the  wife  In  reconven- 
tion will  also  be  dismissed;  It  would  be  against  the  policy  of  the  law  that  the 
husband  should  find  himself  confronted  by  a  Judgment  of  separation  from  bed 
and  board  In  favor  of  his  wife  on  account  of  abandonment,  based  upon  neglect 
or  refusal  to  return  upon  summons  made,when  the  propriety  of  his  own  course 
and  the  conduct  of  his  wife  was  at  the  time  being  made  the  subject  of  judicial 
investigation. 

The  letters  of  the  husband  to  the  wife  are  admissible  in  evidence  in  a  suit  between 
the  parties  for  a  separation  from  bed  and  board.  The  husband  Is  not, 
through  such  letters,  made  to  be  either  a  witness  for  himself  or  against  his 
wife.  The  letters  are  used  In  evidence  as  containing  matters  emanating  from 
the  husband  to  break  down  his  cause  of  action. 

Any  act  of  the  plaintiff  husband  or  admission  made  by  him  which  would  estop 
him,  throw  his  demand  out  of  court  or  show  his  demand  not  well  founded, 
the  defendant  wife  is  entitled  to  prove,  and  she  is  not  cut  off  from  doing  so  by 
the  circumstance  that  the  fact  is  shown  through  a  letter  written  by  the 
plaintiff  husband. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 


Qu8  A,  Breaxix  and  Charles  P.  Fenner  for  Plaintiff,  Appellee. 


P.  F,  Hennessey  (Benjamin  Rice  Forman,  of  Counsel)  for  Defend- 
ant, Appellant. 


Argued  and  submitted  May  22,  1896. 
Opinion  handed  down  June  15,  1896. 
Rehearing  refused  June  29,  1896. 


The  present  action  is  an  action  for  separation  from  bed  and 
board,  institated  in  August,  1894,  by  a  husband  against  his 
wife,  upon  an  allegation  that  his  living  with  her  Is  altogether 
insnpportable  and  impossible.  This  condition  of  things  is  averred  to 
have  been  brought  about  by  her  jealous  disposition,  which  caused 
her  to  make  his  home  unbearable,  by  her  repeated,  unfounded, 
irritating  and  vexatious  reproaches  against  him,  and  by  her  constant 
quarrels  and  abuse.  He  averred  that  six  or  seven  years  prior  to  the 
institution  of  the  present  suit,  matters  reached  such  a  point  as  to 
force  him  to  leave  the  conjugal  domicile,  to  which,  however,  he 
returned  on  a  promise  by  his  wife  that  she  would  cease  quarreling 
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and  worryicg  him ;  that  this  promise  not  being  kept,  he  was  again 
forced,  for  the  same  causes  as  the  first,  in  the  month  of  January,  1802, 
to  leave  the  matrimonial  domicile,  wishing  to  ayoid  public  scandal, 
but  that  none  the  less  he  had  provided  continuously  for  his  wife ; 
that  he  had  lived  apart  from  her  since  January,  1892,  having  no 
relations  with  her  except  to  provide  subsistence  for  her  from  month 
to  month;  that  since  the  second  separation  she  had  declared  publicly 
to  different  persons  that  he  was  keeping  a  mistress  and  living 
in  open  adultery,  which  was  absolutely  false  and  untrue,  with- 
out any  foundation  in  fact;  that  these  statements  were  made  in 
malice,  with  the  knowledge  that  if  they  were  believed  by  his 
employers  it  would  result  in  his  immediate  discharge  from  employ- 
ment, and  he  was  injured  by  such  defamation  of  character.  In  a 
supplemental  petition  he  fixed  the  dates  of  these  charges  as  having 
been  made  by  her  at  various  times  in  1898  and  1894,  and  as 
having  been  made  to  one  Gillen  and  Mrs.  Julia  Smith  and  her 
son,  Edward  Smith.  The  defendant  met  plaintiff's  demand  by  counter 
allegations  against  him,  admitting  that  she  and  her  husband  had  had 
numerous  quarrels,  but  charging  that  they  were  mostly  brought 
about  by  his  constant,  assiduous  and  improper  attentions  to  and 
relations  with  another  woman,  which  were  the  subject  of  neighbor- 
hood gossip  and  comment,  and  had  caused  her  great  distress  and 
unhappiness ;  she  charged  him  also  with  unreasonable  prejudice  and 
dislike  to  her  children  by  a  former  marriage.  Assuming  the  position 
of  plaintiff  in  reconvention  she  charged  that  her  husband  had,  for 
years  prior  to  the  bringing  of  his  suit,  withdrawn  without  just  or  legal 
cause  from  the  matrimonial  domicile.  She  prayed  that  he  be  sum- 
moned, according  to  law,  to  return,  and  in  the  event  of  his  failure  so 
to  do,  she  have  judgment  in  her  own  favor  rejecting  his  de- 
mand, but  granting  her  a  separation  from  bed  and  board  from  her 
husband.  Defendant  attempted,  on  the  trial,  to  file  an  amended 
answer,  in  which  she  alleged  that  since  the  dates  of  the  defamation 
alleged  in  his  petition  (the  truth  of  which  allegations  she  denied) , 
plaintiff  had  repeatedly  invited  her  to  his  rooms  by  letters,  written 
tfrom  May  1, 1898,  to  October,  1894,  and  she  complied  with  the  same 
And  resumed  their  marital  relations  during  said  period ;  wherefore, 
:she  prayed  that  plaintiff's  demand  be  rejected  and  that  she  do  have 
judgment  against  her  husband  for  alimony  for  an  amount  not  less 
tthanforty  dollars  per  month. 
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The  conrt  refused  to  allow  the  amended  answer  to  be  filed  on  the 
groand  that  it  was  presented  too  late,  and  becanse  its  averments 
were  in  conflict  with  the  allegations  of  defendant's  answer,  wherein 
she  had  averred  that  her  husband  had,  in  January,  1892,  wirhdrawn 
from  the  matrimonial  domicile,  and  **  that  ever  since  that  day  he  had 
remained  away  and  had  severed  his  relations  with  defendant  as  man 
and  wife." 

During  the  trial  defendant  ofiFered  to  introduce  a  number  of  letters 
from  her  husband  to  herself  at  various  dates  betwhen  May,  1893,  and 
July,  1894,  **  to  show  that  he  received  his  wife  at  that  time  and  took 
her  into  his  room — to  show  reconciliation  " — but  on  plaintiff's  ob- 
jecting that  defendant  had  averred  that  there  was  no  reconciliation 
at  that  time,  and  that  they  were  statements  of  the  husband,  and, 
therefore,  inadmissible  under  Art.  2281  of  the  Civil  Code,  as 
amended,  they  were  ezclnded.  We  find  them,  however,  in  the 
record,  annexed  to  a  bill  of  exception  taken  by  the  defendant  to  the 
ruling  of  the  court  in  regard  to  the  same. 

One  Adele  Armant,  the  owner  or  lessee  of  the  house  at  which 
plaintiff  was  residing  during  the  period  covered  by  these  letters  was 
permitted  over  plaintiff's  objections  to  testify  to  the  fact  that  during 
that  period  defendant  had  visited  plaintiff  at  his  rooms  and  was 
there  with  him  several  hours  on  different  occasions.  The  court  per- 
mitted this  fact  to  be  shown,  not  to  prove  a  reconciliation,  but  as 
tending  to  show  the  nature  of  the  quarrels  between  the  parties  and 
how  serious  they  were. 

The  District  Court  rendered  judgment  in  favor  of  the  plaintiff,  de- 
creeing a  judgment  of  separation  of  bed  and  board  between  himself 
and  his  wife  and  rejecting  the  wife's  reconventional  demand.  From 
that  judgment  defendant  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  We  are  of  the  opinion  that  in  so  far  as  plaintiff 
seeks  to  have  a  separation  upon  the  ground  that  his  wife  had  '*  publicly 
defamed  "  him  it  must  fail  for  several  reasons.  In  the  first  place 
whatever  statements  were  made  by  the  defendant  in  respect  to  the 
relations  which  she  asserted  existed  between  her  husband  and  her 
supposed  rival  were  not  in  our  opinion  either  wantonly  or  mali- 
ciously made,  nor  made  with  the  intention  of  injuring  her  husband . 


1108  SUPREME  COURT  OF  LOUISIANA. 

Ashton  V8.  HiB  Wife. 


They  were  made  to  Gillen,  the  brother-in-law  of  the  plaintiff,  and 
to  Mrs.  Smith  and  her  son,  who  seemed  to  have  been  friends  of  both 
parties,  and  in  the  coarse  of  conversation  such  as  parties  holding 
close  relations  with  each  other  are  apt  to  have  in  discnssing  mnta- 
ally  their  family  affairs.  There  is  nothing  tending  to  show  that  it 
was  either  expected  or  desired  that  these  conversations  should  be 
repeated  to  outside  parties.  Those  which  took  place  with  the 
Smiths  seem  to  have  been  made  prior  to  the  date  fixed  in  plaii^tiff's 
pleadings  and  in  the  interval  between  his  leaving  his  home  the  first 
time  and  his  return,  and  to  have  been  made  in  connection  with  a  re- 
quest made  of  Mrs.  Smith  by  the  defendant  to  interpose  her  good 
offices  toward  inducing  her  husband  to  return.  In  Homes  vs.  Car- 
rier, 16  An.  94,  we  said  that  the  charge  of  adultery  preferred  by  the 
wife  against  her  husband  to  serve  as  the  basis  for  a  judgment  of 
divorce  does  not  of  itself  amount  to  a  defamation  upon  the  failure 
of  the  former  to  sustain  the  allegation  by  proof.  If  the  accusation 
be  not  wanton  or  malicious,  although  unfounded  in  point  of  fact,  it 
can  not  with  propriety  be  said  that  there  was  a  public  defamation. 

In  Bienvenu  vs.  Bnisson,  14  An.  386,  in  which  a  wife  claimed  a 
separation  from  her  husband,  we  said  that  it  was  impossible  to  give 
a  defamatory  intention  and  effect  to  epithets  applied  by  a  husband 
to  his  wife  when  no  one  was  present  but  the  spouses  themselves, 
although  such  epithets  would  have  had  much  gravity  had  they  been 
uttered  in  the  presence  of  a  third  person.  Plaintiff  has  called  our 
attention  to  the  latter  part  of  this  sentence  and  deduces  from  it 
broader  consequences  than  the  expression  justifies.  Unquestionably 
a  charge  of  adultery  made  by  a  husband  against  his  wife  in  presence 
of  a  third  person  would  present  a  question  of  a  much  graver  char- 
acter than  the  same  charge  would  have  had  had  it  been  shown  to 
have  been  made  by  the  husband  to  the  wife  in  their  bedchamber' 
but  it  by  no  means  follows  that  such  difference  would  consist  in 
leading  up  to  a  right  to  a  separation  even  by  a  wife  independently 
of  the  time,  place  and  circumstances  under  which  the  charge  was 
made  and  independently  of  the  relations  toward  the  parties  of  the 
person  who  might  be  present  on  such  an  cccasion  and  the  circum- 
stances under  which  he  was  present. 

In  Cass  vs.  Cass,  34  An.  614,  in  which  a  wife  assigned  as  a  ground 
of  complaint  against  her  husband  that  he  had  defamed  her,  the  court 
said  that  the  argument  advanced  by  the  husband,  that  to  constitute 
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defamation  within  the  meaning  of  the  Code  the  offensiye  epithets 
or  words  must  have  been  uttered  in  public,  did  not  meet  with  its 
sanction.  That  the  charge  of  adultery  against  a  wife  by  her  husband 
made  in  the  presence  of  her  servants  and  of  a  visitor,  or  to  another 
person  at  the  latter's  house,  as  was  shown  in  that  record,  did  con- 
Uitute  a  public  defamation  as  contemplated  by  our  law,  for  which  the 
injured  wife  was  entitled  to  the  protection  of  the  courts.  The  court 
was  of  the  opinion  that  the  charge  as  made  in  that  particular  case 
was  under  such  conditions  as  to  justify  the  interpositions  of  the 
court's  action  in  favor  of  the  wife.  We  think  there  was  no  necessity 
to  have  alluded  at  all  to  the  subject,  as  from  the  standpoint  of  a 
''  public  defamation,"  for  the  conduct  of  the  husband,  even  if  it  were 
not  a  '<  public  defamation,"  was  evidently  of  a  character  such  as  to 
cause  it  to  fall  under  the  terms  <^  outrage  of  one  toward  the  other  " 
under  the  other  provisions  of  the  law  of  separation,  and  to  warrant 
the  judgment  in  favor  of  the  wife. 

We  are  not  inclined  to  designate  as  a  "public  defamation"  the  utter- 
ances of  a  wife  to  a  confidential  friend  while  seeking  sympathy  or 
advice  and  when  smarting  under  what  she  reasonably  considered  to 
be  wrongs  received  at  the  hands  of  her  husband,  by  neglect  of 
herself,  and  indiscreet,  injudicious  and  excessive,  even  if  not  crimi- 
nal, attentions  to  some  other  woman. 

In  many  such  cases  the  supposed  wrongs  may  have  been  exagger- 
ated, in  others  purely  imaginary,  but  we  scarcely  think  that  the 
wife  in  so  acting  could  be  charged  in  any  of  them  with  having  "  pub- 
licly defamed  "  her  husband.  In  the  case  at  bar  we  think  much  of 
the  unhappiness  between  the  parties  could  have  been  and  should 
have  been  avoided  by  the  husband  by  a  cessation  of  the  visits  and 
attentions  of  which  his  wife  complained — if  not  entirely,  at  least  to 
within  limits  which  would  have  restored  harmony  in  the  family. 
There  is  such  a  thing  as  avoidable  unhappiness,  and  we  think  that 
where  husband  or  wife  appear  before  the  court  without  having 
attempted  to  remove  exasperating  or  irritating  causes  of  dissension 
which  were  directly  within  their  power  of  control,  they  can  scarcely 
expect  that  we  should  relieve  them  from  a  situation  from  which  they 
could  easily  extricate  themselves.  An  examination^of  the  testimony 
in  this  case  leads  to  the  opinion  that  much  of  plaintiff's  unhappiness 
consists  in  doing  what  any  married  man  might  reasonably  expect 
his  wife   would   do   under  similar   circumstances,  and   in  not  only 
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failing  to  desist  when  he  saw  the  consequences  of  his  actions, 
bat  in  becoming  irritable,  as  he  himself  admits,  by  the  repeated 
reproaches  of  his  wife.  We  do  not  mean  to  intimate  that  there  was 
anything  wrong  in  the  conduct  of  the  plaintiff,  bat  it  was  ondonbtedly 
calcalated,  and  naturally  calcnlated,  to  arouse  the  jealousy  of  his 
wife,  and  to  make  her  miserable  and  unhappy,  and  when  the  plain- 
tiff saw  this  he  should  have  governed  himself  accordingly.  We 
think  that  plaintiff's  complaint  of  ''  defamation"  of  himself  by  his 
wife  as  a  special  ground  of  action  finds  little  support  under  the 
testimony  in  the  case.  We  are  of  the  opinion  that  the  letters  of  the 
plaintiff  to  defendant,  which  the  latter  offered  in  evidence,  taken  in 
connection  with  the  testimony  of  Adele  Armant,  establish  conclu- 
sively the  fact  that  the  conversations  of  the  defendant  with  Qillen 
and  with  the  Smiths  are  sought  to  be  made  to  assume  an  importance 
in  the  case  which  in  no  manner  belong^  to  them. 

The  acts  of  the  plaintiff  in  writing  to  his  wife  and  receiving  her  at 
his  rooms,  when  living  at  Adele  Armant' s  house,  are  irreconcilable 
with  the  conduct  of  a  man  under  a  sense  of  wrong  at  having  been 
publicly  defamed.  The  expressions  <sf  the  letters,  their  whole  tenor, 
is  opposed  to  his  attaching  any  weight  or  importance  to  those  con- 
versations. The  real  grounds  of  complaint  are  plaintiff's  unhappi- 
ness  produced  by  continuing  quarrels  between  the  spouses,  resulting 
from  the  jealousy  of  the  wife,  and  to  differences  between  them  in 
regard  to  the  lattet's  children  by  a  first  marriage.  This  latter  ground 
is  not  assigned  in  plaintiff's  petition,  but  is  made  very  prominent  in 
the  letters  we  have  referred  to.  Plaintiff  succeeded  in  having  these 
letters  excluded.  The  conclusions  we  have  reached  in  the  case  in- 
dependently of  them  make  allusions  to  them  unnecessary ;  but  we 
think  they  were  admissible  in  connection  with  Adele  Armant's  testi- 
mony, to  show  that  plaintiff  invited  his  wife  to  his  rooms  long  after 
his  alleged  defamation  by  her,  and  that  she  visited  him  there  at  his 
solicitation,  and  through  that  fact  to  show  (what  the  testimony  of 
Adele  Armant  was  allowed  to  be  introduced  to  show)  that  the  griev- 
ances of  these  parties  were  not  of  the  grave  and  serious  character 
which  they  would  be  taken  to  be  if  tested  simply  by  the  allegations 
of  the  parties.  The  plaintiff  was  not  through  these  letters  made  to  be 
either  a  witness  for  himself  or  against  his  wife ;  the  letters  were  not  to 
be  used  for  his  wife  as  containing  statements  therein  in  support  of 
a  demand  made  by  her  against  him,  but  as  matters  emanating  from 
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himself  to  be  nsed  against  himself  to  break  down  his  own  cause  of 
action.  Any  act  of  the  plaintiff  or  admission  by  him  which  would 
estop  him,  throw  his  demand  out  of  court  or  show  his  demand  not 
well  founded,  the  defendant  is  entitled  to  prove,  and  she  is  not  cut  off 
from  doing  so  by  the  circumstance  that  the  fact  is  shown  in  or 
through  a  letter  written  by  the  plaintiff.  Though  the  letters  we 
speak  of  may  not  show  an  absolute  reconciliation  between  the  par- 
ties leading  to  a  complete  wiping  out  of  all  differences  and  to  a  re- 
sumption of  marital  relations  at  a  common  domicile,  we  think  they 
do  show  that  the  advancing  of  "  public  defamation  "  as  a  substantive 
ground  of  action  was  an  afterthought,  or  that  it  was  not  at  the  time 
of  writing  those  letters  considered  a  matter  of  grievance — in  other 
words,  if  it  ever  had  existed  as  a  ground  of  complaint,  that  par- 
ticular stale  grievance  had  passed  out  or  been  stricken  from  the  list 
of  grievances — practically  it  had  been  forgotten  if  not  forgiven. 

In  dealing  with  this  matter  of  the  public  defamation  of  the  plain- 
tiff by  the  defendant  we  have  in  reality  disposed  of  the  whole  case, 
for  we  have  already  expressed  the  opinion  that  plaintiff's  conduct 
was  of  a  character  such  as  naturally  to  arouse  the  jealousy  of  his  wife, 
and  that  he  was  (to  an  extent  safficient  to  cause  him  to  fail  in  this 
action)  to  blame  for  the  resulting  quarrels  and  his  own  resulting  un- 
happiness.  Plaintiff  contends  that  the  wife  is  not  authorized  in  this 
suit  to  claim  in  reconvention  a  separation  from  bed  and  board  based 
upon  abandonment. 

The  syllabus  in  Bienvenu  vs.  Buisson,  14  An.  386,  is  to  the  effect 
that  ^*  a  reconventional  demand  on  the  part  of  defandant  for  a  sep- 
aration on  the  ground  of  abandonment  is  not  admissible.  A  par- 
ticular form  of  procedure  is  required  by  the  Code  for  obtaining  a  de- 
cree of  separation  on  that  ground,  and  to  that  form  the  defendant 
must  have  recourse  for  relief."  The  same  matter  is  referred  to  in 
Jolly  vs.  Weber,  86  An.  678,  in  which  the  husband  reconvened,  pray- 
ing for  a  separation  of  board  on  the  ground  of  abandonment  by  the 
wife  and  caused,  during  the  pendency  of  the  suit  brought  by  her  for 
a  separation,  summons  to  be  served  upon  her  to  return  to  the  mat- 
rimonial domicile.  Referring  to  defendant's  reconventional  demand, 
the  court  said :  ''  We  are  at  a  loss  to  appreciate  the  relief  which  de- 
fendant could  possibly  claim  under  his  wife's  refusal  to  obey  the 
summons,  in  the  face  of  the  showing  that  her  continued  absence  was 
Justified  in  law  by  the  order  of  the  court  allowing  her  another  and  a 
76 
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different  domicile.  The  prodaetion  of  the  judge's  order  assigning 
her  a  honse  to  live  during  the  pendency  of  the  suit,  and  which  is  a 
matter  of  record,  is  unqnestionably  a  sufficient  answer  and  a  justifi- 
able showing  to  the  summons  of  her  husband  through  the  court  di- 
recting her  to  return  to  the  latter's  domicile.  The  proceeding,  there- 
fore, could  not  give  rise  to  a  judgment  sentencing  her  to  comply  with 
her  husband's  request,  and  all  matters  connected  with  the  alleged 
abandonment  must  be  eliminated  from  the  cause." 

We  find  a  decision  in  France  to  the  same  effect:  ^'  Le  grief  resul- 
tant de  ce  que  le  mari  refuse  de  recevoir  sa  femme  au  domicil  conju- 
gal ne  serait  pas  recevable  s'il  se  fondait  uniquement  sur  ce  que  le 
mari  n'aurait  pas  tenu  compte  d'une  sommation  a  lui  faite  avant  la 
signification  de  Parret,  qui  avait  rejet6  une  demande  en  separation 
de  corps  anterieurement  formed  par  lui."  Trib.  Seine,  27  Mai,  1868, 
D.  P.  72-1,87-8. 

In  the  Bienvenu  case  defendant  was  evidently  seeking  to  obtain  a 
separation  from  bed  and  board  on  the  ground  of  abandonment  of  the 
wife  by  direct  proof  of  the  abandonment  administered  on  the  trial, 
without  having  had  recourse  to  the  various  summons  and  orders  to 
return  prescribed  by  the  Code. 

The  abandonment  of  this  case  is  that  of  the  husband,  and  it  is 
alleged  to  have  antedated  the  bringing  of  plaintiff's  suit  by  several 
years.  The  various  summons  to  the  husband  to  return  were  made 
during  the  pendency  of  the  present  suit,  in  support  of  the  reconven- 
tional  demand.  Our  decision  in  this  case  being  a  rejection  of  plain- 
tiff's demand,  carrying  with  it  a  conclusion  that  he  was  not 
warranted  in  withdrawing  from  the  matrimonial  domicile,  it  may  be 
claimed  that  we  could  and  should  now  give  effect  to  the  summons 
made  during  the  suit,  or  reject  the  plaintiff's  demand  and  leave  the 
reconventional  demand  standing  for  future  summons.  We  have  no 
right  to  say  that  plaintiff  would  not  be  willing,  upon  the  rendition  of 
this  judgment,  to  become  reconciled  to  his  wife  and  return  to  her.  It 
would  be  against  the  policy  of  the  law  that  he  should  find  himself 
confronted  by  a  judgment  of  separation  from  bed  and  board  in  favor 
of  his  wife  on  account  of  abandonment,  based  upon  neglect  or 
refusal  to  return  upon  summons  made  when  the  propriety  of  his  own 
course  and  the  conduct  of  his  wife  was  at  the  very  time  being  made 
the  subject  of  judicial  investigation.  We  do  not  think  he  should  be 
placed,  finally,  in  default  pending  the  litigation,  but  that  the  summons 
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upon  him  Bhoold  be  made  only  after  the  termination  of  his  own  suit, 
leaving  him  free  to  act  from  that  time  forward.  We  think  every 
possible  opportunity  should  be  afforded  the  parties  to  reconcile  their 
differences  on  that  ground,  if  no  other;  we  wonld  not  be  inclined, 
even  if  it  were  allowable,  to  permit  the  reconventional  demand  to 
stand  with  a  right  to  make  new  summons  under  it  after  plaintiff's 
demand  had  been  rejected.  The  general  rule  is  that  the  main 
demand  and  that  in  reconvention  should  be  disposed  of  at  one  and 
the  same  time,  and  it  is  peculiarly  proper  that  this  rule  be  adhered 
to  in  this  case,  in  which  we  are  impressed  with  the  idea  that  the 
parties  are  not  really  so  far  apart  as  they  might  appear  to  be. 

For  the  reasons  assigned,  it  is  ordered,  adjudged  and  decreed  that 
the  judgment  appealed  from  be  and  the  same  is  hereby  annulled, 
avoided  and  reversed,  and  it  is  now  ordered,  adjudged  and  decreed 
that  plaintiff's  demand  be  rejected.  It  is  further  ordered,  adjudged 
and  decreed  that  the  demand  in  reconvention  of  the  defendant  be 
dismissed  as  of  non-suit. 


Leonard  db  Randolph  for  Plaintiff,  Appellee. 


Wi9e  dr  Hemdon  and  J.  Zach.  SpeaHng  for  Defendants,  Appellants. 


Argued  and  submitted  June  4,  1896. 
Opinion  handed  down  June  15,  1896. 
Rehearing  refused  June  80,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnebt,  J.  F.  A.  Daugbtry,  the  husband  of  plaintiff,  was  a  mem- 
ber of  the  order  of  the  Knights  of  Pythias,  and  belonged  to  the 
endowment  rank. 


No.  12,174.  |5j 

Oathbbikb  M.  Dauqhtry  vs.  The  Kkiohts  op  Pythias. 

Under  a  contract  of  life  insurance  Issaed  by  a  mutual  company,  conditioned  to  be 
subject  to  any  by-law  thereafter  to  be  enacted,  the  insured  is  bound  by  a  sub- 
sequent by-law,  forfeiting  such  policies  when  the  insured  should  die  by  his  own 
hands. 

APPEAL  from  the  First  Judicial  District  Court  for  the  Parish  of 
Caddo.     Land,  J. 


1204  SUPREME  COURT  OF  LOUISIANA. 

Daughtry  t8.  Knights  of  Pythias. 

He  was  found  dead  in  a  cell  of  the  jail  at  Shreveport,  La.  The 
widow  instituted  this  suit  for  the  amount  of  the  insurance  on  the 
life  of  her  deceased  husband. 

The  defence  is  that  the  deceased  took  his  own  life,  and  that  the 
policy  was  forfeited  by  the  laws  of  the  order. 

The  facts  recited  in  the  record  show  that  the  deceased  took  his 
own  life.  There  is  no  theory  that  can  be  advanced  under  the  facts 
that  could  lead  to  a  doubt  of  death  by  suicide.  There  is  no  basis  for 
a  theory  that  the  death  of  the  deceased  was  caused  by  accident,  or 
that  he  met  his  death  at  the  hands  of  others. 

In  Leman  vs.  Life  Insurance  Company,  46  An.  1186,  we  held  that 
*'  when  circumstantial  evidence  alone  is  relied  on  to  establish  suicide, 
it  is  at  least  within  bounds  to  say  the  evidence  must  exclude  with 
reasonable  certainty  any  other  cause  of  death."  The  evidence  is 
such  that  no  other  conclusion  can  be  arrived  at  than  that  the 
deceased  voluntarily  took  his  own  life. 

The  plaintiff  contends  that  if  it  be  found  that  the  husband  com- 
mitted suicide  the  policy  is  nevertheless  due  and  payable,  because 
when  the  certificate  of  membership  of  the  endowment  rank  was 
issued  to  him  it  contained  no  provision  against  death  by  <suicide  noir 
did  the  laws  of  the  order  exclude  self-destruction  from  the  risks 
under  the  policy  of  insurance  stipulated  in  the  certificate;  that  the 
legislation  thereafter  forfeiting  the  policy  on  account  of  suicide  could 
not  affect  a  policy  or  certificate  of  membership  Issued  prior  thereto ; 
that  such  legislation  was  ex  poatfactOy  and  finally,  that  the  legislation 
did  not  bear  on  the  contract,  but  only  as  to  the  fitness  and  qualifica- 
tion of  membership,  and  related  exclusively  to  the  discipline  of  the 
order. 

Orders  like  the  defendant  association  have  multiplied  in  recent 
years.  Tney  are  organized  for  the  mutual  benefit  of  the  members, 
taking  care  of  the  sick  and  afflicted  in  life  and  providing  for  the 
family  of  the  deceased  member  after  death.  Rules  and  regulations, 
a  constitution  and  by-laws  are  enacted  for  their  government.  Every 
member  who  joins  one  of  these  orders  does  so  with  a  full  knowledge 
of  its  laws  and  usages.  He  is  bound  by  the  constitution  and  by-laws^ 
and  subjects  himself  to  their  discipline  in  order  to  receive  the 
benefits  conferred  by  the  order.  There  can  be  no  law  or  regul  ition 
enacted  after  his  membership  that  would  destroy  the  benefit  agreed 
to  be  conferred  upon  him  by  the  laws  and  regulations  in  force  at  the 
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time  he  joined  the  order.  His  contract  of  insurance  cooid  not 
be  abridged  or  violated  without  his  consent.  Bat  provision  is  made 
in  the  constitution  for  its  amendment,  and  we  see  no  reason  why 
the  members  of  an  association  of  this  kind  can  not,  like  the  body 
politic,  change  its  laws,  enact  new  ones  and  discipline  its  members 
by  police  regulations. 

In  both  cases  the  members,  by  their  vote,  participate  in  the  change 
by  the  rule  of  the  majority.  In  neither  case  can  vested  rights  be 
destroyed.  The  vested  right  that  the  deceased  had  was  for  his 
family  to  receive  the  sum  of  three  thousand  dollars,  provided 
he  complied  with  the  laws  of  the  order.  There  was  no  vested 
right  in  selecting  the  mode  and  manner  of  his  death.  Had  there 
been  no  subsequent  legislation  there  would  have  been  no  prohibition 
to  the  payment.  But  the  order  had  a  right,  independent  of  any 
stipulation  or  agreement,  to  say  that  no  member  should  take  his  own 
life  and  receive  for  his  family  the  benefit  of  the  life  policy.  It  was 
a  matter  of  legislation  in  which  each  member,  through  representa- 
tion, assented.  It  was  a  police  regulation  in  the  interest  of  the  dis- 
cipline and  welfare  of  the  endowment  rank.  We  understand  from 
the  documents  accompanying  the  transcript  that  payments  of 
policies  on  account  of  suicides  had  become  so  frequent  that  the 
endowment  fund  was  endangered.  Suppose,  in  the  State  of  Louis- 
iana, persons  should  insure  themselves  and  commit  suicide,  in  order 
that  the  policy  should  go  to  the  beneficiaries,  and  it  should  become 
so  frequent  as  to  endanger  society,  would  any  one  doubt  the  wisdom 
or  the  validity  of  a  law  which  should  say  that  no  existing  policy,  or 
those  thereafter  issued,  should  be  paid  if  the  policy  holder  committed 
suicide?  So  in  this  case,  the  order  of  the  Knights  of  Pythias  applied 
a  remedy,  by  declaring  the  forfeiture  of  existing  and  future  certifi- 
cates of  membership  in  the  endowment  rank  on  account  of  the 
self-destruction  of  the  holder  of  the  certificate. 

But  in  this  case,  the  holder  of  the  certificate  was  bound  by  the 
stipulations  in  it.  When  issued  to  the  husband  of  plaintiff  it  con- 
tained this  agreement:  '^and  in  consideration  of  the  payment  here- 
after to  said  endowment  rank  of  all  monthly  payments  as  required 
and  the  full  compliance  with  all  the  laws  governing  this  rank  now  in 
force,  or  that  may  hereafter  be  enacted,  and  shall  be  in  good  stand- 
ing under  said  laws,"  etc. 

In  the  certificate  it  is  stated  that  if  any  of  the  requirements  of  the 
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laws  in  force  governing  the  endowment  rank  shall  be  violated,  the 
Supreme  Lodge  of  the  order  shall  not  be  liable  for  the  amoant  of 
the  policy. 

The  certificate  covers  both  the  laws  which  may  thereafter  be  en- 
acted, governing  the  endowment  rank,  and  the  good  standing  of  mem* 
bers  nnder  the  existing  regulations. 

After  this  certificate  was  issued  to  F.  A.  Daughtry,  a  law  was  en- 
acted by  the  proper  authority,  and  approved  by  the  Supreme  Lodge, 
forfeiting  the  policy  on  account  of  suicide.  Any  law  enacted  in  pur- 
suance of  this  agreement  is  the  voluntary  consent  of  the  members  of 
the  order,  made  for  their  mutual  benefit  and  by  their  proper  repre- 
sentatives. 

In  the  case  of  Supreme  Gommandery  Knights  Qolden  Rule  vs. 
Ainsworth,  71  Ala.  436,  the  facts  were  almost  identical  with  those  in 
the  instant  case.  The  syllabus  of  the  case  reads:  **  Under  a  contract 
of  life  insurance  issued  by  a  mutual  company,  conditioned  to  be  sub- 
ject to  any  law  thereafter  to  be  enacted,  the  insured  is  bound  by  a 
subsequent  by-law  forfeiting  such  policies  when  the  insured  should 
die  by  his  own  hands,  sane  or  insane."  This  case  is  well  supported 
by  sound  reasoning  and  abundant  authority,  and  we  accept  the  doc- 
trine announced. 

It  is  ordered  that  the  jndgment  appealed  from  be  annulled,  avoid- 
ed and  reversed,  and  it  is  now  ordered  that  plaintiff's  demand  be 
rejected  with  costs. 


No.  12,177. 
H.  &  0.  Newman  vs.  A.  B.  Ooopeb,  T.  J.   Goopeb  et  als., 

INTBRVENOBB. 

The  coart  again  afOrms  that  commanity  creditors  are  entitled  to  be  paid  from  the 
commuDlty  property,  and  that  this  right  can  not  be  impaired  by  the  mortgage 
on  saoh  property  executed  by  the  husband  after  the  death  of  his  wife.  CItII 
Code,  Arts.  2402,  2406,  2409;  Newman  ts.  Cooper,  46  An.  1485;  Germain  ts.  Gay,  9 
La.  584;  Ware  rt  a/,  ys.  Jones,  Sr.,  19  An.  430;  Palmer  Dickson  ei  al.  ts.  H.  P. 
Dickson  et  a/«.,  37  An.  915,  and  authorities  there  cited. 

The  court  indicates  the  mode  of  enforcing  such  mortgage. 

If  In  a  contest  between  the  father's  creditors  and  his  children,  claiming  also  to  be 
his  creditors,  he  can  be  required  in  the  adjustment  of  his  account  with  them  to 
charge  for  their  board,  maintenance  and  education,  no  such  charge  can  be  ad- 
mitted if  the  children  had  reyenues  derived  by  the  father  or  nnder  his  control 
applicable  to  their  support.    Mercler  vs.  Canonge,  12  Bob.  886. 
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The  fattier,  except  under  exceptional  conditions  not  existing  In  this  case,  can  not 
bind  bis  minor  children  for  debts  arising  fur  his  individual  contracts.  U.  C, 
Art.  350;  Urquhart  vs.  Scott,  12  An.  674;  Payne  ts.  Scott,  14  An.  773;  A.  Milten- 
berger  tb.  J.  P.  Slam,  Tutor,  //  als.^  11  An  667. 

APPEAL  from  the  Sixth  Judicial  District  Court  for  the  Parish  of 
Richland.     Ellis,  J. 


J.  W.  Willis  for  Plaintiffs,  Appellants. 


Qunby  dr  Sholars  for  Defendant  and  Intervenors,  Appellees. 


Argued  and  submitted  June  5,  1896. 
Opinion  handed  down  June  22, 1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  This  case,  a  contest  between  the  plaintiff,  a  creditor 
of  the  defendant,  and  his  children  the  intervenors,  claiming  the 
property  of  the  community  existing  between  their  father,  the  de- 
fendant, and  their  deceased  mother,  the  property  having  been  con- 
veyed to  the  children  by  the  father  in  payment  of  paraphernal 
funds  of  his  wife  alleged  to  have  been  converted  by  him,  was  before 
us  in  1895  (43  An.  485,  Newman  vs.  Cooper).  The  plaintiff's  debt 
is  secured  by  a  mortgage  on  the  community  property  executed  after 
the  death  of  his  wife.  The  previous  appeal  was  by  the  children 
from  the  judgment  for  the  plaintiff's  debt,  with  mortgage  on  the 
undivided  half  of  the  property.  The  judgment  refused  to  enforce 
the  title  of  the  children,  and  if  there  was  an  indebtedness  of  the 
community  for  paraphernal  funds  of  their  mother,  the  judgment  ex- 
cluded one -half  the  community  for  liability  for  that  indebtedness. 
We  remanded  the  case  with  the  view  of  ascertaining  the  amount  of 
the  community  debt  entitled  to  be  paid,  we  thought,  from  the  mass 
of  the  community,  and  this  debt  ascertained,  there  would  be  estab- 
lished the  share  of  the  defendant  in  the  community,  on  which,  in 
oar  view,  his  mortgage  was  to  operate.  Our  previous  decree  con- 
strued in  its  entirety  conveys  this  purpose,  consonant  as  it  is  with 
the  reasoning  of  the  opinion.  But  the  decree  seems  to  have  been 
misunderstood. 
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The  case  now  comes  back  on  the  plaintiff's  appeal  from  the  judg- 
ment for  their  debt,  bnt  denying  the  mortgage,  and  in  favor  of  the 
intervenors  for  the  property.  It  is  manifest  the  judgment  does  not 
conform  to  the  views  expressed  in  our  opinion.  We  affirmed  that  if 
the  children  were  community  creditors  they  were  entitled  to  pay- 
ment from  the  mass  cf  the  community  assets,  and  that  no  mortgage 
by  the  husband  after  the  death  of  his  wife  could  defeat  that  right. 
The  corollary  of  the  proposition  was  that  the  plaintiff's  mortgage 
must  be  restricted  to  one -half  of  the  property;  the  community 
debt  first  deducted,  or,  as  it  is  termed  in  the  decisions,  the  residuum; 
the  other  half  of  the  residuum  accruing  to  the  heirs  of  the  deceased 
spouse.     See*  45  An.  1485,  in  which  all  the  authorities  are  reviewed. 

The  plaintiffs  on  this  appeal  urge  on  us  that  the  judgment  is  erro- 
neous in  depriving  them  of  their  mortgage  operative  on  the  share 
of  the  surviving  spouse,  and  because  the  judgment  gives  to  the 
children  the  entire  property  in  satisfaction  of  the  alleged  debt  for 
the  paraphernal  funds  of  their  mother  claimed  to  have  been  received 
by  their  father,  and  it  is  further  earnestly  Insisted  by  plaintiffs  that 
this  alleged  debt  is  not  established. 

On  the  other  hand  the  intervenors,  the  children,  contend  that  our 
previous  decree  required  the  settlement  of  the  community ;  it  is 
claimed  that  the  supplemental  petition  filed  by  plaintiff  after  the 
case  was  remanded  did  not  make  the  requisite  parties,  nor  were 
any  notices  given  to  creditors  or  other  steps  taken  by  the  interven- 
ors that  our  decree  required ;  but,  instead,  the  petition  proposed  a 
partition,  and  hence  it  is  claimed  the  succession  or  community 
is  still  unsettled,  and  in  view  of  this  alleged  non-compliance  with 
the  decree  it  is  urged  the  exceptions  to  the  proceedings  should  have 
been  sustained.  On  the  merits  it  is  urged  that  the  debt  to  the  chil- 
dren for  which  the  father  conveyed  to  them  the  community  property 
is  proved,  and  therefore  the  title  of  the  children  is  maintained  as 
decided  by  the  lower  court. 

In  remanding  the  case  it  was  not  the  purpose  to  restrict  the 
plaintiffs  as  to  the  method  of  proceeding.  Their  mortgage  operative 
only  on  the  one-half  the  property,  with  the  primary  deduction  or 
charge  on  the  whole  property  of  such  community  debt  as  might  be 
proved  to  exist,  it  was  indispensable  to  have  determined  whether 
there  was  that  indebtedness.  This  inquiry  for  the  lower  court  was 
our  purpose  in  remanding.    A  proceeding  against  the  proper  parties 
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presenting  the  issnes  as  to  the  plaintiffs'  debt,  mortgage  and  its 
enforcement,  and  as  to  the  indebtedness  of  the  community  at  the 
date  of  the  death  of  the  defendant's  wife  in  1888,  followed  by  the 
appropriate  judgment  fixing  the  community  debt,  if  any,  and  the 
consequent  charge  on  the  property,  or  deduction  from  its  proceeds 
if  sold,  would  be  an  adjustment  of  the  rights  of  the  parties  or  settle- 
ment of  the  community,  admitting  of  consummation  by  the  sale  and 
application  of  the  proceeds  directed  by  the  judgment.  That  appli- 
cation of  proceeds  should  be :  first,  the  payment  of  the  community 
debt;  one- half  the  residue  to  the  heirs  of  the  deceased  spouse;  the 
other  half  to  the  surviving  spouse,  and  if,  as  in  this  case,  he  had 
executed  a  mortgage  on  his  share,  the  mortgage  to  be  satisfied  out 
of  that  share.  The  mortgages  on  community  property,  executed  after 
the  death  of  the  wife,  when  there  are  community  debts  outstanding, 
and  the  mortgagor  has  only  his  share  of  the  residuum  of  the  com- 
munity after  discharging  its  debts,  are  apt  to  give  rise  to  difficult 
questions  when  the  community  creditors  call  for  their  rights.  In 
this  case,  however,  where  the  issue  is  solely  between  the  chil- 
dren and  the  plaintiffs,  and  the  community  property  consists  in 
that  mortgaged  to  plaintiff  it  seemed  to  us,  it  would  not  be  difficult 
to  adapt  the  proceeding  for  the  adjustment  of  the  rights  of  the  parties. 
There  is  no  necessity  or  basis  to  demand  a  parlition  of  the  property ; 
plaintiffs  are  creditors,  not  owners.  But,  with  that  exception,  the 
supplemental  petition  in  this  case,  substantially,  presents  the  issues 
and  admits  of  the  required  judgment  determining  or  rejecting  the 
alleged  community  debt,  and  thus  fixing  by  that  charge  or  deduction 
the  share  of  the  residuum  subject  to  plaintiff's  mortgage,  and  on 
which  it  should  be  decreed  to  operate.  We  perceive  that  the  iuter- 
venors  complain  that  the  proper  parties  were  not  before  the  court. 
They  are,  in  our  view,  the  intervenors,  but  we  find  in  the  record  an 
acceptance  and  answer  for  all.  If  in  point  of  fact  the  minors  are  not 
provided  wth  representatives  that  should  be  remedied.  In  our. 
opinion  the  supplemental  petition  omitting  all  relating  to  a  partition 
and  its  details,  directed  against  the  proper  parties  followed  by  the 
judgment  of  the  character  we  have  indicated,  is  substantially  the 
requisite  proceeding. 

We  are  asked  by  plaintiff  to  close  this  litigation  on  the  testimony 
in  the  record.  The  insistence  of  the  intervenors  on  the  objection  to  the 
mode  of  proceeding,  suggests  there  may  not^have  been  a  full  exhibi- 
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tion  of  proof,  and  we  think  it  best  to  allow  another  trial.  We  will, 
however,  dispose,  as  far  as  practicable,  of  the  issues  discussed  here. 
The  claim  of  the  intervenors  is  for  paraphernal  f ands  of  their  mother 
nsed  by  their  father.  It  is  manifest  the  debt  of  the  commnuity  is 
restricted  to  the  funds  received  by  the  defendant  prior  to  the  death 
of  his  wife  in  1888.  It  is  the  status  of  the  community  at  that  date 
that  is  the  subject  of  inquiry. 

It  is  urg^d  on  behalf  of  the  plaintiffs  that  this  community 
debt,  if  established,  is  to  be  reduced  by  the  expenses  of  the  board 
and  education  of  the  minors,  since  the  date  of  their  mother's  death. 
The  theory  that  the  father  can  become  the  creditor  of  his  children 
for  their  subsistance  and  education,  does  not  commend  itself.  We 
can  understand  that  an  insolvent  tutor  is  to  be  deemed  a  creditor  in 
such  cases,  to  the  extent  of  the  revenues  of  the  minor,  that  is  to  say, 
in  a  contest  with  his  creditors  he  must  charge  his  children  with  such 
expenses,  to  the  extent  of  the  revenues,  as  was  held  by  this  court  in 
an  earlier  decision  in  which  the  subject  was  fully  examined.  Mer- 
cier  vs.  Oanonge,  12  Robinson,  385.  No  such  case  is  presented 
here.  We  find  in  the  record,  too,  that  the  minors  owned  a  planta- 
tion that  was  productive.  With  these  revenues  in  his  hands  appli- 
cable to  the  maintenance  of  four  minors,  all  young  when  their 
mother  died,  living  in  their  father's  house,  not  of  an  age  then  to  send 
to  school,  and  causing  but  limited  increase  in  expenses,  as  we  read 
the  testimony,  we  can  find  no  basis  for  the  charge  of  board  and 
education  claimed  by  plaintiffs  in  reduction  of  the  community  debt. 
We  would  reserve  this  question  if,  in  our  opinion,  it  would  serve  any 
purpose ;  but  think  it  best  to  remove  it  from  further  litigation  and 
speed  the  case  to  a  determination  on  the  substantial  issues. 

The  plaintiff's  debt  is  for  supplies  furnished  defendant  since  1885 
for  the  plantation.  It  is  insisted  by  the  intervenors  the  minors  owe 
a  portion  of  that  debt  because  the  supplies  used  for  the  plantation 
on  which  they  lived,  contributed  to  their  support.  It  has  been^ 
held  that  the  administrator  of  a  succession  advancing  to  a 
tutor  for  the  necessities  of  a  minor  may  charge  such  advances  in  his 
account  as  administrator.  That  may  be,  and  it  leaves  the  question 
as  to  the  liability  of  the  minor  to  be  settled  on  the  tutor's 
account.  When  the  tntor  cultivates  the  minor's  plantation 
and  obtains  necessary  supplies,  it  has  been  held  the  minors  owe  or 
may  be  held,  so  far  as  the  supplies  of  a  strictly  necessary  character 
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are  shown  to  have  enored  to  the  minors'  benefit,  and  so,  too,  if  the 
minors'  property  is  destroyed  by  fire  and  mast  be  replaced,  the 
minor  has  been  made  liable  for  the  expenditure.  To  decisions  of  this 
character  we  have  been  referred.  Mcintosh,  Tutor,  vs.  R.  H.  Kelly 
et  al.,  81  An.  649;  0.  V.  Lagay,  Administrator,  vs.  Mr.  and  Mrs.  J.  S. 
Marston,  82  An.  170;  Succession  of  Sparrow,  39  An.  706;  40  An.  484; 
Succession  of  Sparrow,  44  An.  481.  Here  the  supplies  were  furnished 
to  the  defendant  for  the  community  plantation,  of  which  he  had  the 
revenues.  If,  under  the  circumstances  already  discussed,  his  charge 
for  board  could  not  be  made,  it  is  not  easy  to  appreciate  how  the 
children  could  be  made  liable  either  to  their  father  or  to  plaintiffs 
for  their  supplies.  The  father  was  not  tutor.  If  he  had  been  the 
restriction  of  the  law  left  him  without  right  to  bind  the  children 
except  in  the  mode  the  Code  prescribes.  Civil  Code,  Art.  850. 
Urquhart  vs.  Scott,  12  An.  674;  Payne  vs.  Scott,  14  An.  778.  The 
plaintiff  dealt  with  the  father  on  his  responsibility.  The  supposed 
benefit  that  four  chUdren  derived  from  the  plantation  supplies,  if 
capable  of  appreciation,  we  think  too  slender  to  be  the  basis  of  any 
judgment.  We  therefore  think  this  question  of  liability  should  be 
excluded  from  further  consideration. 

Our  conclusion  is  to  remand  the  case  with  the  direction  to  the 
lower  court  to  ascertain,  in  conformity  with  this  opinion,  the  debt  of 
the  community  to  the  children  at  its  dissolution  in  1888,  and  this  in- 
cludes the  recognition  of  the  credits,  if  any,  to  which  the  commu- 
nity may  be  entitled  other  than  those  we  hold  not  to  be  credits,  i.  e., 
for  board,  education  and  maintenance  and  for  plaintiffs'  supplies ;  the 
debt  thus  established  as  a  charge  on  the  entire  property,  the  judg- 
ment to  direct  the  sale  of  the  property,  and  from  its  proceeds  the 
interveners  to  be  paid  first,  the  amount  of  their  commanity  debt  and 
one -half  the  residue,  the  other  half  of  said  residue,  or  as  much 
thereof  as  may  be  requisite,  to  be  applied  on  plaintiffs'  mortgage 
debt,  to  be  recognized  as  operative  to  that  extent  only ;  for  any  part 
of  plaintiffs'  debt  left  unsatisfied  by  this  application  of  proceeds,  the 
plaintiffs  to  be  recognized  as  ordinary  creditors  of  defendant. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  annulled,  and  this  case  be  re- 
manded for  further  proceedings,  as  herein  directed,  and  that  appel- 
lees pay  costs  of  appeal. 
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No.  12,192. 
State  op  Louisiana  vs.  Anthony  Lima. 

On  a  trial  for  murder  the  court  had  given  a  general  charjjre  in  writing,  to  which 
no  exception  was  taken. 

Counsel  for  accused  asked  from  the  judge  a  special  charge,  which  was  refused,  the 
judge  stating  there  was  no  evidence  to  show  that  the  deceased  drew  his 
revolver  to  frighten  the  accused,  and  If  there  had  been,  accused  was  fully  pro- 
tected by  the  general  charge,  since,  If  he  had  apparent  reason  to  believe  his 
life  was  in  danger,  the  law  of  self-defence  would  be  applicable  according  to  the 
general  charge,  Beld-^The  Supreme  Court  will  only  examine  the  general  charge 
in  connection  with  the  special  charges  asked,  to  see  how  far  the  complaint 
made  of  their  rejection  may  have  been  ill  or  well  founded  In  view  of  its  terms. 

The  general  charge  in  a  case  Is  directed  to  the  evidence  given  in  the  case,  and  to 
what  would  appear  to  have  been  conceded  as  to  unquesiloned  facts  which  had 
been  elicited  on  the  trial;  viewed  from  a  different  standpoint,  it  would  be  open 
to  serious  objection. 

An  instruction  which,  enumerating  a  certain  evidential  state  of  facts,  closes  by 
Instructing  the  jury  that  if  they  found  such  a  state  of  facts  to  have  been 
established  beyond  a  reasonable  doubt,  the  jury  must  And  the  accused 
"guilty,"  if  allowable,  Is  exceedingly  dangerous. 

APPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
MoiSBy  J, 


M,  J.  Cunningkamj  Attorney  Qeneral,  John  J*.  Finney ^  Assistant 
District  Attorney  (Joshua  O.  Baker  of  Counsel),  for  Plaintiff, 
Appellee. 


Charles  fl".  Luzenberg,  Chandler  C.  Luzenberg  and  Philip  J.  Patomo 
for  Defendant,  Appellant. 


Submitted  on  briefs  June  6,  1896. 
Opinion  handed  down  June  22,  1896. 
Rehearing  refused  June  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

NicHCLLS,  0.  J.  Defendant,  indicted  for  murder,  was  found  guilty 
•of  manslaughter  and  sentenced  to  the  penitentiary  for  six  years. 
He  has  appealed.  Our  attention  is  directed  to  five  bills  of  exception. 
The  first  four  were  taken  to  the  action  of  the  District  Court  in  re- 
fusing to  give  to  the  jury  special  charges  which  counsel  of  accused 
tendered  for  that  purpose.    The  fifth  was  taken  to  the  refusal  of  the 
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court  to  ^rant  a  new  trial  on  the  application  of  the  defendant.  The 
conrt  gave  its  general  charge  in  writing.  The  conclusions  we 
have  reached  renders  reference  to  any  but  the  second  bill  of  ex- 
ceptions  unnecessary. 

The  second  special  charge  requested  was  as  follows:  <<  If  you  find 
from  all  the  evidence  heard  upon  this  trial  that  the  defendant  was 
attacked  by  the  deceased  and  his  companions,  but  that  their  inten- 
tion was  simply  to  frighten  and  beat  the  defendant  and  not  to  do  him 
any  serious  bodily  harm,  but  from  the  nature  of  their  attack  the  de- 
fendant from  all  the  circumstances  surrounding  him  had  reasonable 
ground  to  believe  that  there  was  a  design  to  destroy  his  life  or 
to  commit  a  felony  on  his  person,  and,  so  believing,  shot  and  killed 
one  of  his  assailants,  then  I  charge  you  that  the  killing  of  the  assailant 
by  the  defendant  was  excusable  homicide,  and  you  must  find  the  de- 
fendant not  guilty." 

Per  curiam,  refusing  charge,  '<  There  was  no  evidence  to  show 
that  Frank  Scontrino  drew  his  revolver  to  frighten  the  accused,  and 
if  there  had  been  accused  was  fully  protected  by  the  charge,  since,  if 
he  had  apparent  reason  to  believe  his  life  was  in  danger,  etc. ,  the 
law  of  self* defence  would  be  applicable  according  to  the  charge." 

There  being  no  exception  to  the  general  charge,  we  have  only  ex- 
amined it  in  connection  with,  the  special  charges  asked,  to  see  how 
far  the  complaint  made  of  their  rejection  may  have  been  ill  or  well 
founded,  in  view  of  its  terms.  The  general  charge  in  this  case  was 
evidently  directed  to  the  evidence  given  in  the  special  case,  and  to 
what  would  appear  to  have  been  conceded,  or  to  unquestioned  facts 
which  had  been  elicited  on  the  trial.  It  would  be  open  to  serious 
objection,  viewed  from  a  different  standpoint. 

The  portions  of  the  general  charge,  which  the  court  referred  to  as 
establishing  th^  fact  that  the  accused  was  protected  as  to  the  point 
asked,  are  we  presume  the  following: 

*^  If,  from  the  facts  of  the  case,  you  find  that  during  this  alterca- 
tion between  the  parties,  the  prisoner  at  the  bar  was  suddenly  as- 
saulted in  a  violent  manner  by  several  antagonists ;  that  one  drew  a 
pistol,  and  by  his  acts  and  the  acts  of  his  other  assailants,  he  be  - 
lieved  and  had  good  reason  to  believe,  from  the  character  of  the 
attack,  that  his  life  was  in  danger  or  his  person  in  great  danger  of 
bodily  harm,  and  while  under  this  real  and  honest  belief  he  fired  the 
fatal  shot  in  defence  of  his  life,  or  to  protect  his  person  from  great 
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bodily  harm,  then  the  homicide  would  be  excusable  as  in  self-de- 
fence, and  you  should  so  find  by  your  verdict." 

In  another  portion  of  the  charge  the  court  had  told  the  jury  : 

"  If  you  find  from  the  facts  of  the  case  beyond  any  reasonable 
doubt  that,  during  an  altercation  between  the  parties,  the  prisoner 
at  the  bar  was  subjected  to  a  very  serious  injury,  such  an  injury  as 
would  provoke  a  reasonable  man  to  an  ungovernable  passion,  and 
while  under  the  influence  of  this  irresistible  impulse  he  killed  and 
slayed  the  deceased,  he  would  be  guUty  of  manslaughter,  and  you 
should  so  find  by  your  verdict." 

An  examination  of  the  general  charge  as  a  whole  leads  us  to  the 
conviction  that  the  second  special  charge  asked  should  have  been 
given,  and  that  the  defendant  is  entitled  to  a  new  trial. 

We  take  occasion  to  say  that,  in  our  opinion,  an  instruction  which, 
enumerating  a  certain  evidential  state  of  facts,  closes  by  instructing 
the  jury  that  if  they  found  such  a  state  of  facts  to  have  been  estab- 
lished beyond  a  reasonable  doubt,  the  jury  must  find  the  accused 
**  Guilty,"  if  allowable,  is  exceedingly  dangerous. 

It  is  hereby  ordered,  adjudged  and  decreed  that  the  verdict  of  the 
jury,  and  the  judgment  of  the  court  thereon,  be  and  the  same  is 
hereby  annulled,  avoided  and  reversed,  and  it  is  now  ordered,  ad- 
judged and  decreed  that  this  cause  be  remanded  to  the  Criminal 
District  Court  from  which  it  came,  for  further  proceedings  accord- 
ing to  law. 


No.  12,146. 
G.  W.  Sentbll  &  Co.  vs.  A.  M.  RrvBS  Br  als. 

The  managing  partner  of  a  commercial  partnership  has  no  authority,  \vIthout  the 
'  consent  of  the  other  members  of  the  partnership,  to  assume  the  debt  of  a  third 
party,  and  bind  the  partnership  to  its  payment. 

APPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish 
of  De  Soto.  Land,  J.,  First  Judicial  District,  in  place  of  Hall, 
J.,  recused. 

Leonard  dt  Randolph  and  E.  M,  Hudson  for  Plaintiffs,  Appellants. 


Wm,  O088  for  Defendants,  Appellees. 
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Ars^aed  and  submitted  May  19,  1896. 
Opinion  handed  down  June  1,  1896. 
Rehearing  refased  Jane  26,  1896. 


The  opinion  of  the  coort  was  delivered  by 

McEneby,  J.  The  plaintiffs  sue  the  defendants,  as  commercial 
partners,  doing  basiness  in  the  name  of  the  Traders'  Bank  of  Mans- 
field, for  balance  of  a  stated  account.  The  plaintiffs  did  a  large 
basiness  with  the  bank,  which  was  never  legally  organized,  and  as 
consequence  of  its  failure  to  organize,  the  defendants  are  sought  to 
be  made  liable  as  partners. 

For  the  history  of  the  organization  of  the  bank  and  the  reasons 
given  for  the  liability  of  the  subscribers  to  its  stock  as  commercial 
partners,  we  refer  to  the  case  of  Williams  vs.  Hewitt,  47  An.  1077. 

The  defence  is  that  plaintiffs  did  business  with  the  bank  as  an  in- 
corporated institution,  and  are  estopped  from  disputing  its  legal  ex- 
istence and  corporate  capacity;  that  there  existed  a  partnership  be- 
tween the  bank  and  the  plaintiffs,  and,  finally,  the  want  of  author- 
ity in  the  president  of  the  bank  to  assume  the  indebtedness  of  a 
third  party  to  plaintiffs,  which  assumption  is  the  ground  of  plaintiffs' 
action. 

In  the  case  of  Williams  vs.  Hewitt,  that  part  of  the  defence  in- 
volving the  question  of  estoppel  was  elaborately  discussed,  and  we 
find  nothing  in  this  case  to  distinguish  it  from  that  one. 

The  evidence  does  not  satisfy  us  that  the  plaintiffs  were  in  any 
way  interested  in  the  bank  further  than  the  interest  which 
springs  from  the  anxiety  as  to  its  financial  condition  and  its  proper 
maoagement,  because  of  the  extensive  dealing  plaintiffs  had  with  the 
bank.  The  bank  was  plaintiffs'  agent  in  distributing  money  to  the 
concerns  for  the  supply  of  farmers,  and  the  taking  by  these  latter 
organizations  crop  liens,  and  procuring  the  shipment  of  cotton  upon 
which  advances  had  been  made  to  plaintiffs. 

There  was  a  limited  company  known  as  Hewitt  &  Co.  This  com- 
pany owed  the  plaintiffs.  The  bank  assumed  an  indebtedness  of  this 
company  to  plaintiffs,  amounting  to  fifty -five  thousand  seven  hun- 
dred dollars  and  forty-seven  cents,  for  which  amoant  the  bank  gave 


1216  SUPREME  COURT  OF  LOUISIANA. 

Sentell  &  Co.  yb.  Rives  et  als. 


a  check  to  the  firm  of  Hewitt  &  Co.,  who  forwarded  the  same  to 
plaintiffs,  who  charged  the  bank  with  the  amount.  This  occurred 
May  29,  1893.  There  was  no  opposition  made  to  this  transactioo, 
and  it  seems  to  have  been  acquiesced  in  by  the  directors. 

At  this  time  the  bank  seems  to  have  been  solvent ;  at  least,  no 
action  had  been  taken  by  the  directors  to  close  it.  There  seems  to 
be  no  contention  as  to  this  assumpsit,  but  the  contention  is  to  the 
assumption  of  the  balance  of  the  account  of  Hewitt  &  Go.,  amoont- 
ing  to  eight  thousand  and  thirty -three  dollars  and  thirty -three 
cents.  Before  the  assumption  of  this  balance  of  account,  in 
consequence  of  the  insolvency  of  the  bank,  the  directors  had  ordered 
the  bank  closed.  The  president,  J.  E.  Hewitt,  who  was  also  the 
manager  of  Hewitt  &  Co.,  disregarded  the  order  and  kept  the  bank 
open  and  assumed  the  debt.  Plaintiffs  approved  of  this  disobedience 
of  the  order  of  the  directors. 

It  is  claimed  by  plaintiffs  that  the  president,  Hewitt,  had  authority 
to  create  debts  against  the  bank.  This  authority  is  found  in  the 
bank's  charter,  but  its  proper  interpretation  means  that  he  shall 
^'  contract  debts,  sign  checks,  and  all  other  obligations,"  only  in  the 
due  and  proper  course  of  the  legitimate  transactions  of  the  bank. 
It  confers  no  power  on  him  to  assume  a  debt  of  a  third  party  not 
connected  with  the  banking  business,  and  for  which  the  bank 
received  no  consideration.  Besides  this,  if  the  charter  is  to  be  taken 
as  the  measure  of  defendants'  liability,  it  must  be  taken  in  its 
entirety. 

Another  section  of  the  charter  says  that  the  stockholders  shall  not 
be  liable  for  loss  or  damage  incurred  by  the  corporation  beyond  the 
unpaid  balance  of  the  stock  subscribed  by  them.  The  plaintiffs  were 
consulted  about  the  organization  of  the  bank,  and  this  charter  was 
submitted  to  them  and  they  approved  of  the  same. 

But,  if  we  eliminate  the  charter  as  the  articles  of  association,  and 
consider  defendants'  liability  as  commercial  partners  simply,  we  fail 
to  find  any  authority  that  permits  one  partner  to  assume  the  debt  of 
a  third  party  and  bind  the  partnership,  without  the  consent  of  the 
other  members  of  the  association. 

No  authority  was  given  to  the  president  of  the  bank  by  vote  of  the 
stock  subscribers  to  assume  this  debt.  It  was  purely  gratuitous  on 
the  part  of  the  president.  If  this  last  item  be  eliminated  from  the 
account,  the  defendants  owe  the  plaintiffs  nothing.     It  is  urged  that 
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the  bank  furnished  the  statement  to  the  plaintiffs,  and  the  balance 
sned  for  shows  the  amount  due.  But  the  bank  had  no  authority  to 
furnish  such  a  statement  with  the  item  of  eight  thousand  and  thirty- 
three  dollars  and  thirty- three  cents,  which  the  bank  or  the  stock 
subscribers,  who  are  sued  as  partners,  did  not  owe. 

There  were  five  commissioners  appointed  to  liquidate  the  affairs 
of  the  bank.  They  intervened  and  sued  for  balance  due  the  bank 
by  plaintiffs,  after  striking  off  of  the  account  the  above  item.  The 
intervention  was  dismissed.  Although  called  an  intervention  it  was 
a  distinct  and  separate  suit  against  the  plaintiffs,  and  could  only 
serve  to  complicate  the  issues  between  plaintiffs  and  defendants. 
The  plaintiffs  had  the  right  to  be  sued  at  their  domicile  on  this 
demand. 

Judgment  affirmed. 


No.  12,048. 
Mrs.  Blanche  Choppin  et  al.  vs.  Mrs.  Rosa  Dauphin  et  als. 

The  tomb  owner  Is  without  right  to  cause  the  removal  of  the  remains  of  the  dead 
transferred  from  the  places  of  sepulture  first  selected  by  the  surviying  rela- 
tives and  deposited  by  him  in  the  tomb  under  his  assurance,  accepted  by  such 
relatives  and  on  the  faith  of  which  they  permitted  the  transfer,  that  the  re- 
mains should  rest  forever  In  tne  tomb. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Ellia,  J. 


Benjamin  Rice  Forman  for  Plaintiffs,  Appellees. 


J.  F,  PoeM  and  Clegg  cfir  Qittntero  for  Defendants,  Appellants. 


Argued  and  submitted  March  25,  1896. 
Opinion  handed  down  April  6,  1896. 
Rehearing  granted  May  4,  1896. 
Argued  and  submitted  on  rehearing  May  23,  1896. 
Opinion  handed  down  June  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiffs,  the  son  of  the  late  Dr.  Choppin  and  the 
widow  and  children  of  the  late  Arthur  Choppin,  sue  to  enjoin  the 
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defendants  from  distarbiog  the  remains  of  Dr.  Choppin,  Arthur 
Choppin  and  other  members  of  the  Choppin  family.  The  petition 
alleges  that  the  bodies  of  the  deceased  members  of  the  family,  at 
the  request  of  the  late  Dr.  Maximillian  A.  Dauphin,  were  placed  in  the 
tomb  constructed  by  him  with  the  desire  on  his  part,  communicated 
to  and  accepted  by  petitioners,  that  the  tomb  should  be  the  last  rest- 
ing place  of  these  remains,  and  averring  that  the  defeadant,  the 
widow  and  legatee  of  Maximillian  Dauphin,  threaten,  to  remove  the 
remains,  in  violation,  it  is  charged,  of  his  obligation  and  of  her 
duty  as  his  legatee ;  the  petition,  besides  the  injunction  to  restrain 
such  removal,  prays  for  judgment  decreeing  the  tomb  to  be 
forever  dedicated  to  serve  as  the  burial  place  of  the  remains  interred 
therein  of  the  deceased  members  of  the  family.  The  answer 
of  Mrs.  Dauphin  asserts  title  to  the  tomb  as  legatee  of  her  husband ; 
that  he  never  dedicated  it  for  the  purpose  stated  in  the  peti- 
tion, denies  that  plaintiff  ever  acquired  any  right  to  the  tomb  or 
'' its  occupancy"  for  the  purposes  of  sepulture,  and  avers  that  such 
occupancy  was  permitted  by  M.  A.  Dauphin  from  kindness  to  the 
Choppins,  he  having  married  one  of  the  family;  the  answer  dis- 
avows the  threats  imputed  to  respondent  of  removing  the  remains; 
avers  the  tomb  is  expensive  to  keep;  that  she  has  built  a  tomb  to 
which  the  remains  of  her  hu8l>and  have  been  transferred,  and,  desir- 
ous of  selling  the  tomb  for  which  she  has  no  use,  the  answer  alleges 
she  made  the  offer  of  such  snle  to  plaintiffs,  hence  it  is  alleged  the 
injunction  issued  wrongfully  and  the  prayer  is  for  its  dissolution,  re- 
serving respondent's  right  to  damages.  From  the  judgment  main- 
taining the  injunction  Che  defendant  appeals. 

Our  attention  is  directed  in  the  briefs  for  the  defendant  to  the  ob- 
jection to  all  the  testimony  offered  by  plaintifiF  to  show  the  state  - 
ments  and  acts  of  Maximillian  A.  Dauphin,  importing  the  obligation 
on  his  part  that  the  tomb  should  be  the  permanent  sepulchre  for  the 
remains  of  the  Choppins.  The  argument  of  the  counsel  for  the  de- 
fendant is,  that  the  plaintiffs,  asserting  an  easement  or  servitude  on 
the  tomb  or  a  title  to  it,  can  produce  no  parol  proof  to  support  their 
pretensions.  While  the  petition  claims  an  easement  or  servitude  on 
the  tomb,  we  must  consider  all  the  allegations  on  which  plaintiffs 
rely.  The  substantial  issue  tendered  by  the  petition  is  that  Mrs. 
Dauphin,  by  words  and  conduct,  held  out  to  plaintiffs  that  the  remains 
of  their  dead  should  rest  forever  in  this  tomb,  on  the  faith  of  which 
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plaintiffs  consented  to  the  removal  of  the  remains  from  otlier 
sepnlcheres  Dr.  Daaphin  after  this  consent  effecting  that  removal 
and  causing  to  be  carved  on  the  tomb  the  names  of  the  dead 
along  with  his  own  name.  After  all  this,  the  plaintiffs  contend  nei- 
ther Dr.  Daaphin  or  his  legatee  can  require  the  removal  of  the 
remains.  We  do  not  think  the  question  is  one  of  title,  hence  is  not 
affected  by  the  rule  of  proof  cited  by  the  plaintiffs,  but  is  to  be  solved 
by  other  tests. 

We  do  not  appreciate  there  is  any  material  contention  as  to  the 
facte.  The  friendship  between  Dr.  Ohoppin  and  Dr.  Dauphin ;  the 
mode  of  manifesting  that  friendship  chosen  by  him,  of  an  im- 
posing tomb  and  his  inscription  upon  it  of  the  names  of  his  friend 
and  of  the  deceased  members  of  his  family,  with  that  of  Dr. 
Dauphin ;  the  fact  that  he  caused  the  remains  of  the  deceased,  Dr. 
Choppin  having  died  about  three  years  before  the  tomb  w^s  built,  the 
others  years  before ;  the  avowal  of  Dr.  Dauphin  to  plaintiff  that  the 
tomb  was  to  be  devoted  to  the  uses  prompted  by  his  affection  for  the 
family,  and  the  reliance  upon  his  assurances  evinced  by  the  consent 
of  plaintiffs  to  the  transfer  of  the  remains,  and  that  Mr.  Dauphin 
caused  their  names  to  be  placed  with  his  own  on  the  tomb,  are,  we 
think,  placed  beyond  controversy  by  the  record.  There  is  left  the 
legal  question  so  elaborately  argued. 

We  appreciate  that  servitudes  exist  only  for  the  benefit  of  immov- 
able property,  or  the  profit  and  advantage  of  the  living.  Civil  Code, 
Arts.  709,  758,  et  seq.  We  do  not  perceive  any  basis  to  sustain  any 
right  of  plaintiffs  in  the  nature  of  a  servitude  of  burial  in  this  tomb. 
We  recognize,  too,  that  the  title  to  immovable  property  in  Louisiana 
must  conform  to  ownership,  and  its  modifications  prescribed  by  the 
Code,  Arts.  490,  492,  538,  686,  et  seq.;  State  vs.  McDonogh,  8  An. 
851;  Succession  of  McCann,  48  An.  145.  The  title  to  burial  ground 
admits  of  none  of  the  modifications  established  for  the  advantage  of 
estates  or  the  uses  of  individuals.  The  title  to  this  tomb  is  in  the 
legatees  of  Dr.  Dauphin,  as  it  was  in  him  in  his  life.  McEnery  vs. 
Pargoud,  10  An.  497;  Burke  vs.  Wall,  29  An.  46.  The  plaintiffs 
assert'no  title  to  the  property.  They  demand  only  the  injunction  to 
restrain  the  removal  of  the  remains.  While  we  recognize  the  title 
of  the  legatee  of  Dr.  Dauphin,  the  inquiry  is  whether,  consistently 
with  that  title,  the  plaintiffs  by  the  acts  of  Dr.  Dauphin  are  not  en- 
titled to  prevent  the  removal,  the  subject  of  discussion. 
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The  disturbance  of  the  remains  of  the  dead  except  for  lawful 
necessary  purposes,  is  not  encouraged.  With  due  regard  to  the 
sentiment  on  that  subject  as  well  as  public  policy,  courts  have  en- 
joined disinterments  and  even  denied  the  enforcement  of  a  mortgage 
upon  burial  ground.  33  Pennsylvania,  422;  8  Abbott  (N.  Y.),  159, 
cited  in  12  U.  S.  Digest,  No.  124,  and  other  similar  types  of  authority 
are  to  be  found  in  the  decisions  of  the  courts  of  other  States.  It  is 
needless  to  dwell  on  the  assurances  of  Mr.  Dauphin  and  their  ac- 
ceptance by  plaintiffs  under  which  their  dead  were  removed  by  Mr. 
Dauphin  and  deposited  in  his  tomb.  There  was  by  his  words  and 
still  more  by  his  conduct,  the  manifestation  of  his  purpose  that  the 
remains  of  the  Ohoppins  should  have  a  final  resting  place  in  this 
tomb,  and  on  the  faith  of  that  purpose  so  distinctly  avowed,  these 
plaintiffs  permitted  the  transfer  of  the  remains  of  their  dead.  In 
our  view,  after  all  this  Dr.  Dauphin  could  never  have  made  the  de- 
mand so  violative  of  good  faith  and  repulsive  in  all  respects,  as  that 
which  this  suit  sapposes  was  advanced  by  his  legatee.  The  principle 
of  estoppel  so  often  applied  in  controversies  involving  pecuniary 
rights,  will  not  permit  the  withdrawal  of  promises  or  engagements  on 
which  another  has  acted.  It  seems  to  us  that  the  principle  can  well  be 
applied  to  this  controversy.  To  disturb  the  mortal  remains  of  those 
endeared  to  us  in  life  sometimes  becomes  the  sad  duty  of  the  living. 
But  except  in  cases  of  necessity,  or  for  laudable  purposes,  the  sanctity 
of  the  grave  should  be  maintained,  and  the  preventive  aid  of  the 
courts  may  be  invoked  for  that  object.  The  remains  contained  in  the 
tomb,  the  subject  of  this  controversy,  having  been  laid  away 
under  the  assurances  of  final  repose,  shown  by  this  record  given  by 
the  tomb  owner,  mast,  in  our  opinion,  hold  good  against  his  heir,  as 
they  would  have  been  maintained  against  the  owner  in  life.  While  the 
title  to  the  tomb  is  in  the  heir,  she  is,  in  our  view,  concluded  by 
the  acts  and  conduct  of  Mr.  Dauphin  from  disputing  the  plaintiffs' 
right  to  require  that  the  tomb  shall  remain  now  as  designed  by  him, 
the  sepulchre  for  the  remains  now  in  it  of  the  deceased  members  of 
the  Choppin  family. 

It  is  claimed  plaicitiffs  had  no  right  to  enjoin.  The  letter  from  Dr. 
Dauphin's  legatee,  that  caused  the  injunction,  announced  her  pur- 
pose to  sell  the  tomb,  offering  it  first  to  plaintiffs.  The  letter  implied 
the  exclusive  power  of  the  legatee  over  the  tomb,  and  to  sell  in- 
volved, as  the  plaintiffs  t'<nderstood  and  appreciated,  the  removal  of 
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the  remains.  We  think  that  appreciation  was  natural.  The  petition 
for  the  injanction  asserting  the  right  to  the  tomb  as  the  snpalchre 
for  the  remains  was  met  by  the  answer,  not  disclaiming  the  purpose 
attributed  to  the  heir  in  the  petition,  but  denying  the  right  asserted 
by  plaintiffs,  and  insisting  that  the  remains  placed  in  the  tomb  by  the 
kindness  of  Dr.  Dauphin  were  there  only  by  sufferance.  If,  as  we 
maintain,  it  was  competent  for  the  plaintiffs  to  require  that  the  re- 
mains should  continue  in  the  tomb,  they  had  the  right  to  enjoin  the 
removal,  and,  however  intended,  the  letter  sent  them,  in  our  view, 
authorized  their  apprehension  of  that  removal.  The  issues  and  dis- 
cussion of  the  controversy  have  required  from  us  a  decision  of 
the  question  on  the  theory  that  the  removal  of  the  remains  was 
proposed  on  the  one  hand  and  resisted  on  the  other.  While  we 
are  required  by  the  pleadings  and  discussion  to  deal  with  the  case  as 
exhibiting  this  complexion,  it  is  proper  to  say  that  no  purpose  of  this 
removal  was  ever  entertained  by  Dr.  Dauphin,  and  any  such  purpose 
on  the  part  of  his  heir  has  been  disclaimed  in  the  argument.  We 
think,  however,  that  the  plaintiffs,  placing  a  reasonable  interpreta- 
tion on  the  letter  of  the  heir,  were  entitled  to  the  injunction. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  affirmed  with  costs. 

On  Application  for  Rehearino. 

The  original  opinion  in  this  case  maintained  that  cemetery  lots  did 
not  part  with  the  character  of  immovable  property,  because  devoted 
to  burial  purposes.  Under  our  law  whatever  its  uses,  land  is 
immovable.  The  Oode  completely  effaces  the  distinction  of  *'  things 
holy,  sacred  and  religious."  Civil  Oode,  452,  456;  McEnery  vs. 
Pargoud,  10  An.  497;  Burke  vs.  Wall,  29  An.  46.  The  opinion, 
therefore,  necessarily  recognizes  the  title  of  Mrs.  Dauphin,  the 
legatee  of  her  husband,  to  the  lots  bought  by  him  and  left  at  his 
death  to  her. 

The  opinion  affirmed,  of  course,  there  could  be  no  servitude^ 
usufruct  or  other  modification  of  ownership  of  burial  lots.  There  is 
no  servitude,  in  the  legal  sense,  established  on  property  for  the 
interment  of  the  dead,  and  the  usufructs  of  the  Code  are  for  the 
profit  and  advantage  of  the  living.  There  was  also  the  recognition 
in  the  opinion  of  the  prohibition  in  the  Code  enforced  in  our  juris- 
prudence of  every  species  of  tenure  of  property  except  ownership 
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in  its  tallest  significance,  and  its  modifications  carefully  prescribed 
by  the  Code.  Arts.  488,  490  et  seq.;  633  et  acq.;  646  et  9eq,;  State 
vs.  McDonogh's  Saccession,  8  An.  251 ;  Succession  of  McOann,  48 
An.  145. 

The  court,  then,  in  this  case  is  dealing  with  lots,  title  to  which  is 
in  the  defendant  with  no  form  of  subdivision  of  ownership  vested  in 
plaintiff,  or  in  any,  save  the  defendant.  Consistently  with  her  title 
and  the  absolute  exclusion  by  the  law  of  all  tenures  of  property, 
except  those  recognized  by  the  Code,  the  inquiry  presented  itself 
how  could  this  court  sustain  that  right  the  plaintiffs  assert  to  these 
lots?  In  what  part  of  the  Code  is  that  to  find  a  place?  If  admitted 
to  the  extent  asserted,  mast  it  not  be  deemed  simply  and  only  of  our 
creation?  It  is  the  claim  of  plaintiffs  that  Dr.  Dauphin,  under  whose 
will  his  widow,  the  defendant,  inherits  these  lots,  by  words,  letters 
and  conduct  quite  as  expressive  as  language  promised  that  the  tomb 
he  erected  on  the  property  should  be  the  final  resting  place  for  the 
remains  of  his  friend.  Dr.  Choppin,  and  the  remains  of  the  deceased 
members  of  the  family,  as  well  as  for  the  remains  of  other  members 
of  the  connection  when  their  turn  came  to  die.  This  right  asserted 
at  present  and  for  the  future,  is  to  subsist  alongside  of  the  title  the 
Code  recognizes  to  the  property.  If  admitted,  the  right  is  purely  of 
judicial  creation.  The  asserted  right  carries  the  use  of  ownership 
applied  to  burial  lots,  but  is  entirely  foreign  to  our  system. 

We  were  therefore  thus  confronted  in  our  consideration  of  this 
case,  with  the  legal  title  to  this  property  in  the  defendant,  and 
another  species  of  interest  or  form  of  title,  claimed  to  have  been 
brought  into  existence  by  the  declarations  and  conduct  of  Dr. 
Dauphin  in  his  lifetime,  but  not  within  the  recognition  of  the  Code. 
We  reached  and  adhere  to  the  conclusion  that  the  right,  at  least  to 
the  extent  asserted,  could  not  be  allowed. 

But  we  found  there  was  a  basis  consistent  with  our  law  on  which 
the  plaintiff  was  entitled  to  part  of  the  relief  sought.  In  the  lifetime 
of  Dr.  Dauphin  the  remains  of  Dr.  Choppin  and  of  the  deceased 
members  of  the  family  had  been  placed  in  the  tomb  under  the  prom- 
ise on  Dr.  Dauphin's  part  they  should  remain  there.  In  our  view, 
wholly  irrespective  of  any  issue  of  title,  neither  Dauphin  in  life  or 
his  legatee  after  his  death  could  recall  that  promise  and  require  the 
removal  of  remains  deposited  on  the  faith  of  this  pledge  of  final 
sepulture.    The  petition  attributed  to  defendant  the  design  of  re- 
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moval  of  the  remains,  a  parpose  never  contemplated  by  Dr.  Dauphin 
and  disavowed  for  bis  widow  in  the  argument  in  this  court.  Still, 
the  plaintiff  bad  issued  the  injunction  on  the  belief  of  its  necessity, 
not  without  reasonable  cause,  as  it  appeared  to  plaintiff.  Our  pur- 
pose was  to  confine  the  relief  to  maintaining  the  injunction  against 
removing  tbe  remains.  The  decree  of  the  lower  court  affirmed  by 
us  goes  beyond  the  relief  proposed  in  our  opinion,  and  on  this  re  - 
hearing  we  are  asked  to  make  the  decree  conform  to  the  opinion. 
After  the  additional  argument  on  this  application  and  on  the  maturest 
reflection  we  remain  of  the  conviction  that  perpetuating  the  injunc- 
tion against  disturbing  the  remains  now  in  the  tomb  must  be  the 
limit  of  the  decree. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  former 
judgment  in  this  case  be  set  aside  and  annulled,  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  judgment  of  the  lower  court,  in  so 
far  as  it  enjoins  and  prohibits  the  removal  from  the  tomb  of  the  re- 
mains of  Dr.  Ohoppin,  Mrs.  Eliza  Choppin,  Arthur  V.  Ohoppin  and 
Amedee  Choppin,  now  in  the  tomb,  be  affirmed  and  tbe  injunction 
decreed  to  be  perpetuated,  to  that  extent :  it  is  further  ordered 
and  adjudged  that  in  all  other  respects  the  judgment  of  the 
lower  court  be  and  is  hereby  avoided,  annulled  and  reversed,  and 
that  appellees  pay  costs  of  appeal ;  those  of  the  lower  court  to  be 
borne  by  the  appellants. 


No.  12,176.  /*»  -891 

The  H.  B.  Olapun  Company  vs.  I.  H.  Davis. 

Issues  decided  in  a  case,  unless  manifestly  erroneous,  must  control  all  the  subse- 
quent steps  In  the  case. 

A  PPEAL  from  the  Second  Judicial  District  Court  for  the  Parish 
^    of  Bienville.     Watkins^  J. 


L.  K,  Watkina^  A,  H.  Leonard  and  F.  G.  Tkatcher  for  Plaintiffs, 
Appellants. 

B.  P.  Edwards  and  J.  A,  Dormon  for  Defendant,  Appellee. 
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Argued  and  sabmitted  Jane  5,  1896. 
Opinion  handed  down  Jane  22,  1896. 
Rehearing  refosed  Jane  80,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbkaux,  J.  The  plaintiff,  a  day  affcer  two  of  defendant's  credit- 
ors had  obtained  writs  of  attachment,  sned  out  a  writ  of  attachment 
against  defendant,  and  caused  to  be  re -attached,  and  to  be  seized 
and  sold  a  stock  of  goods  and  other  property  of  the  defendant. 

The  attachments  were  issued  under  Art.  240,  O.  P.,  fourth  and  fifth 
clauses. 

In  one  of  the  first  cases  of  attachment,  that  is,  the  case  of  *Winter 
vs.  Davis,  the  plaintiffs,  here,  intervened,  alleging  substantially 
that  Winter's  attachment  was  fraudulent  and  collusive,  and  sued  out 
with  the  consent  and  connivance  of  Davis,  and  that  the  effect  was  to 
give  an  unfair  and  unjust  preference  to  the  former,  Winter.  The  in- 
terveners also  denied  that  Davis  was  indebted  to  Winter. 

The  intervenors  asked  for  a  judgment  in  their  petition,  avoiding, 
annulling  and  setting  aside  the  writ  of  attachment  sued  out  by  the 
plaintiff  Winter,  against  the  defendant,  Davis. 

Each,  Winter  and  Davis,  in  a  separate  answer  denied  the  charge 
preferred.  The  defendant  in  the  case  (viz.,  the  case  of  Winter  vs. 
Davis)  filed  motions  to  dissolve,  on  the  ground  that  the  affidavit  was 
untrue. 

When  this  motion  was  taken  up  for  trial,  by  consent;  all  the  at- 
tachment cases  were  consolidated. 

Evidence  was  heard  contradictorily  with  all  the  interested  parties. 

The  District  Court  dissolved  the  attachment. 

The  plaintiff  in  the  case  of  Winter  vs.  Davis  and  the  plaintiff  in 
the  case  here  took  an  appeal  to  this  court.  The  former  furnished 
bond  and  prosecuted  his  appeal  to  this  court. 

On  appeal  the  judgment  of  the  District  Court  was  affirmed.  48 
An.  160. 

After  it  had  been  affirmed  the  plaintiff  in  the  case  now  under  con- 
sideration obtained  another  order  of  appeal,  furnished  bond  and  is 
before  this  court  as  appellant. 

Here  the  appellee  filed  a  motion  setting  forth  that  the  issues 
involved  in  this  case  were  involved  in  the  case  of  Winter  vs.  Davis ; 
that  the  evidence  is  the  same;  that  as  consolidated  cases  the  tran- 
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script  of  the  Winter-Davis  ease,  now  in  the  clerk's  office  of  the  court, 
should  be  considered  as  before  the  court  in  the  present  case. 

The  facts  as  relate  to  the  attachment  beini::  as  alleged  in  this 
motion,  there  can  be  no  reasonable  object!  )n  to  the  motion. 

The  two  transcripts  are  before  as  and  constitute  the  complete 
record  of  the  case. 

We  pass  to  the  grounds  urged  by  the  plaintiff  here  in  support  of 
its  attachment.  The  first  is  that  defendant's  connection  with 
Winter,  under  the  circumstances  presented  by  the  record,  made 
strong  grounds  of  themselves  for  the  attachment. 

The  issue  was  raised  in  the  decided  case  of  Winter  vs.  Davis, 
by  the  intervention  of  the  plaintiff  here ;  evidence  was  admitted  to 
prove  the  alleged  collusion  between  Winter  and  Davis. 

The  point  was  not  directly  decided  in  the  lower  court;  it  was 
decided  that  the  other  facts  appearing  of  record  were  not  of  such  a 
character  as  to  enable  the  plaintiff  to  sastain  an  attachment. 

In  the  case  here  the  judgment  of  the  District  Court  disposed  of 
that  issue  in  that  coart,  and  held  that  the  charge  of  collusion  and 
fraud  was  unfounded. 

The  issue  raised,  although  not  decided  by  us,  received  some  atten- 
tion in  our  previous  opinion. 

The  evidence  did  not  impress  us  in  the  Winter- Davis  case  as  prov- 
ing the  corruption  and  fraud  charged  between  the  attaching  creditor 
and  the  debtor. 

A  second  examination,  after  having  heard  argument  in  the  pres- 
ent case,  has  not  convinced  us  that  the  conclusion  reached  hereto- 
fore, but  not  expressed,  on  this  point,  for  there  was  no  necessity, 
was  erroneous. 

The  plaintiff  held  defendant's  notes  for  the  amount  of  bis  claim. 
The  purpose  of  the  advance  represented  by  these  notes  was  stated; 
not  a  fact  of  record  suggests  the  unreality  of  the  transaction;  all  the 
evidence  sustained  the  claim.  There  is  no  basis  supporting  the  pre- 
sumption suggested  by  the  plaintiff. 

We  leave  this  point  (not  decided  in  the  Winter  case)  and  take  up 
the  other  questions. 

It  devolves  upon  us  first  to  determine  whether  they  should  again 
be  reviewed  and  whether  they  should  be  reversed  as  erronaous. 

It  may  be  that  the  defendant  transgressed  business  rules  In  the 
management  of  his  business.  He  was  a  young  man  when  he  weac 
into  business  on  his  own  account.     It  was  his  first  business  venture. 
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He  had,  when  he  opened  his  store,  about  foar  thousand  dollars. 
With  this  limited  amonnt  as  a  basis  he  undertook  to  carry  on  a  large 
business.  The  approaching  day  of  payment  may  have  caused  un- 
easiness, followed  by  some  trepidation  to  save  something  from  the 
financial  misfortune  threatening. 

To  us  it  seemed  that  he  was  actuated  by  a  desire  to  save  the  busi- 
ness. The  sales  were  made  in  due  course  of  trade,  and  the  amounts 
realized  were  reinvested  in  his  business.  Impressed  by  these  facts 
we  affirmed  the  judgment  of  the  District  Court.  The  same  parties 
can  not  be  allowed  to  contest  the  same  matters  in  another  suit. 

It  has  often  been  announced,  and  is  now  well  settled,  that  questions 
decided  on  appeal  should  govern  the  case  in  the  same  court ;  through 
all  the  subsequent  phases  of  the  proceedings. 

It  will  seldom  be  reconsidered  or  reversed.  Wells,  res  judicata, 
p.  669.  This  conclusion  is  reached;  although  strictly  considered,  res 
judicata  is  not  pleaded. 

Not  the  debtors  only,  who  are  inspired  by  a  desire  to  deliver  all 
their  property  (the  unselfish  capable  of  ceasing  to  have  themselves  in 
mind  and  even  sacrificing  themselves  in  order  to  meet,  as  tar  as  pos- 
sible, all  just  demands)  are  free  from  the  process  of  attachment. 
These  qualities  are  highly  desirable  in  everything.  But  are  not  the 
only  standard.  The  test  is  more  particularly  fraud  on  the  part  of  the 
debtor,  or  the  intention  to  defraud  (not  found  against  defendant  in 
our  previous  decision) .  We  add,  that  too  hasty  action  on  the  part  of 
creditors  will  not  always  prevent  fraud  and  encourage  good  faith.  If 
there  was  any  fraud  in  his  case  it  was  concealed,  and  not  brought  to 
light  in  the  first  trial. 

Here,  after  having  considered  only  the  evidence  admitted  in  the 
case  (contradictorily  with  the  defendant  in  the  former  trial) ,  we  have 
found  no  reason  to  change  the  conclusion  previously  reached. 

The  attachment  having  been  dissolved,  upon  final  hearing,  the  de- 
fendant claimed  damages. 

The  amounts  allowed,  $250  fee  of  attorney  and  $60  portion  of 
-wages  paid  clerks  and  book-keeper  during  the  time  of  seizure  under 
the  attachment,  to  operate  as  credit  on  principal  demand,  are  rea- 
sonable and  fair  compensation. 

This  disposes  of  all  the  issues.  We  are  firm  in  the  conviction  that 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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No.    12,123. 
G.  Pascal  &  Co.  vs.  0.  Numa  Folse  bt  als. 

After  a  decree  of  separAtlon  of  property  If  the  husband  disposes  of  and  converts 
to  bis  own  use  the  separate  property  of  his  wife,  she  has  a  legal  mortgage 
against  the  property  of  the  husband  for  reimbursement. 

Where  authority  has  been  given  to  the  wife  to  borrow  money  by  the  judge,  and  she 
does  so  and  It  reaches  Its  proper  destination,  she  will  be  liable  for  the  amount, 
notwitstandlng  no  note  or  mortgage  was  given  to  secure  the  amount. 

A  PPEAL  from  the  Twentieth  Judicial  District  Ooort  for  the  Parish 
^    of  Assamption.     Outon,  J, 


L.  F.  Suthon  for  PlaiatifTs,  Appellees. 


Howell  A  Martin  for  Defendants,  Appellants. 


Argued  and  submitted  May  21,  1896. 

Opinion  handed  down  June  1,  1896. 

Judgment  amended  and  rehearing  refused  June  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

MoEnbby,  J.  The  defendant  and  her  husband  owned  in  indi- 
vision  the  Pothier  plantation,  in  Assumption  parish.  They  were 
separate  in  property.  The  husband  cultivated  the  plantation  on  his 
own  account  until  the  year  1890,  when  he  became  indebted  to  the 
plaintiff  in  a  sum,  in  round  numbers,  of  five  thousand  dollars.  They 
declined  to  give  further  advances  without  security.  In  1890  the  wife 
was  authorized,  strictly  in  accordance  with  law,  to  borrow  two  thou- 
sand five  hundred  dollars  to  cultivate  her  half  of  the  plantation. 
The  permission  was  for  her  to  borrow  the  money  for  the  purpose  of 
cultivating  alone  her  half,  and  to  grant  the  necessary  mortgage  to 
secure  the  amount  of  the  advances.  It  Is  urged  that  the  mortgage 
was  granted  through  marital  coercion.  The  testimony  does  not  jus- 
tify the  assertion.  The  accounts  for  the  whole  plantation,  which 
was  supplied  by  plaintiffs,  were  kept  against  the  husband,  as  plain- 
tiffs state,  as  the  managing  partner  or  agent  of  the  joint  venture  of 
husband  and  wife.  The  accounts  against  the  plantation  show  that 
the  crops  of  1890  were  in  excess  of  the  advances,  and  there  was  to 
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the  credit  of  the  plantation  the  snm  of  one  thousand  six  hundred 
and  twenty- fonr  dollars  and  fifteen  cents.  The  note  was  thus  paid 
and  the  mortgage  given  to  secure  it,  of  course,  satisfied. 

In  1891  the  wife  again  appeared  before  the  District  Judge  to  be 
allowed  to  borrow  money,  and  to  execute  the  required  mortgage  to 
secure  the  same  on  her  one -half  interest  in  the  plantation  for  that 
year.  Pascal  &  Co.,  the  plaintiffs,  made  the  advances,  but  instead 
of  signing  a  new  note  and  mortgage,  the  note  which  had  been  paid 
was  extended  and  the  mortgage  was  attempted,  by  the  endorse- 
ment, to  be  kept  in  force.  The  note  has  been  paid  and  satisfied  and 
the  mortgage  extinguished.  It  could  not  thus  be  revived  by  the 
wife,  and  made  to  serve  the  purpose  of  a  new  note  and  a  new 
mortgage  under  the  last  order  g^iven  by  the  District  Judge.  There  is 
no  analogy  in  this  case  to  that  of  Levy  vs.  Ford,  41  An.  873,  and  the 
cases  referred  to  therein.  In  the  latter,  the  note  secured  by  mort- 
gage had  been  given  as  collateral  security  for  a  debt  which  had  never 
been  extinguished  to  the  knowledge  of  the  holder,  as  in  the  instant 
case.  Here  the  debt  for  which  the  note  and  mortgage  were  exe- 
cuted was  extinguished. 

But  there  was  the  authority  of  the  judge  for  the  wife  to  borrow 
the  money,  and  if,  under  this  authority,  it  was  borrowed,  it  matters 
little  whether  or  not  the  creditor  availed  himself  of  the  order, 
g  ranted  to  secure  the  debt  by  mortgage.  It  would  only  be  against 
him  in  the  case  of  a  conflict  with  other  debts  secured  by  mortgage. 
The  evidence  shows  that  supplies  were  furnished  under  the  authority 
to  borrow,  and  that  they  reached  their  proper  destination. 

In  the  year  1886  the  husband  mortgaged  to  his  wife  his  half  of  the 
Pothier  plantation  to  secure  the  sum  of  one  thousand  eight  hun- 
dred and  forty  dollars,  the  proceeds  of  certain  immovable  property 
belonging  to  his  wife,  which  he  appropriated  to  his  own  use.  The 
entire  transaction  is  detailed  and  set  forth  in  the  mortgage.  As  a 
conventional  obligation  between  husband,  and  wife  it  was  null  and 
void,  but  as  a  legal  mortgage  it  is  valid,  if  the  legal  mortgage  can 
exist  after  a  separation  of  property  against  the  husband  in  favor  of 
the  wife  for  the  appropriation  of  her  separate  funds.  0.0.  3849. 
Delesdemier  vs.  Delesdernier,  45  An.  1865;  Burns  vs.  Thompson, 
39  An.  377. 

Proceedings  were  commenced  by  plaintiffs  to  foreclose  their  mort- 
gage on  the  plantation. 
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In  the  case  of  Ratclifl  vs.  Folse  the  plantation  was  sold  under  a  first 
mortgage.  It  realized  seven  thousand  and  thirty  dollars,  and,  after 
paying  the  debt  and  costs,  there  was  left  in  the  hands  of  the  sheriff 
for  distribution  three  thousand  four  hundred  and  fifty- six  dollars 
and  seventeen  cents  The  second  mortgage  creditors  are  now  con- 
tending for  the  distribution  of  this  fund. 

Pascal  &  Oo.  claim  the  entire  amoant,  because  of  the  indebtedness 
of  the  husband  to  them  for  supplies  for  his  undivided  half  and  for 
supplies  furnished  his  wife,  under  and  by  virtue  of  the  authorization 
of  the  ludge.  For  the  amount  due  by  the  husband  the  wife  claims 
that  her  legal  mortgage  is  superior  to  the  mortgage  of  Pascal  &  Oo. 
on  his  half  of  the  plantation,  and  that  she  should  be  credited  with 
one -half  of  the  amount  credited  to  the  place  for  the  crops  of  1890. 

In  case  of  Succession  of  Gayle,  27  An.  550,  it  was  held  that  after  a 
decree  of  separation  of  property,  which  had  been  executed,  no  legal 
mortgage  could  be  created  by  the  conversion  by  the  husband  of  the 
wife's  separate  property,  and  that  she  must  look  to  him  as  her  agent 
in  the  management  of  her  property,  and  that  his  responsibility 
springs  alone  from  this  capacity.  There  is  no  authority  cited 
for  the  doctrine  announced  by  the  court,  and  we  are  constrained 
to  say  that  it  is  in  conflict  with  the  textual  provisions  of  the  Oode 
and  the  policy  of  our  jurisprudence.  Art.  3819,  Sec.  8,  gives  a  legal 
mortgage  in  behalf  of  the  wife  for  the  restitution  or  reimbursement 
of  her  paraphernal  property.  There  is  no  exception  stated.  It  is 
granted  in  unequivocal  language,  and  makes  no  distinction  as  to 
whether  there  is  or  not  a  separation  of  property.  We  see  no  reason 
why  there  should  be  a  distinction  or  difference.  The  mortgage  is 
given  to  the  wife,  because  being  under  the  power  and  dominion  of 
her  husband,  and  her  incapacity  to  contract  without  his  intervention. 
The  mortgage  springs  from  the  fact  that  she  is  the  wife,  not  because 
she  has  had  restored  to  her  the  administration  of  her  paraphernal 
effects.  This  administration  she  can  resume  at  any  time  without  a 
judgment  of  separation,  yet  it  will  not  be  contended,  because  she 
has  resumed  this  administration  of  her  separate  property,  she  would 
lose  her  mortgage  in  case  the  husband  should  dispose  of  these 
effects.  The  legal  mortgage  of  the  wife  springs  from  the  same 
source  as  the  tacit  mortgage  in  favor  of  minors  and  interdicts,  and 
this  source  is  their  incapacity. 

In  the  marriage  contract  it  can  be  stipulated  that  there  shall  be  a 
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separation  of  property,  yet  we  find  that  the  wife  has  a  legal  mort- 
gage on  the  immovables  and  a  privilege  on  the  movables  for  the 
restitntion  of  her  dowry,  as  well  aB  for  the  replacing  of  her  dotal 
effects  which  she  brought  at  the  time  of  her  marriage,  and  which 
were  alienated  by  her  hasband,  and  this  from  the  time  of  the  cele- 
bration of  the  marriage,  and  for  the  restitntion  of  dotal  effects 
acquired  during  the  marriage.     C.  0.  2876. 

The  separation  of  property  and  dissolution  of  the  community  is 
intended  to  place  the  wife  in  possession  of  her  separate  estate  so  as 
to  rescue  from  the  imprudent  management  of  the  husband,  and  to 
enable  her  by  judgment  to  enforce  her  claims  against  the 
husband.  It  in  no -way  diminishes  the  incapacity  of  the  wife,  or 
gives  her  any  of  the  prileges  of  a/emme  sole.  She  can  not  alienate 
her  separate  property  without  the  authority  of  the  husband,  or  that 
of  the  judge. 

In  1892  the  plantation  owed  plaintiffs  seven  thousand  and  seventy- 
five  dollars  and  twenty- six  cents,  but  of  this  amoant  Mrs.  Folse 
owes  seven  hundred  and  seventy -four  dollars  and  eighty -five  cents, 
which  is  obtained  by  deducting  the  amount  of  five  thousand  one 
hundred  and  ten  doUalrs  and  ninety -nine  cents,  and  four  hundred 
and  fourteen  dollars  and  fifty-six  cents  interest  on  same  individually 
due  by  the  husband  to  plaintiffs. 

Her  half  is  to  be  charged  with  this  amount.  The  husband's  half 
is  to  be  charged  with  the  amount  of  her  legal  mortgage. 

The  judgment  is  amended  in  accordance  with  this  statement,  and 
in  other  respects  affirmed,  appellees  to  pay  costs  of  appeal. 


No.  12,218. 

State  ex  rel.  Joseph  Kennedy  vs.  Wm.  E.  Uniackb,  Oriminai« 
Sheriff  for  the  Parish  of  Orleans,  et  al. 

Where  a  party  has  been  indicted  and  his  counsel  suggests  his  insanity  before  trial, 
and  a  commission  is  appointed  to  inquire  into  his  mental  condition  and  re- 
ports him  to  be  Insane,  and  the  jury  returns  a  verdict  accordingly,  and  the 
judge  of  the  Criminal  District  Court  remands  him  to  the  parish  prison,  with- 
out a  commitment  to  the  Insane  asylum,  the  judore  of  the  Civil  District  Court 
has  authority,  under  Sec.  1768,  K.  S.,  to  inquire  into  the  facts  and  circumstances 
of  the  case,  and  if,  in  his  opinion,  he  is  dangerous  to  the  citizens  and  the  peace 
of  the  State,  to  commit  him  to  the  insane  asylum  of  the  State. 

r)ETITION  for  Writs  of  Prohibition  and  Certi(yrari. 
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Jame9  J.  McCann  for  Relator. 


J.  Q.  Flynn  for  Respondent. 


Submitted  on  briefs  Jane  29, 1896. 
Opinion  handed  down  Jane  80,  1896. 


The  opinion  of  the  coart  was  delivered  by 

MgEnbry,  J.  The  relator  was  under  two  indictments  in  the 
Criminal  District  Court.  Before  the  causes  were  fixed  for  trial, 
relator's  counsel  filed  a  motion  suggesting  the  insanity  of  the 
accused. 

A  commission  was  appointed  by  the  judge  of  said  court  to  inquire 
into  his  mental  condition.  This  commission  reported  that  he  was 
insane.  The  question  of  his  insanity  was  submitted  to  a  jury,  and 
they  retorned  a  verdict  that  he  was  insane,  after  which  he  was 
remanded  to  the  parish  prison. 

Application  was  then  made  to  the  judge  of  the  Criminal  Court,  by 
the  person  upon  whom  the  accused  had  made  a  murderous  assault, 
and  for  which  he  was  indicted,  under  Sec.  1768,  R.  S.,  to  examine 
into  his  mental  condition,  and  that  if  found  insane,  to  commit  him  to 
the  insane  asylum.  To  this  proceeding  the  relator's  counsel  filed  a 
plea  to  the  jurisdiction  of  the  court,  and  he  was  again  remanded  to 
the  parish  prison.  Application  was  then  made  to  the  Civil  District 
Court,  under  the  same  section  of  the  Revised  Statutes,  for  the  inter- 
diction of  the  accused,  to  which  proceeding  relator's  counsel  again 
filed  a  plea  to  the  jurisdiction  of  the  court,  which  was  ovenuled.  A 
judgment  of  interdiction  was  rendered,  and  the  accused  ordered  to 
be  taken  to  the  insane  asylum. 

The  relator,  through  his  counsel,  applied  to  this  court  for  writs  of 
certiorari  and  prohibition,  the  object  of  the  proceeding  being  to 
annul  the  order  of  the  judge  of  the  Civil  District  Court. 

It  is  contended  by  relator  that  under  Sec.  1778,  Revised  Statutes, 
the  judge  of  the  Criminal  District  Court  was  authorized  to  commit 
the  accused  to  the  insane  asylum  when  he  had  been  acquitted  by  a 
jury,  or  there  had  been  a  failure  to  indict  him  by  the  grand  jury 
and  he  had  been  discharged  and  was  dangerous  to  the  safety  of  the 
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citizens  or  to  the  peace  of  the  State,  and  that  the  Civil  District  Conrt 
has  no  jorisdiction  to  make  inquiry  as  to  the  sanity  of  the  accnsed, 
because  it  would  be  divesting  the  Criminal  District  Court  of  its  juris- 
diction over  the  indictments  against  the  accused.  The  record  does 
not  show  that  a  plea  of  insanity  was  entered  averring  that  the  accused 
was  insane  when  he  committed  the  crimes  for  which  he  was  indicted. 
In  such  a  case,  Sec.  1780,  Revised  Statutes,  would  apply.  The 
Criminal  District  Court  does  not,  under  the  facts  as  stated,  lose 
its  jurisdiction  over  the  indictments  against  the  accused.  If  he  re- 
covers from  the  insanity,  and  if  it  be  a  case  where  the  insanity 
developed  after  the  crimes  were  committed,  the  cases  against  the  ac- 
cused are  to  be  continued  until  after  his  recovery,  when  he  can  be 
brought  to  trial. 

The  facts,  as  stated,  bring  this  case  directly  under  the  Sec.  1768, 
Revised  Statutes,  which  says :  Whenever  it  shall  be  made  know  to  the 
judge  of  the  District  or  Parish  Court  by  the  petition  and  oath  of  any 
individual  that  any  lunatic  or  Insane  person  within  his  district  ought 
to  be  sent  to  or  confined  in  the  insane  asylum  of  this  State,  it  shall  be 
the  duty  of  said  district  or  parish  judge  to  issue  a  warrant  to  bring  be- 
fore him,  in  chambers,  said  lunatic  or  insane  person,  and  after  proper 
inquiry  into  all  the  facts  and  circumstances  of  the  case,"  to  commit 
him,  if,  in  his  opinion,  he  ought  to  be  sent  to  the  insane  asylum. 

The  relator's  counsel  pleaded  his  insanity,  but  objects  to  his  being 
sent  to  the  insane  asylum,  urging  a  want  of  jurisdiction  in  both  courts 
to  inquire  into  his  insanity  for  this  purpose.  Both  courts  had  juris- 
diction, and  the  Criminal  District  Court  having  failed  to  make  the 
necessary  commitment,  the  Civil  District  Court  found  a  lunatic 
within  its  jurisdiction  who  was  dangerous  to  the  community  and  to 
the  peace  of  the  State,  unprovided  for,  and  it  was  its  duty  to  commit 
him  to  the  asylum. 

The  relief  prayed  for  is  denied  and  the  rule  granted  herein  dis- 
charged at  relator's  costs. 

ffl  3i7|  No.  11.928. 

gj  ^^  Edward  Tallb  et  als.  vs.  Mrs.  Widow  N.  Antonio  De  Monabte- 

.^^_j^|  RIO  ET  ALS. 

eU6.9i5  ^"  ^^^  appeal  of  the  plaintiffs  in  tlie  lower  court,  tlie  defendants  neither  Appealing 

■g  ^^32'  ^^  asking  any  amendment  of  the  judgment  in  the  mode  pointed  out  by  the  Code, 

fll6  leil  can  obtain  no  change  or  reversal  of  the  judgment  of  the  lower  court.    C.  P., 

Art.  S8S,  889,890;  1  An.  140;  5  Ann.  aiO;  10  .\n.  397. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1233 

Talle  et  als.  ts.  Monasterlo  et  ala. 

APPEAL  from  the  Civil  District  Oonrt  for  the  Parish  of  Orleans. 
King^  J. 

8amuel  L.  Oilmore  and  Thso.  Cotonio  for  Plaintiffs,  Appellants. 


Horace  E.  Upton  and  Anatole  A.  Ker  for  Defendants,  Appellees. 


Action  for  the  annnlment  of  a  sale  of  certain  property  situated  in 
the  city  of  New  Orleans  made  by  the  State  Tax  Collector,  and  adjudi- 
cated to  the  State  of  Louisiana  on  the  14th  of  August,  1875;  and  also 
conveyed  by  said  Tax  Collector  to  one  N.  Antonio  De  Monasterlo  on 
the  17th  of  August,  1875,  by  an  authentic  act.  And  further  to  annul 
the  act  of  confirmation  of  said  Monasterio's  title  by  the  State  Audi- 
tor, bearing  date  February  25,  1876,  and  to  decree  plaintiffs  the 
owners  thereof. 

The  Judgment  of  the  District  Court  decreed  the  plaintiffs  owners  of 
the  property  in  controversy. 

On  appeal  the  case  was  argued  and  submitted,  March  10, 1896,  and 
the  judgment  of  the  District  Court  was  reversed. 

The  opinion  of  the  court  was  delivered  by  Watkins,  J.,  and  handed 
down  April  6,  1896. 

On  April  18,  1896,  a  rehearing  was  granted. 

On  the  rehearing  the  case  was  argued  and  submitted  June  15,  1896. 

Opinion  handed  down  June  25,  1896. 


The  opinion  of  the  court  was  then  delivered  by 

MiLLBB,  J.  The  judgment  of  the  lower  court  was  in  favor  of 
plaintiffs  for  the  property  claimed  by  them  in  this  suit,  and  against 
them  on  their  claim  for  damages  caused  by  eviction,  and  for  rents  of 
the  property  for  the  period  it  is  claimed  defendants  have  had  illegal 
possession.  The  defences  were  that  defendants,  the  widow  and 
heirs  of  De  Monasterlo,  were  owners  under  a  tax  title  conveyed  by 
the  State  to  him  years  before  the  suit  was  brought;  that  subse- 
quently plaintiffs,  or  one  of  them,  rented  the  property  from  him  and 
is  thereby  estopped  from  disputing  the  title  of  his  widow  and  heirs ; 
there  were  defences  of  prescription  against  plaintiffs'  demands,  and 
defendant  claimed  in  reconvention  an  alleged  indebtedness  of  the 
78 
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plaintiff,  Edward  Talle,  to  Be  MonasteriOf  existing  when  the  tax 
sale  was  made.  On  these  issues  the  lower  conrt  rendered  its  judg- 
ment, from  which  there  was  no  appeal  by  defendants.  The  appeal 
^as  by  plaintiffs. 

On  this  rehearing  our  attention  is  directed  to  the  finality  of  the 
judgment  in  plaintiffs'  favor  for  the  property,  and  that  the  plaintiffs' 
appeal  brought  before  this  court  only  the  demands  of  plaintiffs  for 
rents  and  damages.  It  is  therefore  insisted  our  judgment  is  erro- 
neous in  setting  aside  plaintiffs'  judgment  for  the  property. 

The  appeal  submits  to  this  court  the  errors  in  the  judgment  which 
the  appellant  conceives  operate  to  his  prejudice.  If  the  other 
party  to  the  suit  complains  of  the  judgment,  to  obtain  relief  he  must 
appeal,  or  answering  the  appeal  of  his  adversary,  claim  an  amend- 
ment. It  results  that  this  court  on  the  appeal  can  not  disturb  the 
judgment  except  to  the  extent  asked  at  our  hands  by  the  appellants, 
unless  there  is  an  answer  from  the  appellee  demanding  an  amend- 
ment of  the  judgment.  In  other  words,  the  judgment  of  the  lower 
court  becomes  final  as  to  the  party  who  takes  no  appeal  and  asks  no 
amendment  in  the  mode  pointed  out  by  the  Code  of  Practice.  In 
this  case  there  being  no  appeal  by  the  defendant  and  no  answer  by 
them  to  the  appeal,  the  judgment  of  the  lower  court,  in  favor  of 
plaintiffs  for  the  property,  could  not  be  called  in  question  on  this  ap- 
peal of  the  plaintiffs  or  disturbed  by  us.  Code  of  Practice,  Arts. 
888,  889,  890;  Succession  of  Hillsberg,  1  An.  340;  Succession  of 
Decoux,  5  A.n.  140;  Wortham  vs.  Schenck,  10  An.  197. 

We  have  given  attention  to  the  argument  of  defendants  that  their 
defences  of  prescnption  made  in  the  lower  court  against  the  demand 
for  the  property  should  be  considered  as  filed  here,  because  the 
Code  authorizes  such  defences  on  the  appeal.  C.  P.  845.  But  the 
provision  of  the  Code  in  this  respect  secures  the  right  to  make  such 
defence  with  reference  to  the  issues  brought  up  by  the  appeal.  The 
case  cited  by  appellees.  Miller  vs.  Mercier,  3  N.  S.  229,  maintains 
that  this  court  on  appeal  may  enforce  defences  or  sustain  grounds 
not  disposed  of  by  the  lower  court.  No  doubt  of  that.  But  the  de- 
mands in  respect  to  which  such  grounds  or  defences  are  assumed  or 
urged  must  be  before  us.  Neither  the  Code  or  the  decisions  sustain 
the  contention  that  because  of  the  plea  of  prescription  filed  here  or 
deemed  renewed,  we  can  touch  a  judgment  neither  appealed  from  or 
sought  by  answer  to  be  amended  by  the  party  urging  the  pre- 
scription. 
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On  thequestion  of  damages  for  eviction  claimed  by  plaintiffs,  in 
our  view  the  action  is  prescribed.  The  tinlawfal  deprivation  of  the 
possession  of  the  premises,  as  the  plaintiffs  describe  the  act  on 
which  they  base  their  claim  for  damages,  was  clearly  sabject  to  the 
prescription  of  one  year  long  since  accrued.  Oivil  Code,  Art.  8586. 
The  plea  of  prescription  in  that  respect  is  before  ns,  and  we  sustain 
it.  The  prescription  against  the  claim  of  plaintiffs  for  rents  and 
revenues,  we  think,  should  be  reserved.  This  is  a  petitory  action 
by  plaintiffs  for  the  property  and  rents  daring  the  period  of  defend  - 
ant's  illegal  possession.  To  what  extent  the  claim  for  rents  is  to  be 
deemed  the  incident  of  the  petitory  action,  or  in  any  aspect  is  to  be 
sustained,  we  think  should  be  reserved. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  this  court,  previously  rendered  in  this  case,  be  set  aside  and 
annulled.  It  is  further  ordered,  adjudged  and  decreed  that  the 
judgment  of  the  lower  court,  in  so  far  only  as  it  dismisses  and 
rejects  plaintiffs'  demand  for  rents  and  revenues,  be  annulled ;  said 
judgment,  in  so  far  as  it  decrees  plaintiffs  the  ownership  of  the 
property,  and  dismisses  defendants'  reconventional  demand,  being 
left  in  full. force  and  untouched  by  this  decree,  and  it  is  further 
ordered  and  decreed  that  as  to  rents  and  revenues  of  said  property, 
the  right  to  claim  which  is  reserved  to  plaintiffs,  that  this  case  be 
remanded  to  the  lower  court  for  further  proceedings  and  another 
trial,  and  that  defendants  pay  costs. 

Dissenting  Opinion. 

Watkins,  J.  This  is  a  petitory  action  for  the  recovery  of  im- 
proved property  and  the  rents  and  revenues  thereof;  and  the  de- 
fendants set  up  title  in  themselves  and  make  claim  for  improve- 
ments and  taxes.  On  the  trial  in  the  lower  court  there  was  judg- 
ment in  favor  of  the  plaintiff  for  the  property,  making  no  allowance 
for  rents  and  revenues  on  the  one  side,  nor  the  value  of  improve- 
ments and  taxes  on  the  other;  and  from  that  judgment  the  plaintiff 
procured  an  order  of  appeal,  general  in  its  terms,  and  without  hav- 
ing previously  applied  for  a  new  trial;  and  in  this  court  the  defend- 
ants and  appellees  filed  no  answer  to  the  appeal,  and  consequently 
requested  no  amendment  of  the  judgment  appealed  from. 

Under  this  state  of  facts  the  question  arises  as  to  what  issues  are 
presented  to  this  court  for  decision;    whether   plairitiff's  appeal 
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brought  up  the  whole  aue^  or  only  the  qaestion  of  rents  and  reve- 
nues. For,  if  it  brought  up  the  whole  case,  it  occupied  the  same 
position  it  did  in  the  lower  court,  and  there  was  no  occasion  for  the 
appellee  to  have  answered ;  but  if,  on  the  contrary,  the  appeal  only 
brought  up  the  questions  of  rents,  improvements  and  the  value  of 
vegetables,  etc.,  destroyed,  the  appellee  should  have  answered  the 
appeal  and  requested  an  amendment  of  the  decree  recognizing  his 
title. 

Entertaining  the  belief  that  plaintiff's  appeal  brought  up  the 
whole  case,  our  opinion  dealt  with  the  whole  case,  reversed  the 
judgment  appealed  from  and  decreed  the  defendant  to  be  the  owner 
of  the  property  in  dispute. 

There  being  a  disvision  of  opinion  amongst  the  judges  as  to 
whether  the  judgment  was  before  us  with  respect  to  the  title,  a  re- 
hearing was  granted,  and  the  attention  of  counsel  on  both  sides  was 
directed  to  this  point. 

Consulting  the  record  we  find  that  the  judgment  of  the  District 
Court  passed  upon  and  decided  no  other  issue  than  that  of  title; 
and  it  left  undecided  all  other  issues  raised  by  the  pleadings. 

Thi  re  was  no  judgment  to  appeal  from,  other  than  th^t  with  ref- 
erence to  the  title.  If,  in  point  of  fact,  the  plaintiff  did  not  appeal 
from  that  judgment,  there  was  no  judgment  from  which  he  could 
have  appealed,  at  all;  and  if  that  judgment  has  not  been  brought  up 
for  review,  there  is  no  appeal  before  this  court,  and  nothing  pre- 
sented by  the  record  upon  which  this  court  can  rest  a  decree  or 
found  its  jurisdiction. 

An  appeal  is  an  act  whereby  one  of  the  parties  to  a  suit  has  re- 
course to  a  superior  tribunal  '4n  order  to  have  the  judgment  of  an 
inferior  court  corrected.*'     C.  P.  564. 

And  the  law  expressly  provides  that  this  coulrt  <^  can  only  exercise 
its  jurisdiction  in  so  far  as  it  shall  have  knowledge  of  matters 
argued  or  contested  below."     C.  P.  895. 

And  this  court  said  in  Miller  vs.  Gilmore,  33  An.  1404,  that  '^in 
the  exercise  of  its  appellate  powers,  this  court  reviews  the  judg- 
ments of  the  lower  courts,  to  affirm,  reverse  or  amend  them,  or  to 
remand  a  case. 

*'  We  can  not,  in  the  present  phase  of  the  action,  decide  what  the 
rights  of  the  parties  are,  for  that  would  be  assuming  and  exercising 
an  original  jurisdiction  which  we  do  not  possess  in  this  class  of  cases. 
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'^  This  coart  can  exercise  its  appellate  Jurisdiction  only  in  so  far  as 
it  shall  have  knowledge  of  the  matters  argned  or  contested  below." 

It  is  apparent  from  the  record  that  nothing  but  the  question  of 
title  was  decided  in  the  court  below ;  and  as,  in  the  exercise  of  its 
appellate  jurisdiction  this  court  can  not  deal  with  anything  in 
the  case  which  was  not  decided  in  the  court  below,  and  can  only  ex- 
ercise its  jurisdiction  to  the  extent  it  has  knowledge  of  the  matter 
argued  and  contested  therein,  there  was  no  occasion  for  the  de- 
fendants to  have  filed  an  answer  to  an  appeal,  which  had  brought  up 
for  review  the  only  question  which  had  been  decided  in  the  lower 
court. 

The  decision  of  the  question  must  largely  depend  upon  the  charac- 
ter of  the  action,  and  the  effect  of  the  judgment  which  has  been  ap- 
pealed from. 

A  mixed  action  is  defined  as  being  one  **  which  partakes  both  of 
the  real  and  personal  action,  such  as  a  claim  for  the  ownership  of 
real  property  and  also  for  the  fruits  it  has  produced  or  their  value." 
O.  P.  7. 

This  is  the  character  of  plaintiffs'  action.  It  is  one  and  indivisible. 
The  issues  were  inseparable  at  the  date  suit  was  filed,  and  up  to  the 
time  judgment  was  rendered;  but  it  is  contended  that  it  at  once 
became  divisible,  so  as  to  enable  plaintiff  to  prosecute  an  appeal  as 
to  that  part  of  the  case  which  was  not  decided,  and  upon  which  no 
Judgment  had  been  rendered,  without  suspending  the  decree  of  the 
lower  court  as  to  the  part  of  the  case  it  did  decide,  or  in  any  manner 
impairing  its  effect  as  res  adjudicata,  from  which,  in  the  opinion  of 
plaintiffs'  counsel,  no  appeal  was  taken. 

It  has  been  decided  that  ^^  the  dispositions  of  Arts.  692  and  888  of 
the  Code  of  Practice  are  exclusively  applicable  to  cases  in  which  all 
the  parties  have  beep  cited,  and  all  the  issues  made  in  the  first 
instance  are  appealed  from.  ^*     Girod  vs.  Creditors,  2  An.  546. 

Now  it  is  manifest  that  in  the  instant  case  ^*  all  the  issu  s  made  in 
the  first  instance  "  were  not  adjudged  in  the  lower  court,  and,  con- 
sequently, were  not  appealed — not  in  the  opinion  of  plaintiff's  coun- 
sel— ^hence,  applying  the  principle  of  that  decision,  the  defendants 
have  a  standing  in  this  court  to  question  the  validity  of  the  judgment 
which  is  brought  up  on  appeal  without  filing  an  answer,  and  request- 
ing an  amendment  of  said  judgment. 

The    reason  of  this  rule  evidently  is  that  in  case  there  are  several 
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issues  in  a  case,  all  of  which  are  decided,  some  in  favor  of  one  or 
more  of  the  parties,  and  some  against  one  or  more  of  the  parties, 
and  only  one  of  the  parties  takes  an  appeal,  it  is  then  necessary  for 
those  not  appealing  to  answer  the  appeal  and  ask  appropriate 
amendments,  otherwise  the  judgment  of  the  appellate  court  would 
have  to  be  restricted  to  the  single  issue  tendered  by  the  appellant. 

Bat  when  the  judgment  in  the  court  below  is  restricted  to  a 
Bingle  issue  from  which  one  party  appeals,  there  is  no  occasion  for  the 
other  party  to  answer  and  ask  for  an  amendment  of  the  judgment  ap- 
pealed from,  because  the  appeal  presents  the  only  issue  that  was 
decided,  and  upon  which  the  appellate  court  is  bound  to  pass  judg- 
ment, one  way  or  the  other,  if  it  exercises  jurisdiction  at  all. 

Indeed,  the  Code  declares  that  '*  If  the  appellee  complain  of 
some  parts  of  the  judgment  of  the  inferior  court,  he  may,  without 
appealing  from  the  same,  pray  that  it  be  set  aside  in  those  points  in 
which  he  believes  that  he  is  aggrieved.''     0.  P.  592. 

If  the  theory  of  plaintiff's  counsel  be  correct,  his  clients  would 
have  been  entitled  to  a  writ  of  possession  for  the  surrender  of  the 
property  in  litigation,  notwithstanding  his  appeal  from  the  judgment 
recognizing  his  title ;  and  if  that  judgment  forms  res  judicata  as  to 
the  question  of  title  a  plea  to  that  effect  would  have  necessarily  cut 
off  all  recourse  of  the  defendants  in  this  court  in  respect  thereto. 

But  the  record  furnishes  no  evidence  as  to  the  issuance  of  a  writ 
of  possession  or  of  a  plea  of  res  Judicata  having  been  filed. 

The  reason  is  manifest,  and  it  is  that  either  a  writ  of  possession 
or  a  plea  of  res  adjv^icata  in  respect  to  the  title,  would  have  utterly 
defeated  the  whole  action  for  the  property  and  improvements,  the 
same  being  one  and  indivisible;  and  if  this  would  be  the  effect  of  a 
writ  of  possession  or  the  filing  of  a  plea  of  res  adjudicata^  for  a  like 
reason  why  should  not  the  appeal  as  to  one  or  the  other — title  or 
rents  and  revenues — necessarily  bring  up  the  other?  There  can  be 
no  other  rational  solution  of  the  matter. 

As  well  might  it  be  contended  that  a  plaintiff  in  whose  favor  a 
judgment  had  been  rendered  on  a  promissory  note  for  the  principal, 
pretermitting  any  expression  with  respect  to  the  interest,  could 
appeal  therefrom  and  obtain  a  judgment  of  this  court  awarding  him 
interest,  and  at  the  same  time  proceed  with  the  execution  of  the 
judgment  in  the  District  Court,  denying  the  defendant  and  appellee's 
right  to  be  heard  in  the  appellate  court,  because  he  had  failed  to 
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answer  and  pray  for  amendment  of  the  judgment  on  the  principal 
demand,  no  appeal  therefrom  having  been  taken. 

Bat  to  illastrate  the  fallacy  of  plaintiff's  contention,  the  efficacy 
of  the  plea  of  re«  ndjudicata  with  respect  to  the  jadgment  of  the 
District  Court  would,  according  to  his  theory,  be  made  to  depend 
upon  the  appellee's  answer  to  the  appeal  in  this  court.  But  it  is 
difficult  to  perceive  how  an  answer  to  the  appeal  could  affect  the 
question  of  title,  if  indeed  it  did  not  bring  that  question  up; 
or  what  benefit  it  would  confer  upon  the  appellee  to  file  an  an- 
swer and  request  an  amendment  of  a  judgment  which  brought  up 
but  one  issue  upon  which  the  court  was  bound  to  pass,  or  not  exer- 
cise its  jurisdiction  at  all. 

It  has  been  held  that  a  suspensive  appeal  from  a  judgment  dissolv  - 
ing  an  injunction  does  not  operate  a  stay  of  proceedings  on  the 
merits,  and  in  such  case  this  court  has  declined  to  perpetuate  a  writ 
of  prohibition  to  that  end. 

State  ex  rel.  Butchers'  Union  vs.  Judge,  33  An.  436.  But  no  case 
can  be  cited  in  which  relief  by  prohibition  has  been  refused  in  such 
a  case  as  this,  where  a  portion  of  the  relief  prayed  for  by  a  plaintiff 
in  a  mixed  action  is  asserted  to  have  become  final  by  the  self- same 
decree  from  which  he  has  appealed  as  to  another  portion  of  the  re- 
lief therein  contained. 

On  the  contrary,  it  has  been  held  that  ''  if  a  District  Judge  as- 
sume jurisdiction  in  a  case  after  the  appellant  has  complied  with  the 
law  which  entitles  him  to  a  suspensive  appeal,  he  is  clearly  exceed  - 
ing  the  bounds  of  his  jurisdiction."  State  ex  rel.  Johnson  vs.  Judge, 
31  An.  113;  State  ex  rel,  Menge  vs.  Judge,  36  An.  711. 

It  is  elementary  that  no  appeal  lies  from  a  judgment  before  it  is 
sigued;  and  if  an  appeal  has  been  granted  from  a  judgment  before  it 
has  been  signed  the  appeal  is  premature  because  the  judgment  is  in- 
choate.    Garland's  Code  of  Practice  565,  and  authorities. 

And  the  converse  of  that  proposition  is  equally  true,  that  once  a 
final  judgment  has  been  signed  and  an  appeal  has  been  granted,  and 
an  appeal  bond  filed,  the  jurisdiction  of  the  lower  court  ceases,  ''and 
it  has  no  longer  authority  to  take  any  steps  but  such  as  may  be  neces- 
sary to  transmit  the  record  to  the  Supreme  Court."  1  Hen.  Dig.,  p. 
73,  No.  3,  and  authorities  cited  therein. 

Hence  it  may  be  correctly  assumed  that,  in  so  far  as  the  judgment 
of  the  lower  court  decided  the  issues  raised,  it  was  the  legal  basis  of 
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an  appeal,  having  been  signed ;  but  in  respect  to  other  issues  the  ap- 
peal was  premature,  because,  as  to  them,  it  was  not  signed,  and 
therefor  not  appealable. 

Bat,  if  on  the  contrary,  the  judgment  which  was  rendered  and 
signed  be  considered  as  having  embraced  all  the  issues  in  the  case, 
though  some  were  not  particularly  specified,  then  the  jurisdiction  of 
the  lower  court  terminated,  in  every  respect,  upon  the  filing  of  the 
appeal  bond;  and,  of  necessity,  this  court  acquired  full  and  complete 
jurisdiction  over  the  whole  case,  and  in  the  exercise  of  its  jurisdiction 
it  correctly  sustained  the  appeal  with  respect  to  the  rents,  and  de- 
cided the  question  involved. 

An  appeal  is  a  constitutional  and  highly  favored  remedy,  and 
courts  should  recognize  and  maintain  the  right  in  every  doubtful 
case. 

On  the  submission  of  the  case  the  question  of  title  was  discussed 
orally  and  argued  on  briefs  on  both  sides.  Our  opinion  refers  to 
the  pleadings  and  the  fact  that  plain tifiT  had  appealed  from  a  judg- 
ment in  his  favor,  and  treated  the  appeal  as  having  brought  up  the 
entire  case  for  decision. 

The  unanimous  opinion  of  the  court  was  that  on  the  evidence  de- 
fendant's title  was  good,  and  we  reversed  the  judgment  in  plaintiil's 
favor. 

And  for  the  first  time  on  this  application  the  right  of  the  defend- 
ant to  be  heard  on  the  mifflciency  of  the  appeal  is  raised.  No  article 
of  the  Code  of  Practice  or  decision  of  this  court  has  been  referred 
to  as  supporting  this  highly  technical  hypothesis.  And  I  can  see 
neither  law  nor  equity  in  straining  a  technicality  so  far,  and  by  so 
doing  turn  the  defendant  out  of  his  house  and  home. 

For  these  reasons  I  dissent  from  the  opinion  of  the  majority. 


No.  12,122. 
g  ^  Succession  of  R.  H.  Allen. 

In  case  of  sale  being  made  of  a  minor's  property  during  the  lifetime  of  both 
father  and  mother,  the  father  may  occupy  the  place  of  tutor  pro  hoc  vice,  and 
In  snch  event  the  law  clothes  him  with  the  power  of  a  tutor  in  point  of  fact 
and  consequently  he  Is  dispensed  from  furnishing  security,  taking  and  sub- 
scribing an  oath,  having  an  Inventory  taken,  or  causing  a  mortgage  to  be  in- 
scribed against  himself,  and  the  like. 
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When  immoYable  property  situated  within  the  jurisdiction  of  one  of  the  parishes 
of  this  State  territorially  formi  the  subject  of  a  partition  amongst  co-proprie- 
tors, some  of  whom  are  minors  domiciled  in  other  States  of  the  Union,  the 
court  possessing  Jurisdiction  of  the  partition  suit  and  proceedings  Is  fully 
authorized  to  direct  the  proceedings  of  a  family  meeting  to  deliberate  and 
advise  touching  the  interest  of  minors  interested  who  reside  abroad. 

APPEAL  from  the  Eighteenth  Judicial  District  Court  for  the  Parish 
oi  Lafourche.     Ckiillouet,  J, 


Fenner,  Henderson  &  Fenner  for  Plaintiffs  in  rule,  Appellants. 


Clay  Knobloch  &  Son  for  Defendants  in  rule,  Appellees. 


Submitted  on  briefs  April  28,  1896. 
Opinion  handed  down  May  18,  1896. 
Rehearing  refused  June  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  appeal  is  prosecuted  from  a  judgment  making 
absolute  a  rule  taken  by  the  fathers  of  the  minor  legatees  of  Rienzi 
plantation  to  compel  acceptance  by  the  defendants  in  rule  asadjudi- 
catees  thereof  at  a  private  judicial  sale  of  the  title  tendered  them  in 
respect  of  the  undivided  interests  of  said  legatees  therein — said  sale  ^ 
having  been  made  in  pursuance  of  an  order  of  the  judge  and  the 
recommendations  of  a  family  meeting  for  the  purpose  of  effecting  a 
partition  between  the  co- proprietors  thereof. 

As  presenting  a  fair  synopsis  of  the  facts  of  the  case  we  append 
the  following  extracts  from  the  defendants  and  appellants'  brief, 
instead  of  making  a  statement  of  our  own.  Brief,  pages  1  to  4, 
inclusive : 

'*  On  the  29th  January,  1896,  by  act  before  Coulon,  notary,  Mrs. 
Bettie  Allen,  the  Allen  heirs  and  Smith  heirs,  legatees  of  Rienzi 
plantation,  sold  it  to  J.  B.  Levert  and  E.  U.  Morvant  for  forty- one 
thousand  dollars,  one -third  cash  and  the  balance  in  two  equal 
instalmento,  represented  by  notes  maturing  respectively  at  one  and 
two  years  from  date,  secured  by  vendor's  lien  and  special  mortgage 
on  the  property  sold. 

< 'Among  the  vendors  the  so-called  Allen  heirs,  all  being  minors, 
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were  represented  by  their  fathers,  who  acted  as  tutors  daly  author- 
ized by  family  meetings.  Two  sets  of  those  minors  live  in  Memphis, 
.Tenn.,  and  the  other  set  in  New  Orleans,  La.  The  mothers  of  the 
minors  are  still  living.  The  sale,  in  so  far  as  the  minors  are  con- 
cerned, was  to  effect  a  partition  between  the  co-owners  for  reasons 
fally  set  forth  in  the  petitions  for  and  procea  verbals  of  family  meet- 
ings. 

''After  the  purchasers  had  paid  the  cash  and  given  their  notes, 
both  the  cash  and  notes  that  are  to  go  to  the  Allen  heirs  and  Smith 
heirs  were  under  a  clause  in  the  act  deposited  in  the  hands  of  the  three 
executors  of  the  last  will  of  R.  H.  Allen,  to  be  distributed  among  the 
Allen  heirs  and  the  Smith  heirs  in  accordance  with  the  decree  of  this 
Honorable  Court,  when  same  becomes  final,  in  the  matter  of  the  Suc- 
cession of  R.  H.  Allen,  No.  11,998  on  the  docket  of  the  court,  ren- 
dered on  the  oppositions  to  the  provisional  and  final  accounts  filed  in 
the  matter  of  that  succession.  The  decree  on  those  oppositions  is 
now  under  advisement  on  application  for  rehearing,  and  among  other 
questions  presented  is  the  proper  distribution  of  the  joint  legacy 
made  to  the  Allen  heirs  And  the  Smith  heirs  of  the  one- half  of  Rienzi. 
Whatever  the  distributive  share  of  the  Allen  heirs  is,  then  the  de- 
fendants in  the  present  case  ask  that  it  be  held  in  the  hands  of  its 
custodians,  the  executors,  until  final  decree  herein. 

''  In  the  present  case  the  Allen  heirs  sue  out  a  rule  on  the  execu- 
tors as  custodians  and  on  Levert  and  Morvant,  purchasers  of  Rienzi 
plantation,  to  show  cause  why  the  executors  should  not  turn  over  to 
plaintiffs  in  rule  the  distributive  share  that  may  be  fixed  by  your 
Honors'  final  decree  on  the  oppositions  to  the  final  and  provisional 
accounts  aforesaid. 

*'  Defendants  in  rule  duly  notified  the  executors  not  to  turn  over 
the  distributive  share  of  these  Allen  heirs,  minors,  in  and  to  the  cash 
and  notes  given  for  purchase  price  of  Rienzi  plantation,  because, 
since  their  purchase  of  the  plantation,  they  have  been  legally  advised 
that  the  title  which  the  said  minors  purported  to  have  passed  to  them 
was  defective,  null  and  void  for  the  reasons  fully  set  forth  in  their 
answer  to  the  rule,  viz. : 

''  1.  That  the  respective  fathers  of  said  minors  pretended  to  act 
throughout  the  proceedings  of  family  meetings,  and  in  the  act  of 
sale  by  virtue  of  Art.  222  of  the  Civil  Code  as  '  being  clothed  with 
the    powers    of   the    tutor,'    but   your    appearers   say    that    they 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1243 

Succession  of  Alle  n 

could  not  thus  act,  aad  were  not  thus  clothed,  because  they  failed 
to  have  inventories  taken  and  made  of  the  property  of  the  said 
minors,  and  failed  to  have  certificate  of  the  amount  of  said  invento- 
ries recorded  according  to  law  in  the  mortgage  records  of  the  par- 
ish of  Lafourche,  and  in  such  other  parishes  where  the  said  f ath  er 
might  have  property. 

*<2.  That  the  proceedings  for  family  meetings  and  the  family 
meetings  held  in  the  parish  of  Lafourche,  on  behalf  of  the  minors  of 
Thomas  H.  Allen  and  Richard  H.  Allen,  should  have  been  had  and 
held  in  the  city  of  Memphis,  State  of  Tennessee,  where  said 
minors  and  their  fathers  reside ;  the  court  of  the  State  of  Loalsiana, 
parish  of  Lafourche,  being  without  jurisdiction  ratione  personw. 

*'  3.  That,  even  if  said  family  meetings  were  regularly  held,  which 
is  denied,  and  even  if  the  court  of  the  parish  of  Lafourche  had  ju- 
risdiction in  the  premises,  which  is  also  denied,  that  said  family 
meetings  should,  besides  fixing  the  price,  terms  and  conditions  of  the 
sale,  have  provided  for  the  investment  of  the  funds  of  the  minors, 
as  required  by  law." 


The  pertinent  provisions  of  the  Code  are,  viz. : 

"  Property  belonging  to  minors,  both  of  whose  parents  are  living, 
may  be  sold  or  mortgaged,  and  any  other  step  may  be  taken  affect- 
ing their  interest,  in  the  same  manner  and  by  pursuing  the  same 
forms  as  in  case  of  minors  represented  by  tutors,  the  father  occupy- 
ing the  place  and  being  clothed  with  the  powers  of  a  tutor. 

^'  An  under-tutor  ad  /ioc  shall  be  appointed  by  the  court,  contradic- 
torily with  whom  the  proceedings  shall  be  carried  on."  R.  0.  C, 
222. 

The  foregoing  is  a  new  article,  first  appearing  in  the  Revised  Civil 
Oode  of  1870 ;  and  its  effect  is  merely  to  put  the  father — in  case 
both  the  mother  and  father  are  living — in  the  place  and  stead  of  a 
tutor  pro  hoc  vice. 

Or  in  the  langaage  of  that  article,  ^'  the  father  (occupies)  the 
place  (and  is)  clothed  with  the  powers  of  (a)  tutor;"  but  he  is  not 
a  tutor.  The  law  empowers  a  father  who  is  thus  circumstanced  to 
officiate  in  the  legal  proceedings  leading  up  to  a  partition,  to  be  ef- 
fected through  the  instrumentality  of  a  private  sale,  as  though  he 
were  tutor  for  his  minor  children;  but  it  does  not  say  that  he  shall 
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sobflcribe  any  oath,  famiah  any  sorety,  take  any  inventory  or  canse 
any  mortgage  to  be  registered  agiunst  himself  as  conditions  prece- 
dent to  his  exercise  of  that  fonction.  It  simply  clothes  the  father 
**  with  the  powers  of  the  tutor;"  and  we  are  not  authorized  to  ex- 
tendf  or  by  construction  to  enlarge  its  precepts. 

n. 

This  proposition  was  contended  for  and  decided  adversely  to  de . 
fendants*  present  contention  in  Johnson  vs.  Barkley,  47  An.  98. 

In  that  case  we  said : 

*'The  immovable  property  was  within  the  limits  of  Louisiana,  and 
the  court  having  jurisdiction  of  the  suit,  for  partition,  was  author- 
ized to  direct  the  proceedings  of  family  meetings  here  in  the  interest 
of  the  minors  residing  abroad.  Not  being  residents  of  the  State, 
their  residence,  for  the  purpose  of  the  partition  and  for  the  family 
meeting,  was  at  the  8Utt9  of  the  property.  It  would  be  different  if 
they  were  residents  of  another  parish  of  the  State. 

''  While  this  court,  perhaps,  has  referred  to  judicial  proceedings  in 
the  interest  of  minors  residing  out  of  the  State,  as  cumulative  and 
adding  to  the  protection  of  their  interest,  it  was  never  contem- 
plated that  family  meetings  could  be  held  abroad  for  the  alienation 
of  the  immovable  property  of  the  minor  in  this  State.  James  vs^ 
Meyer,  41  An.  1100;  James  vs.  Meyer,  43  An.  44;  Succession  of 
Lewis,  10  An.  791;  Bailey  vs.  Morrison,  4  An.  523." 

We  are  of  opinion  that  that  case  was  correctly  decided,  and  it  is 
adverse  to  the  defendants'  contention. 

III. 

That  the  family  meeting  recommending  the  sale  of  the  interests  of 
the  minor  legatees  in  the  realty  that  was  sold  should  have,  also, 
made  some  provision  for  a  proper  investment  of  the  funds  which 
were  realized  thereby  is,  perhaps,  true;  and  such  a  course  would 
justly  conform  to  our  ruling  in  Koehl  vs.  Solari,  47  An.  890,  in 
which  we  said: 

''Considering  that  the  proceeds  will  represent  the  property,  the 
shares  of  the  respective  parties  in  interest  are  transferred  thereto. 
But  to  make  it  certain  that  the  property  shall  pass  free  of  any 
encumbrance,  we  think  it  best  that  all  of  the  proceeds  of  sale  shall 
l>e  deposited  in  the  registry  of  the  court,  and  there  remain  until  the 
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amount  coming  to  the  minors  shall  be  actaally  reinvested  upon  the 
order  of  court  upon  the  recommendations  of  a  family  meeting,"  etc. 

According  to  the  foregoing  statement  both  the  cash  and  notes 
<'  that  are  to  go  to  the  Allen  heirs  and  Smith  heirs  were,  under  a 
clause  in  the  act  (of  sale),  deposited  in  the  hands  of  the  executors," 
etc.,  and  in  our  opinion  same  ought  to  so  remain  deposited  until  such 
time  as  the  same  shall  be  invested  for  the  minors  in  pursuance  of  an 
order  of  court  and  the  recommendations  of  a  family  meeting,  as  a 
security  to  the  title  of  the  purchasers,  and  the  minors'  rights  as  well. 

True  it  is  that  the  property  in  question  came  to  the  minors  as  an 
inheritance  by  testamentary  bequest,  and,  consequently,  unaffected 
by  any  legal  mortgage  against  their  fathers,  respectively,  as  tutor  : 
yet  a  large  sum  of  money  is  to  be  paid  by  the  defendants  therefor 
into  the  hands  of  their  fathers  as  tutors  pro  kac  ince,  and  its  invest- 
ment in  some  satisfactory  manner  will  prove  an  additional  safeguard 
to  all  parties  in  interest. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  require  that  the  purchase  price  of  the 
interests  of  the  minors  remain  on  deposit  in  the  hands  of  the  execu- 
tors until  the  funds  are  invested  pursuant  to  an  order  of  court  and 
the  recommendations  of  a  family  meeting,  and  that  as  thus  amended 
same  be  affirmed — costs  of  appeal  to  be  paid  by  the  appellee. 


No.  12,116. 

E.    CucuLLU,    Administrator  of  the   Succession  of  PranOoib 
Lacroix,  Deceased,  vs.  J.  M.  Bilgery  et  al. 

An  adjadicatee  at  Jadicial  sale  to  whom  is  conveyed  a  judfnnent  decreeing  the 

nullity  of  a  tax  sale  acquires  no  right,  title  or  Interest  In  the  property. 
Such  a  judgment  is  analogous  to  one  that  flxes  a  statuif  recognizes  the  capacity  of 

an  heir,  the  right  to  a  homestead,  the  nullity  of  a  marriage,  the  validity  of  a 

will  or  the  right  to  a  divorce. 
Such  a  judgment,  when  once  pronounced,  has  accomplished  its  purpose,  and  Is  not 

subject  to  execution  like  a  money  judgment  is. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 

lA      Elli9j  J. 


Frank  L.  Richardaon  and  Emile  Pom48  for  Plaintiff,  Appellee, 
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Rouse  (fir  Qrant  for  Defendants,  Appellants. 


Argued  and  snbmitted  May  7,  1896. 
Opinion  banded  down  May  18,  1896. 
Rehearing  refused  Jane  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  a  petitory  action  for  the  recovery  of  certain 
improved  real  estate  situated  in  New  Orleans,  and  from  a  judgment 
in  favor  of  the  plaintifTs  the  defendants  have  prosecuted  this  appeal. 
A  fair  synopsis  of  the  issues  involved  is  as  follows,  viz. : 

In  1877  E.  T.  Parker,  administrator  of  the  succession  of  Lacroix, 
brought  suit  against  Joseph  Bilgery  for  the  annulment  and  revoca- 
tion of  a  tax  adjudication  and  sale  to  him,  of  certain  properties,  and 
that  in  suit  among  others.  That  suit  resulted  in  a  judgment  in  favor 
of  the  plaintifT  for  the  recovery  of  the  property  and  its  rents  and 
revenues,  aggregating  several  hundred  dollars;  and  from  that  judg- 
ment an  appeal  was  taken  by  the  defendants,  which  was  ultimately 
dismissed  by  this  court  in  1894. 

In  January,  1894,  the  present  administrator  of  the  succession  of 
Lacroix  instituted  this  suit  against  the  defendants  for  the  recovery 
of  the  property;  and  it  was  resisted,  upon  the  ground  that  they  had 
acquired  at  public  judicial  sale  made  in  the  succession  of  Lacroix, 
after  due  proceedings  and  advertisement,  <<  the  claim  in  said  suit, 
and  the  judgment  recovered  by  Parker,  as  administrator  of  the 
succession  of  Lacroix,"  etc.,  and  that  the  legal  effect  of  said  adjudi- 
cation was  to  vest  a  complete   title  to  the  property  in  them. 

A  great  many  questions,  more  or  less  interesting  and  complicated, 
have  been  raised  and  argued  by  counsel  on  either  side,  but  which,  in 
our  opinion,  need  not  be  examined  and  decided,  as,  in  our  concep- 
tion, the  decision  must  turn  upon  the  question  whether  title  to  the 
prcTperty  purported  to  have  been  passed  by  the  adjudication  and  sale 
to  defendants. 

Referring  to  our  opinion  in  the  cade  of  E.  T.  Parker  vs.  Joseph 
Bilgery  et  a2«.,  47  An.  1848,  we  find  it  to  be  a  fact  that  the  plaintiff's 
motion  to  dismiss  the  appeal  was  grounded  upon  the  acquiescence  in 
the  judgment  appealed  from  by  the  defendants ;  and  that  their  ac- 
quiescence was  alleged  to  consist  in  the  alleged  purchase  by  the  de- 
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fendants  of  the  aforesaid  jodgment,  from  which  their  appeal,  was 
taken  daring  the  pendency  of  the  appeal.  That  npon  finding,  from 
the  proof  exhibited,  that  this  was  the  real  and  actual  condition  of  af- 
fairs, we  dismissed  the  defendant's  appeal;  and  the  legal  effect  of 
onr  finding  was,  to  leave  the  judgment  appealed  from  in  full  force, 
as  thoQgh  no  appeal  had  been  taken.  Inasmuch  as  we  had  much  of 
the  testimony  before  us  then  which  is  exhibited  to  us  now,  we  feel 
at  liberty  to  make  use  of  the  views  therein  entertained  and  the  facts 
therein  found,  in  so  far  as  they  apply  to  the  question  of  title  vel  wm^ 
as  the  same  parties  are  now  before  us. 

''The  judgment  appealed  from,"  our  opinion  says,  ''  is  one  obtain- 
ed by  the  succession  of  Francois  Lacroix^  of  which  E.  T.  Parker  was 
administrator,  against  the  succession  and  heirs  of  Joseph  Bilgery 
*  *  *  which  was  rendered  and  signed  on  January  81,  1879,  now 
pending  on  appeal  to  this  court ;  and  judgment  decreeing  that  the 
succession  of  Francois  Lacroix  is  the  owner  of  a  certain  lot  of  ground, 
and  (to)  recover  from  the  widow  and  heirs  of  the  late  Joseph  Bilgery 
the  sum  of  $999.75  to  be  paid  in  certain  designated  proportions,  not 
necessary  to  be  particularly  mentioned.  *  *  *  The  ground  of  the 
motion  is  to  the  effect  that  since  taking  the  appeal  the  heirs  of 
Joseph  Bilgery  have  acquiesced  in  the  judgment,  by  attempting  to 
buy  said  judgment  at  a  pretended  judicial  sale  at  public  auction, 
though  said  sale  was  without  authority,  and  while  the  succession,  as 
appellee,  was  not  represented.  *  *  *  Appellants  appeared  and 
answered  the  motion  to  dismiss,  and  averred  and  represented  that 
'the  judgment  recovered  by  said  E.  T.  Parker,  administrator  as 
aforesaid,  from  which  the  appeal  herein  was  taken,  and  the  claim  in 
that  suit  was  sold  on  the  7th  of  March,  1879,  at  public  auction  by 
Placide  J.  Spear,  after  due  proceedings  and  advertisement,  pursuant 
to  an  order  of  the  Second  District  Court  for  the  parish  of  Orleans 
made  in  the  succession  of  F.  Lacroix,  which  court  had  jurisdiction 
over  the  administration  of  said  succession;  and  the  defendants  and 
appellants  in  this  cause  purchased  the  said  claim  and  judgment  in 
said  suit,  and  paid  the  price  of  one  thousand  one  hundred  and  fifteen 
dollars  in  cash  to  said  auctioneer." 

Thus  we  have  it  judicially  affirmed  as  a  fact — in  the  opinion  of  this 
court  as  well  as  in  the  judicial  averments  of  defendants  and  appel- 
lants in  that  suit,  who  are  defendants  and  appellants  in  this — that  the 
auctioneer  adjudicated  and   the  defendants  and  appellants  ''pur- 
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chased  the  claim  and  judgment  in  said  suit "  of  E.  T.  Parker,  admin- 
istrator of  the  Saccession  of  Francois  Lacroix  vs.  Joseph  Bilgery, 
and  not  the  realty  which  was  involved  in  that  salt.  We  have  it 
affirmed,  also,  that  the  jadgment  annalled  the  tax  adjadication  and 
sale  of  the  property  in  salt,  and  condemned  the  defendants  to  make 
restitntion  of  the  snra  of  nine  hundred  and  ninety- nine  dollars  and 
seventy- five  cents,  as  the  rents  and  revenues  thereof,  and  the  jadg- 
ment  of  this  court  dismissing  their  appeal  left  that  judgment  in  force 
— subject,  of  course,  to  any  rights  thereon  which  they  had  interme- 
diately acquired  during  the  pendency  of  the  appeal. 

On  this  statement  it  is  quite  evident  to  our  minds  that  the  title  to 
the  property  did  not  pass  to  the  defendants  as  adjudicatees  at  the 
auction  sale. 

The  judgment  decreeing  the  nullity  of  the  tax  sale  to  Joseph  Bil- 
gery did  not  become  absolutely  final  until  our  decree  was  rendered 
dismissing  the  appeal ;  and  the  judgment  itself  merely  fixed  and  de- 
cided the  status  of  the  title  to  the  property,  and  decreed  the  plaintiff 
entitled  to  its  revenues.  Once  this  judgment  was  pronounced,  its 
mission  was  at  an  end  and  its  object  was  accomplished.  This  judg- 
ment had  the  effect — ^in  so  far  as  the  property  was  concerned — of 
disencumbering  the  title  of  Lacroix'  succession  of  an  impediment  to 
the  exercises  of  the  rights  of  ownership ;  but  it  was  a  money  judg- 
ment to  the  extent  of  the  rents  and  revenues  that  it  adjudged  the 
succession  entitled  to  recover,  and  no  further. 

In  respect  to  the  property  the  judgment  merely  fixed  its  status^ 
and,  in  this  respect,  it  is  somewhat  analogous  to  a  judgment  which 
recognizes  the  capacity  of  an  heir,  the  nullity  of  a  marriage,  the 
validity  of  a  will,  or  the  right  to  a  divorce.  In.  this  class  of  cases, 
the  rendition  of  the  judgment  is  the  final  evidence  of  a  right,  or 
title;  but,  unlike  a  decree  that  requires  a  sum  of  money  to  be  paid, 
it  is  not  a  proper  subject  of  seizure  and  sale,  separate  and  apart  from 
the  property,  the  title  to  which  it  applies.  Such  a  judgment  is  only 
susceptible  of  execution  by  means  of  a  writ  of  possession ;  and  that 
the  defendants  had  already  under  their  tax  title.  Consequently,  it 
carried  to  them  no  further  or  .additional  insignia  of  ownership.  In 
so  far  as  <'  the  claim  "  of  the  succession  of  Lacroix'  is  concerned — 
that  is  to  say,  the  judgment  it  recovered  against  the  defendants  for 
rents  and  revenues  of  the  property — it  was  a  legitimate  subject  of 
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seizure  and  sale ;  bat  in  this  suit  it  is  of  no  consequence,  as  it  is  not 
an  issue,  this  being  a  petitory  action  pare  and  simple. 

We  are  of  the  opinion  that  defendants  acquired  no  title  to  the 
real  estate  in  controversy  under  the  adjudication  to  them  in  the  suc- 
cession of  Francois  Lacroiz;  and  for  like  reason  their  plea  of  ten 
years'  prescription  is  not  well  foanded,  because  their  title  is  not  such 
as  to  transfer  the  ownership  of  the  property,  in  the  sense  of  Re  - 
vised  Civil  Code,  8484. 


No.  12,208. 
State  ex  rel.  Wells -Fargo  Express  Company  and  J.  J.  David-    i  48  \m 
SON,  Agent,  vs.  R.  B.   Martin,  Justice  op  the  Peace  op     ^n^fl! 
Third  Ward  op  Lapayette  Parish. 

The  writ  of  certiorari^  Issued  under  the  supervisory  Jurisdiction  of  the  Supreme 
Court,  can  not  be  employed  for  the  purpose  of  inquiring  into  the  correctness 
of  a  Judgment,  when  the  forms  of  law  have  been  followed. 

Its  only  province  is  to  pronounce  upon  tlie  validity  of  a  Judicial  proceeding. 


.117 


0 


N  APPLICATION  for  a  Writ  of  Certiaran. 


J.  L.  Kennedy  and  R.  G,  Cobb  for  Relators. 


William  Ckimpbell  for  Respondents. 


Submitted  on  briefs  June  17,  1896. 
Opinion  banded  down  Jane  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  case  of  the  relator  can  be  most  concisely  stated 
in  the  langnage  of  his  counsel's  brief,  from  which  we  have  made  the 
following  extract,  viz. : 

<<The  facts  as  set  forth  in  the  application  and  shown  by  the  certi- 
fied copy  of  the  record  of  the  case,  A.  Cardona,  Jr.,  vs.  Wells - 
Fargo  Express  Co.,  J.  J.  Davidson,  agent,  on  docket  of  R.  B.  Mar- 
tin, justice  of  the  peace.  Third  Ward,  Lafayette  parish,  are  that  on 
or  about  the  2d  May,  1896,  a  crate  of  strawberries  was  sent  by  ex- 
79 
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prew  to  Gardona,  a  resident  of  the  town  of  Lafayette,  from  the  rail- 
road station,  lona,  in  the  parish  of  Calcasieu;  said  property  being 
▼aloed  at  one  dollar  and  fifty  cent^,  express  charges  (thirty-five 
cents)  to  be  paid  by  consignee  on  deliTery;  that  on  same  day 
the  strawberries  were  transported  to  Lafayette,  and  relator's  agent 
sent  them  to  Cardona's  place  of  residence  or  boarding  hoose,  to  be 
deliTered  to  him  by  the  porter  of  the  office ;  that  said  employee  was 
informed  that  the  consignee,  Oardona,  was  absent  from  the  town 
and  wonld  not  return  for  several  days,  and  thereupon  relator's 
agent,  Oardona  having  left  no  one  with  power  to  act  for  him,  sold 
the  goods,  which  were  of  an  exceedingly  perishable  nature,  for  the 
best  price  obtainable  (one  dollar  and  five  cents) ,  and  on  the  return 
of  Oardona  aboat  the  8th  May,  tendered  him  the  balance  after 
deducting  the  charges  of  the  express  company,  wliich  amount  Oar- 
dona refused  to  receive,  but  instituted  suit  for  the  original  cost  price 
of  the  property  and  the  additional  sum  of  five  dollars  for  attorney's 
fees,  in  the  Magistrate's  Oourt  of  Third  Ward,  Lafayette  parish ; 
and  on  the  trial  of  the  cause  judgment  was  rendered  for  the  two 
amounts,  aggregating  six  dollars  and  fifty  cents  and  costs,  from 
which  judgment  no  appeal  will  lie  to  the  District  Oourt. 

'^  The  question  that  presents  itself  is,  whether  under  Art.  90  of 
the  Oonstitution  this  court  can  exercise  control  and  supervision  over 
the  action  of  the  justice  of  the  peace  of  Ward  No.  3  of  Lafayette 
parish,  under  the  state  of  facts  shown  by  the  record  in  this  case." 

''It  appears  from  the  record  that  the  agent,  Davidson,  appeared  at 
the  trial  and  defended  the  case  so  far  as  he  was  concerned.  That 
he  was  authorized  to  represent  the  express  company,  his  employer, 
is  not  conceded.  The  domicile  of  the  Wells- Fargo  Express  Com- 
pany in  Louisiana  is  at  Nos.  18  and  20  Union  street,  New  Orleans. 
Oardona,  the  plaintiff  in  the  case,  sued  the  company  in  Wsrd  3,  La- 
fayette parish,  on  a  contract,  by  the  terms  of  which  the  express 
company  engaged  and  undertook  to  convey  certain  property  from 
one  place  to  another  for  a  certain  sum,  or  in  the  event  of  failure  to 
perform  its  contract  to  pay  a  certain  etipulated  sum  contained  in  the 
receipts  and  agreed  upon  by  the  parties  as  the  value. 

''  The  action  instituted  by  Oardona  against  relator  was  as  to  the 
principal  claim — the  value  of  the  property  expressed — ^based  and 
founded  on  the  contract,  and  not  an  action  ex  delicto." 

Again: 
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<'  In  the  next  place  we  complain  that  the  jadgment  rendered  by 
Mertfn,  Jastice  of  the  Peace,  waa  arbitrary,  unjust  and  without  war- 
rant of  law. 

*'  It  was  shown  on  the  trial  of  this  case  that  relator  had  complied 
with  the  terms  of  its  contract,  by  transporting  and  offering  to  de- 
liver the  property  to  the  consignee ;  that  he  was  absent  and  would 
continue  to  be  absent  for  nearly  a  week;  that  he  left  no  agent  to  re- 
ceive the  freight ;  that  the  goods  were  of  a  perisha  )le  character — ^in 
fact,  one  box  of  the  eight  contained  in  the  crate  had,  before  re- 
ceipt, become  rotten  and  worthless  and  the  remainder  would  become 
valueless  in  twenty -four  hours. 

' '  The  agent  of  relator,  in  order  to  prevent  the  entire  loss  of  the 
consignee's  property,  sold  the  same  before  it  had  become  utterly 
valueless,  as  it  is  shown  that  it  would  have  done  in  one  more  day,  and 
on  consignee's  return,  some  days  afterward,  tendered  him  the  pro- 
ceeds  of  the  sale,  less  express  charges,  to  which  the  company  was 
entitled. 

'*  Now,  it  is  evident  that  consignee,  Cardona,  had  no  cause  of  ac- 
tion against  relator  and  any  judge  conversant  with  the  law  would 
have  so  held.  Relator  as  a  common  carrier  and  mandatory  of  Car- 
dona  had  certainly  ^  fulfilled  the  trust  confided  to  it  in  a  manner  more 
advantageous  to  the  principal'  (Article  8011,  C.  0.)  by  disposing  of 
the  property  for  his  benefit,  rather  than  allow  it  to  become  utterly 
valueless. 

"  The  law  authorizes  the  carrier  to  dispose  of  property  under  the 
circumstances  existing  in  this  case." 

finally: 

'*  Relator's  counsel  make  no  contention  that  a  corporation  or  in- 
dividual can  not  be  sued  for  any  amount  and  for  any  legal  cause  in 
the  courts  established  by  the  Constitution  and  laws  of  the  State,  but 
they  do  contend  and  strenuously  urge  that  individuals  can  not  be 
permitted  to  use  the  courts  and  forms  of  law  for  the  purpose  of  en- 
forcing a  claim  or  cause  of  action  fictitious,  illegal  and  entirely  unau- 
thorized by  justice,  equity  or  the  law  of  the  State ;  to  obtain  and 
execute  judgments  in  such  actions,  unappealable  in  amount,  and 
thus  practically  deprive  the  selected  victim  of  both  right  and 
remedy." 

Per  contra,  the  respondent  represents  that  said  proceedings  are 
and  were  not  null  and  void,  but  that  his  court  had  full  and  complete 
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jnriBdiction ;  and  that,  even  if  it  was  without  jansdiction  ratUme  per- 
8<mae  in  the  first  instance,  that  question  has  been  closed  by  the  judg- 
ment,  which  was  in  said  case  pronounced  against  relator  without 
protest  or  exception  on  its  part — it  having  joined  issue  therein  by 
answering  to  the  merits. 

He  further  avers  that,  in  his  opinion,  the  demand  and  judgment 
for  five  dollars  as  attorney's  fees  were  a  proper  allowance  as  <'  puni- 
tive damages  for  the  non- performance  of  said  company's  contract  of 
delivery  as  contemplated  by  law;  and  that  the  proceeding  instituted 
in  said  case  was,  in  no  wise,  for  the  purpose  of  preventing  relator 
from  obtaining  justice  by  an  appeal." 

He  further  represents  that,  on  the  trial,  the  amount  demanded  was 
clearly  established  by  the  evidence. 

A  copy  of  the  original  record  of  the  suit  entitled  A.  Cardona,  Jr. , 
vs.  Wells-Fargo  Express  Company,  in  the  respondent's  court,  has 
been  produced  and  filed  with  the  transcript  in  this  cause. 

That  record  shows  that  the  defendant  was  duly  cited  and  that  he 
appeared  and,  through  counsel,  answered;  and  that  the  parties, 
plaintiff  and  defendant,  were  represented  by  their  respective  attor- 
neys during  the  progress  of  the  trial  of  said  cause. 

Judging  from  the  physical  appearance  and  size  of  the  record  and 
from  the  amount  of  testimony  which  is  therein  contained,  the  trial 
must  have  been  ^n  interesting  and  protracted  one — the  testimony 
having  been  reduced  to  writing  pro  et  con. 

After  having  heard  the  testimony  of  the  witnesses  the  respondent 
prepared  his  '^  reasons  for  judgment,"  signed  and  filed  them  in  the 
record — stating,  in  extenso,  what  he  deemed  to  be  a  fair  synopsis  of 
the  evidence  adduced  at  the  trial. 

Thereupon  he  rendered  a  formal  judgment  in  favor  of  the  plaintiff, 
decreeing  him  to  have  and  recover  of  and  from  the  defendant  the 
sum  of  six  dollars  and  ten  cents,  to-wit:  one  dollar  and  fifty  cents 
as  the  value  of  one  crate  of  strawberries  and  five  dollars  as  at- 
torney's fees  in  lieu  of  actual  and  punitive  damages. 

Without  taking  into  consideration  the  justice  or  correctness  of  the 
judgment  rendered,  we  feel  bound  to  affirm  that  rarely,  if  ever,  a 
case  has  passed  under  our  consideration,  coming  from  any  court  of 
limited  jurisdiction,  which  bears,  so  evidently,  the  impress  of  faith- 
fulness and  care  as  that  to  which  we  have  just  adverted;  and  in  our 
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conception  of  this  court's  jorisdiction  under  the  writ  of  certiorar 
relator  has  not  made  out  a  case  entitling  it  to  relief  at  our  bands. 

Primarily,  the  province  of  that  writ  is  to  **  pronounce  on  the 
validity  of  a  judicial  proceeding.     C.  P.  828,  No.  3;  855. 

This  writ  is  granted  only  in  case  ^*  the  suit  is  to  be  decided  in  ihe  last 
resort  and  where  there  lies  no  appeal  by  means  of  which  proceed- 
ings absolutely  void  might  be  set  aside,"  etc.     0.  P.  857. 

In  giving  an  interpretation  of  this  court's  supervisory  power  under 
Art.  90  of  the  Oonstitution  to  issue  and  maintain  the  writ  of  cer- 
tiorari, it  has  frequently  held  that  it  can  not  be  employed  to  inquire 
into  the  correctness  of  a  judgment  rendered  when  the  forms  of  law 
have  been  followed  and  when  the  court  had  jurisdiction. 

That  the  supervisory  power  of  this  court  must  not  be  confounded 
with  its  appellate  jurisdiction.  State  ex  reL  Matranga  vs.  Judge,  42 
An.  1089;  Stete  ex  rel,  Valeton  vs.  Skinner,  33  An.  257;  State  ex  rel. 
Block  vs.  Judge,  41  An.  179;  State  ex  rel.  Chandler  vs.  Judge,  43 
An.  826;  State  ex  reZ.  Wintz  vs.  Judge  32  An.  1225;  State  ex  rel. 
Patton  vs.  Judge,  40  An.  393;  State  ex  rel.  Weber  vs.  Judge,  32  An. 
1092;  State  ex  rel.  Insurance  Company  vs.  Judge,  36  An.  316;  State 
ex  rel.  Race  vs.  Judges,  37  An.  120;  State  ex  rel.  Wood  vs.  Judge, 
38  An.  377;  State  ex  rel.  Liggins  vs.  Judge,  47  An.  1022;  State  ex  rel. 
Morero  vs.  Judge,  44  An.  1100. 

And  in  the  recent  case  of  State  ex  rel.  District  Attorney  vs.  Judge, 
48  An.  787,  all  pertinent  cases  have  been  carefully  collated. 

These  principles  have  been  frequently  applied  to  judgments  ren- 
dered by  justices  of  the  peace,  viz.:  State  ex  rel.  Unbehagan  vs. 
Justice,  35  An.  865;  State  ex  rel.  Gooch  vs.  Jus. ice,  38  An.  968; 
State  ex  rel.  Waller  vs.  Justice,  47  An.  27;  State  ex  rel.  Broussard 
vs.  Justice,  39  An.  776. 

The  authorities  are  all  against  the  contention  of  the  relator. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  writ  herein 
granted  be  set  aside,  and  that  the  relief  prayed  for  by  the  relators 
be  refused  at  their  cost. 
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48  944 

49  82,  No.  11,964. 

48  1254 

'114  448  J'  B.  VmBT,  Dative  Tbstamentaby  Executor  ofthb  Succession 

OF  Alexander  Weems,  vs.   Joseph  R.   Bres  and  Jambs  G. 

Richardson. 

Motion  to  Dismiss. 

Where  a  vendor  holding  eight  notes  of  $600  each,  secured  by  special  mortgage  and 
yendor*s  privilege,  claiming  that  a  third  possessor  of  the  property  had  assumed 
payment  of  the  notes,  proceeds  directly  against  him,  praying  for  a  personal 
judgment  for  the  amount  of  two  matured  notes,  asking  for  recogntion  of 
the  mortgage  as  securing  all  the  notes  and  for  a  sale  for  cash  so  satisfy  the 
amount  due,  and  on  terms  of  credit  to  correspond  with  the  unmatured  instal- 
ments, defendants  against  whom  Judgment  has  been  rendered  In  conformity 
to  the  prayer,  is  entitled  to  an  appeal  to  the  Supreme  Court. when  he  denied 
in  the  lower  court  the  existence  of  the  atsumpsit  declared  on. 

A  judgnieut  In  favor  of  plaintiff  on  the  issue  raised  would  be  rea  Judicata  against 
the  defendants  as  to  the  existence  of  the  whole  tusumptU. 

On  thb  BJbrits. 

Unless  the  appointment  of  an  executor  or  curator  is  absolutely  void,  acts  done 
by  him  in  such  capacity  are  binding  and  valid.  Mere  Illegality  of  such  an  ap- 
pointment will  not  vitiate  acts  done  under  it. 

Whether  a  stipulation  pourantrui  has  been  availed  of  by  the  third  person  for 
whose  advantage  same  has  been  made  is  a  question  of  fact  which  must  be 
ascertained  from  contemporaneous  and  surrounding  circumstances,  and  are 
not  confined  to  the  recitals  of  the  act  in  which  the  obligations  of  the  contract- 
ing parties  are  to  be  found. 

A  PPEAL  from  the    Civil  District  Coart  for  the  Parish  of  Orleans. 


Monroe^  J. 


Chretien  A  Suthon  and  J.  C,  Oilmore  for  Plaintiff,  Appellee. 


R.  O.  Cobb  for  Defendants,  Appellants. 

Argued  and  submitted  on  the  merits  February  27,  1896. 
Opinion  handed  down  March  28,  1896. 
Rehearing  refused  June  25,  1896. 


On  Motion  to  Dismiss. 
Plaintiff    alleged    that    Alexander    W.    Weems  was    the    owner 
of    a  certain    body    of    land    in    St.    Tammany    parish;    that    on 
the  28th  of  August,  1890,  he  sold  the  same  to  William  L.  Wooten  for 
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six  thoasand  dollars,  the  price  evidenced  by  ten  notes  of  the  par- 
chaser  to  his  own  order,  and  by  him  endorsed  in  blank,  each  for  six 
hundred  dollars,  matnrinfi:  at  different  dates,  which  notes  were 
secured  by  special  mortgage  and  vendor's  privilege  on  the  property 
sold. 

That  on  the  12th  of  January,  1898,  Wooten  sold  the  property  to 
the  defendants,  Bres  and  Richardson,  by  act  under  private  ^gnaiure 
duly  recorded  in  the  parish  of  St.  Tammany ;  that  the  consideration 
of  this  last  sale  was  part  cash  and  part  the  assumption  by  the  pur- 
chasers of  the  last  nine  notes  g^ven  by  Wooten  (the  first  note  having 
been  paid),  and  the  assumption  of  all  the  obligations  of  Wooten  as 
purchaser  in  the  act  of  sale  to  himself  from  Weems;  that  defendants 
had  paid  the  first  maturing  of  the  nine  notes  assumed  by  them,  and 
that  the  remaining  eight  notes  (which  he  annexed  to  hia  petition 
and  made  part  thereof)  were  in  petitioner's  hands  and  belonging  to 
the  succession  of  Weems,  all  of  which  notes  defendants  had  assumed 
and  promised  to  pay  and  discharge  to  Weems  and  plaintiff ;  that  two 
more  of  the  notes  had  matured;  that  defendants  neglected  and 
refused  to  pay  the  same. 

Judgment  was  against  the  defendants,  in  soUdo,  in  the  sum  of 
twelve  hundred  dollars,  with  six  per  cent,  interest  from  August  28^ 
1890,  until  paid,  and  ten  per  cent,  attorney's  fees  allowed  by  the 
act;  recognizing  the  two  notes  sued  on  as  bearing  vendor's  privi- 
lege and  special  mortgage  on  the  property  described  concurrently 
with  the  mortgage  notes  not  yet  due;  reserving  tlie  right  of  plain- 
tiff, or  any  or  all  holders  of  the  unmatured  notes  therein,  and  recog- 
nizing the  vendor's  privilege  and  special  mortgage  on  the  said 
property. 

At  a  later  date  defendants  alleged  by  way  of  exception,  first,  that 
plaintiffs  had  shown  no  cause  of  action  against  them  in  his  petition, 
and  secondly  they  alleged  that  if  the  property,  of  which  they  admit 
possession,  be  bound  for  the  payment  of  the  notes  attached  to  the 
petition,  they  denied  any  responsibility  for  the  payment  of  the  same 
to  plaintiff. 

They  averred  that  as  third  possessors  of  said  property  (the  mort- 
gaged property),  they  could  not  be  sued  by  direct  action,  but  plain- 
tiff must  proceed  by  the  hypothecary  action ;  that  no  notice  had  been 
given  to  Wooten,  cor  to  his  representatives,  demanding  payment;  nor 
had  any  notice  or  demand  been  made  upon  defendants  prior  to  the 
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institntion  of  tbe  suit,  for  which  reason  no  cause  of  action  bad  been 
shown,  and  tbe  salt  sbonld  be  dismissed. 

They  admitted  in  answer  the  sale  by  Weems  to  Wooten,  and  that 
Wooten  and  his  heirs  and  representatives  were  bound  by  the  terms 
of  the  sale  and  mortgafi:e,  but  they  denied  that  there  bad  been  at 
any  time  before,  or  was  then,  existing  any  contract  or  an^em^kt 
between  Weems  and  themselves,  and  denied  that  they  were  then,  or 
ever  had  been,  under  any  obligation  to  pay  Weems  or  his  heirs  or 
representatives  the  notes  signed  by  Wooten  on  the  28th  of  August, 
1890;  that  there  has  been  any  novation  of  the  debt  contracted  by 
Wooten  on  that  day  by  the  substitution  of  themselves  for  the  origi- 
nal debtor.  They  averred  that  at  the  time  of  the  contract  between 
Wooten  and  themRelves,  Weems  refused  to  novate  the  debt  due  him  by 
Wooten,  and  he  never  duriog  his  lifetime  accepted  any  stipulation  for 
his  benefit  in  any  contract  between  themselves  and  Wooten ;  that,  on 
tbe  contrary,  knowing  the  existence  of  such  stipulation  at  tbe  time 
it  was  made,  as  well  as  the  contemplation  of  making  it,  prior  to  its 
being  made,  he  failed,  neglected  and  refused  to  acknowledge  or 
accept  the  same;  they  averred  that  a  reasonable  time  for  deliberation 
upon  and  acceptance  of  the  terms  of  whatever  stipulation  made  for 
his  benefit  had  expired  long  before  his  death,  and  that  his  legal 
representatives  had  no  longer  any  right  to  claim  the  benefit  of  the 
same  as  against  respondents,  except  as  to  the  extent  of  the  value  of 
the  property  held  by  them,  subject  to  the  mortgage  executed  by 
Wooten  in  favor  of  Weems ;  they  denied  any  privity  between  them- 
selves and  Weems  arising  from  any  contract  or  obligation  entered 
into  between  themselves  aad  Wooten,  or  that  any  obligation  bad 
arise  Q  from  any  such  contract  from  themselves  to  Weems,  or  bis 
representatives,  and  they  further  denied  any  solidarity  of  obligation 
in  any  contract  that  they  may  have   heretofore  made  with  Wooten. 

The  District  Judge  rendered  judgment  in  favor  of  plaintiff  and 
against  the  defendants,  in  solidOy  in  the  sum  of  twelve  hundred  dol  - 
lars,  with  six  per  cent,  per  annum  interest  from  the  28th  of  Aug^ist, 
1890,  until  paid,  ten  per  cent,  on  the  aggregate  amount  of  principal 
and  interest  for  attorney's  fees  and  all  costs  of  suit,  the  whole  with 
vendor's  lien,  privilege  and  right  of  pledge  on  the  property  described 
in  plaintiff's  petition.  The  judgment  further  recognized  that  the  two 
notes  sued  on,  and  for  which  the  judgment  was  given,  were  secured 
by  vendor's  mortgage  lien  and  privilege  and  right  of  pledge,  con- 
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currently  with  the  other  notes  given  for  the  credit  portion  of  the 
purchase  price  of  said  property  and  not  yet  due ;  decreed  that  the 
rights  of  any  holder  or  holders  of  said  notes  not  yet  due  be  recog- 
nized as  fully  secured  by  said  vendor's  lien,  privilege  and  right  of 
pledge  as  granted  by  the  act  of  sale,  and  that  said  property  be  sold 
for  cash,  in  the  manner  prescribed  by  law,  to  a  sufficient  amount  to 
cover  and  pay  the  notes  past  due,  with  interest,  attorney's  fees  and 
costs,  and  for  the  balance  on  such  terms  of  credit  as  were  granted  in 
the  original  act  of  sale  and  secured  by  all  the  security  clauses  and 
conditions  recited  in  said  act  as  to  principal,  interest,  attorney's  fees 
fixed  at  ten  per  cent  and  costs. 

Defendants  moved  for  and  obtained  an  order  for  a  suspensive  or 
devolutive  appeal. 

Defendants  furnished  a  bond  for  $2600  as  being  for  a  suspensive 
appeal.  The  appeal  was  dismissed  by  the  District  Court  as  a  suspen- 
sive appeal  on  the  ground  that  the  appeal  bond  was  too  small  for  that 
character  of  appeal. 

Plaintiff  moved  the  Supreme  Court  to  dismiss  the  devolutive  ap  - 
peal  on  the  ground  that  the  matter  in  dispute  is,  as  to  amount,  be- 
low the  appellate  jurisdiction  of  that  court. 

Appellants  urge  that  **no  question  is  raised  by  appellants  as  to 
the  validity  of  the  obligation  of  Wooten  to  Weems,  the  note  or  mort- 
gage and  vendor's  privilege  securing  their  payment,  nor  is  there  any 
dispute  by  appellants  of  the  right  of  plaintiff  to  proceed  against  his 
obligor  personally,  or  against  the  property  mortgaged  via  executiva 
for  any  part  or  the  whole  of  the  debt,  and,  of  course,  the  amount 
claimed  in  such  proceeding  would  fix  the  jurisdiction,  but  appellants 
do  dispute  and  put  at  issue  the  right  claimed  by  plaintifiT  in  this  case 
to  sue  them  on  a  contract  to  which  plaintifP's  testator  was  no  party, 
and  finally  fixed  by  a  judgment  in  this  case  their  liability  and 
indebtedness  for  the  sum  of  four  thousand  eight  hundred  dollars, 
with  six  per  cent,  interest  thereon  from  28th  August,  1890,  whether 
the  whole  be  due  or  part. 

^*  Deciding  judicially  that  they  owe  and  are  bound  to  plaintiff  for 
a  part  of  the  debt  alleged  to  have  been  assumed  by  the  contract  of 
12th  January,  1898,  between  themselves  and  Wooten,  ex  n^ceaaitate 
rei^  would  decide  and  adjudge  them  debtors  personally  to  plaintiff 
for  the  whole  amount  of  the  alleged  assumed  indebtedness  due  and 
to  become  due,  and  this  fact  of  appellants'  liability  for  the  entire 


1268  SUPREME  COURT  OF  LOUISIANA. 

Vlnet,  Bzecutor,  vs.  Bres  and  Bichardson. 

indebtedness  of  Wooten  to  Weems,  established  by  the  judgment 
appealed  from,  woald,  if  sustained,  become  rea  judicata  on  this 
matter. 

'*  It  is  appellee's  right  to  aiie  and  stand  in  judgment  against  appel- 
lants on  a  contract  by  the  terms  of  which  more  than  two  thousand 
dollars  is  involved,  which  is  denied  by  appellants,  and  this  consti- 
tutes the  matter  in  dispute  and  not  the  amount  of  the  notes,  either 
due  or  to  become  due,  incident  of  the  judgment  determining  the 
rights  of  the  parties  under  the  contract." 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Defendants  prayed  that  platntifif's  demand  be 
rejected,  and  that  they  be  dismissed.  They  asked  no  affirmative 
relief;  their  prayer  was  purely  defensive.  There  was  no  reconven- 
tional  demand. 

Only  one  judgment  was  rendered  in  the  case. 

It  has  been  sometimes  stated  that  the  jurisdiction  governing  a 
plaintiff's  demand  is  to  be  tested  by  that  demand,  and  not  by  the 
defendant's  position  before  the  court.  Buisson  vs.  Staats,  9  An. 
236;  Gustine  vs.  N.  O.  Oil  Co.,  13  An.  510;  Flood  vs.  Shamburgh,  3 
N.  S.  626;  Succession  of  Hoover  vs.  York,  80  An.  764. 

But  defendants  maintain  that  this  doctrine  has  to  be  taken  with 
limitations.  They  assert  that  though  plaintiff's  present  claim  may 
be  for  a  smaller  amount  than  would  properly  fall  under  the  jurisdic- 
tion of  this  court,  yet  it  is  dependent  upon  the  existence  and  proof 
of  the  existence  of  a  contract,  which,  as  to  its  amount  in  its  entirety, 
and  as  to  its  unpaid  instalments,  is  within  our  jurisdiction. 

That  defendant  in  the  lower  court  put  at  issue  the  existence  and 
validity  of  that  contract;  that,  therefore,  the  ^^  matter  in  dispute  " 
for  the  purpose  of  appellate  jurisdiction,  is  the  amount  involved  in 
that  of  the  entire  contract,  whose  existence  or  validity  is  so  denied, 
and  the  unpaid  instalments.  That  although  the  plaintiff  may  not 
(in  form)  present  as  a  matter  for  investigation  by  the  court,  the  ex- 
istence and  validity  of  the  contract,  yet  he,  in  fact,  tenders  that 
issue  as  part  of  his  case,  and  that  wheil  defendants'  defence  is  vis- 
ceral to  the  attack,  the  whole  matter  is  thrown  open  for  the  court's 
action. 

We  have  examined  the  following  authorities  bearing  upon  this 
point : 
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Peychaud  vs.  Weber,  25  An.  188;  Lartigne  vs.  White,  25  An.  291 
and  325;  State  ex  rel.  School  Board  vs.  Cousin,  81  An.  298;  Ellis  vs. 
Silverstein,  26  An.  47;  State  ex  reh  Holbrook  vs.  Jad^e,  24  An.  601; 
State  ex  rel,  Lyons  vs.  Jadge,  21  An.  66;  Beirne  vs.  Gill,  84  An.  7; 
O'Hara  vs.  Snccession  of  Davidson,  26  An.  76;  State  ex  rel.  Bobet 
vs.  Judge,  42  An.  1084;  Ready  vs.  New  Orleans,  27  An.  170;  Citi- 
zens Bank  vs.  Webre,  44  An.  885. 

In  the  case  at  bar  the  plaintiff  presented  himself  as  the  holder  and 
owner  of  all  the  notes  remaining  unpaid,  given  by  Wooten  to 
Weems.  He  attached  them  to  his  petition;  he  asserted  that  de- 
fendants had  personally  bound  themselves  for  the  payment  of  all 
these  notes  due  and  not  due  through  an  as9ump8it  of  the  same, 
thought  they  only  asked  a  present  personal  judgment  for  twelve 
hundred  dollars. 

In  spite  of  defendant's  denial  of  the  existence  and  binding  force 
of  this  aseumpaitf  they  were,  by  reason  of  the  court's  holding  ic  to  be 
valid  and  binding,  condemned  personally  to  pay  the  partial  amount 
now  claimed. 

We  think  the  judgment  rendered  in  this  case,  so  far  as  the  question 
of  the  assumpHt  is  concerned,  would  be  res  adjudicata  in  any  future 
suit  between  the  parties  upon  the  remaining  notes  amounting  to  over 
three  thousand  dollars.  Louisiana  State  Bank  vs.  Orleans  Naviga- 
tion Company,  8  An.  294. 

The  mere  division  of  the  purchase  price,  which  defendants  are 
claimed  to  have  assumed,  into  instalments,  did  not  break  the  unity 
or  singleness  of  their  own  contract,  considered  from  the  standpoint 
of  its  existence   and   validity.     Nesom  vs.  D'Armond,  18  An.  294. 

Defendants  are  not  parties  to  the  notes;  quoad  them  the  suit  id 
upon  the  aasumpsit. 

Should  this  motion  for  the  dismissal  of  appeal  be  sustained,  all 
issues  raised  below  would  be  withdrawn  from  our  consideration. 
Should  the  appeal  be  maintained  and  there  be  any  issue  in  our  opia  « 
ion  not  cognizable  by  us,  we  can  so  announce  on  the  final  decree. 

We  are  of  the  opinion  that  the  appeal  should  stand;  the  motion  to 
dismiss  is  therefore  overruled. 

On  the  Merits. 

Watkins,  J.  This  case  is  the  same  one  we  had  before  us,  and  the 
motion  to  dismiss  which,  for  want  of  jurisdiction,  we  decided  on  the 
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16th  of  December,  1895,  and  we  refer  to  oar  opinion  thereapon  for  a 
statement  of  facts  applicable  to  the  merits. 

I. 

The  first  thing  to  be  considered  is  defendant's  exception  to  the 
capacity  of  J.  B.  Vinet,  pablic  adininistrator  of  the  parish  of  Orleans, 
to  be  appointed  dative  testamentary  executor  of  the  succession  of 
A.  W.  Weems,  Sr.,  deceased,  his  contention  being  that  he  had  no 
power  or  authority  conferred  upon  him  by  law  to  qualify  or  act  as 
executor  of  said  succession,  and  that  be  had,  consequently,  no 
capacity  to  institute  this  suit  and  stand  in  judgment. 

For  this  position  he  assigns  as  a  ground  that  Weems  had  no 
domicile  or  residence  in  the  parish  of  Orleans  at  the  time  of  his 
death,  or  prior  thereto,  and  that  he  had  no  property  situated  in  said 
parish  at  the  time  of  his  death.  That,  on  the  contrary,  he  was,  ac 
the  time  of  his  death,  a  citizen  and  resident  of  the  parish  of  St.  Tarn- 
many,  and  had  been  for  a  great  many  years  prior  to  his  death,  and 
that  his  principal  establishment  was  therein  situated.  That  he 
never  bad,  nor  ever  acquired  a  domicile  elsewhere,  and  his  succession 
was  opened  therein  by  his  death,  and  that  same  could  not  be 
lawfully  administered  in  the  parish  of  Orleans. 

From  the  foregoing  it  is  clear  that  the  want  of  capacity  alleged 
consists  in  the  fact  that  the  public  administrator  of  the  parish  of  Or- 
leans could  not  be  legally  appointed  dative  testamentary  executor 
for  a  succession  of  a  deceased  citizen  and  resident  of  the  parish  of 
St.  Tammany;  not  that  his  appointment  was  in  itself  irregular,  or 
illegal,  as  not  founded  upon  a  proper  order  of  court  or  the  like. 

On  this  question  considerable  testimony  was  taken  which,  in  the 
view  we  entertain  of  the  legal  questions  involved,  will  not  be  neces- 
sary for  us  to  consider,  and  that  view  is  that  unless  the  appointment 
be  absolutely  void  his  acts  can  not  be  questioned  by  a  litigant  in  a 
court  of  justice 

In  Succession  of  Dougart,  80  An.  268,  it  was  said : 

'''As  to  illegality  of  the  appointment  of  the  executrix  it  is  only 
-necessary  to  say  that  the  question  can  not  be  raised  in  this  indirect 
.and  collateral  way.  Whether  legally  or  illegally  done  she  was  ap- 
pointed and  qualified  and  must  be  treated  as  the  lawful  executrix 
lUntil  her  appointment  Is  revoked  in  a  direct  action." 

In  the  matter  of  the  estate  of  Altemus,  32  An.  864,  it  was  said : 
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<*It  eeems  to  be  considered,  and  indeed  we  do  not  think  it  can  be 
denied,  that  anless  the  appointment  of  administrator  or  curator  is 
absolutely  void  the  acts  d  ne  by  them  in  snch  capacities  are  legal 
and  binding;  for  it  is  now  elementary  that  the  mere  illegality  of  the 
appointment  will  not  vitiate  the  acts  done  nnder  it.  This  is  so  true 
that  the  law  will  not  allow  a  snspensive  appeal  from  a  decree  ap- 
pointing such  official,  but  declares  that  sach  decrees  shall  have  im- 
mediate effect,  and,  therefore,  regardless  of  the  legality  or  the 
illegality  of  the  appointment." 

In  Cloatier  vs.  Lem6e,  Syndic,  83  An.  305,  it  was  said :  > 

'<  Inquiries  touching  the  legality  of  (the  defendant's)  appointment 
are  irrelevant.  While  actually  exercising  the  office  he  must  perform 
its  duties,  and  the  illegality  of  his  appointment  will  not  vitiate  his 
acts."  Citizens  Bank  vs.  Bry,  3  An.  633;  Gradnigo  vs.  Moore, 
Curator,  10  An.  670;  Dorsey  vs.  Vaughan,  5  An.  166;  Beard  vs. 
Gresham,  5  An.  611;  Succession  of  Lehman,  41  An.  987. 

On  the  foregoing  authorities  we  are  of  the  opinion  that  the  defend- 
ant can  not,  in  this  collateral  manner,  attack  the  legality  of  the 
executor's  appointment,  and  that  he  has  the  undeniable  right  to 
institute  this  suit  and  stand  in  judgment,  conceding  for  the  argument 
that  the  testimony  shows  that  his  appointment  was  illegal  on  the 
ground  stated. 

If  every  party  sued  by  a  succession  representative  could  litigate 
his  capacity,  its  settlement  might  be  indefinitely  prolonged 

The  judge  a  quo  properly  overruled  the  exception. 

II. 

The  principal  question  for  decision  is  whether,  in  the  sale  from  W. 
L.  Wooten  to  the  defendants,  on  the  12th  of  January,  1893,  the  latter 
assumed  the  payment  of  the  nine  notes  of  the  V3ndor,  Wooten,  and 
all  of  his  obligations  as  purchaser  of  the  property  from  the  deceased 

They  deny  that  they  incurred  any  personal  liability  for  the  pay  - 
ment  of  those  notes  to  Weems,  the  deceased,  or  to  his  executor  since 
his  death ;  and  aver  that  they  are  third  possessors  of  the  property 
mortgaged  to  secure  their  payment,  the  enforcement  of  which  can 
only  be  obtained  in  an  hypothecary  action.  Or  in  other  words, 
while  they  admit  the  binding  force  of  the  recitals  of  the  deed  under 
which  they  acquired  the  property,  and  that  they  became  thereby 
bound  for  the  amount  of  their  vendor's  debt  and  mortgage  as  part  of 
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the  price  they  agreed  to  pay  therefor,  they  aver  that  there  has  not 
been  at  any  time,  nor  is  there  now,  any  agreement  o^*  contract  on 
their  part  '*  to  pay  to  the  said  Weems,  deceased,  or  his  heirs  or  rep- 
resentatives, the  notes  signed  by  W.  L.  Wooten,  on  the  25th  of 
August,  1890,"  etc. 

They  further  aver  that  the  stipulation  of  said  deed  did  not  consti- 
tute a  novation  of  the  debt  by  the  substitution  of  themselves  as 
debtors  in  the  place  of  Wooten,  the  maker;  and  that  during  the  life- 
time of  Weems  they  were  never  so  considered,  accepted  or  treated 
by  him. 

It  appears  from  the  act  of  sale  that  Wooten  conveyed  the  proP~ 
etry  to  the  defendant  with  full  subrogation  to  all  of  his  rights  and 
actions  against  all  previous  vendors,  for  the  price  of  six  thou- 
sand seven  hundred  and  ninety- nine  dollars  and  fifty-six  cents, 
of  which  the  sum  of  five  hundred  dollars  was  paid  in  cash,  and  for 
the  balance  of  said  purchase  price  the  said  Bres  and  Richardson 
thereby  assumed  and  agreed  to  pay  nine  promissory  notes  and 
interest  thereon  at  the  rate  six  per  cent,  per  annum  of  six  hundred 
dollars  each,  payable  respectively  in  two,  three,  four,  five,  six, 
seven,  eight,  nine  and  ten  years  from  the  28th  of  August,  1890, 
being  nine  of  the  ten  notes  given  by  the  said  Wooten  as  the  pur- 
chase  price  of  said  land  from  said  Weems,  which  notes  are  secured 
by  mortgage  and  vendor's  lien  on  said  land,  and  said  mortgage  and 
vendor's  lien  were  thereby  kept  in  force  and  perpetuated  until  the 
full  and  final  payment  of  said  notes  and  interest. 

The  deed  further  recites  that:  ^'It  is  further  agreed  that  the 
present  purchaser  shall  have  the  same  right  (as  that)  given  to  said 
Wooten  by  the  said  Weems  (of)  calling  in  and  paying  any  and  all  of 
•aid  notes  at  their  option,  and  at  any  time  they  may  choose,  on 
paying  principal  and  interest  accrued  up  to  the  time  of  such  pay- 
ment or  redemption." 

That  act  is  one  under  private  signature,  and  it  bears  the  signatures 
of  Wooten,  as  well  as  that  of  Bres  and  Richardson. 

The  parol  testimony  shows  that  this  act  of  sale  was  executed 
immediately  previous  to  the  death  of  Weems,  and  that  same  was 
based  upon  the  fact  that  Wooten  had  requested  of  Weems  a  ninety 
days'  extension  of  the  payment  of  his  second  note,  and  that  the 
defendants  had  consented  to  purchase  the  property  at  the  price 
stipulated  if  the  extension  was  granted.     That  Weems  granted  the 
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proposed  extension  shortly  previons  to  his  departure  from  New 
Orleans,  and  the  defendants  having  been  notified  of  that  fact  accepted 
the  deed  from  Wooten,  and  had  it  recorded  jast  before  Weems' 
death.  That  immediately  after  his  death  Weems'  attorney  called  to 
see  Richardson  in  reference  to  the  matter,  and  expressed  regret  that 
the  sale  had  not  been  perfected,  and  Richardson  informed  him  that 
it  had  been  completed,  and  furnished  him  the  deed,  as  confirmation 
of  the  fact. 

Objection  was  made  by  defendants'  counsel  to  the  introduction  of 
this  testimony,  on  the  ground  that  parol  could  not  be  offered  to  prove 
a  state  of  facts  at  variance  with  the  recitals  of  the  act  of  sale.  The 
judge  a  quo  overruled  the  objection  on  the  ground  that  this  offer  of 
testimony  did  not  violate  the  rule  of  law  invoked,  because  it  was 
only  intended  to  show  that  Weems  was  apprised  of  the  assumption 
by  the  defendants,  and  had  consented  to  extend  the  payment  of  the 
note,  at  the  time  past  due,  on  the  faith  of  it. 

In  thus  ruling  the  judge  committed  no  error.  The  obligations  of 
the  defendants  to  Wooten  were  incorporated  in  the  act  of  sale,  but 
Weems  was  not  a  party  thereto  and  did  not  sign  it.  But  being  the 
holder  of  the  notes  and  Wooten  having  applied  for  an  extension  of 
the  one  first  falling  due,  Weems  was  interested  to  know  his  means 
of  making  payment  when  the  extension  should  have  expired ;  and 
what  more  likely  than  that  he  should  have  informed  Weems  of  his 
intended  sale  to  the  defendants  and  of  the  terms  of  the  same,  and 
that  Weems  should  have  consented  to  the  extension  upon  that 
ground. 

The  statement  of  Richardson  was  taken,  also,  without  materially 
altering  the  force  of  the  plaintiff's  evidence  on  that  question. 

We  are  of  opinion  that  the  evidence  discloses  the  existence  of 
negotiations  between  Weems  and  Wooten,  with  respect  to  the  ex- 
tension of  the  payment  of  the  second  note,  which  went  to  its 
maturity  on  the  28th  of  August,  1892,  and  the  payment  of  which  the 
defendants  assumed  in  the  act  of  sale  from  Wooten  on  the  12th  of 
January,  1893,  four  and  one -half  months  after  its  maturity. 

A  witness  for  the  plaintiff  distinctly  states  that  '*  when  the  second 
note  came  due  (he  thinks)  there  was  an  extension  then.  He 
(Wooten)  concluded  to  sell  out  the  island,  and  Richardson  and  Bres, 
who  were  friends  of  his,  offered  to  buy  the  island  if  some  short  ex- 
tension could  be  obtained  on  the  note.     Mr.  Weems  was  willing,  as 
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these  letters  will  show,  which  I  offer,  to  grant  this  extension,  and 
they  made  the  parehase  of  the  island  and  recorded  the  deed,  assnm- 
ing  Woolen's  obligation  under  the  mortgage  and  these  unpaid  notes, 
and  Wooten  went  to  the  country  and  took  fever  or  something  and 
died  up  there.     Shortly  after  Weems  died." 

This  statement  makes  it  clear  that  Weems  was  still  living  when 
Wooten  executed  a  title  to  the  defendants,  because  Wooten's  signa- 
ture is  appended  to  the  deed,  and  he  subsequently  died  prior  to  the 
death  of  Weems. 

If  an  extension  of  the  second  note  had  not  been  already  agreed 
upon  between  Wooten,  maker,  and  Weems,  payee,  with  the  knowl- 
edge and  concurrence  of  Bres  and  Richardson,  it  is  unlikely  that 
Richardson  should  have  employed  the  phraseology  that  he  used  in 
the  act  of  sale  which  he  prepared  for  the  parties  to  sign — that  is  to 
say,  that  the  sale  was  made  in  consideration  of  the  sum  of  six  thou- 
sand seven  hundred  and  ninety-nine  dollars  and  fifty-six  cents,  of 
which  five  hundred  and  twenty -eight  dollars  and  twenty- six  cents 
was  to  be  paid  in  cash,  and  the  remainder  to  consist  in  the  assump- 
tion of  the  payment  of  nine  notes,  one  of  which  was  then  more 
than  three  months  overdue. 

Defendants'  counsel  cites  us  to  the  following  authorities  as  gov- 
erning this  branch  of  the  case,  viz. :  Pothier  on  Obligations,  No. 
57;  Story  on  Contracts,  Sec.  130;  Gravier  vs.  Gravier,  3  N.  S.  207; 
Tiernan  vs.  Martin,  2  Rob.  523;  Mitchell  vs.  Oooley,  5  Rob.  240; 
Wiggin  vs.  Flower,  5  Rob.  406;  Citizens  Bank  vs.  Miller,  44  An.  199; 
R.  C.  C.  1890,  1902,  1779,  2201. 

Those  decisions  proceed  upon  the  same  line  and  are  to  the  effect 
that  stipulations  pour  autrui  to  be  of  avail  must  be  accepted  by  the 
beneficiary ;  but  they  go  no  farther  nor  say  anything  more  than  is 
expressed  by  the  ('ode. 

It  declares  that  '^  a  person  may  also,  in  his  own  name,  make  some 
advantage  for  a  third  person  the  condition  or  consideration  of  a 
commutative  contract  or  onerous  donation;  and  if  such  third  per- 
son consents  to  avail  himself  of  the  advantage  stipulated  in  his  favor 
the  contract  can  not  be  revoked."     R.  C.  C.  1890.     (Our  italics.) 

In  our  opinion  the  evidence  satisfactorily  shows  that  Weems  con- 
sented to  avail  himself  of  the  stipulation  made  by  the  defendants  and 
that  same  is  binding  on  them. 
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Ill 

Complaiat  is  made  of  the  judgment  having  been  rendered  against 
the  defendants  in  solido,  whereas  their  contract  is  joint.  This  com- 
plaint is  well  founded  and  the  judgment  should  be  amended  so  as  to 
make  it  only  joint. 

Complaint  is  also  made  of  the  judgment  that  it  decrees  plaintiff 
to  have  a  right  of  pledge,  whereas  there  is  nothing  in  the  contract 
to  justify  it. 

This  complaint  is  also  just  and  well  founded  and  the  decree  must 
be  amended  in  this  particular. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  so  amended  that  defendants  be  decreed  jointly  to  pay  the 
plaintiffs'  demand  instead  of  in  solidOy  and  so  amended  as  to  elimi- 
nate all  recognition  of  the  existence  of  plaintiffs'  right  of  pledge. 

It  is  further  ordered  and  decreed  that  the  judgment  be  in  all  other 
respects  affirmed,  and  that  plaintiffs  be  taxed  with  the  cost  of  appeal. 

On  Application  fob  Rbhbabing. 

Watkins,  J.  This  is  a  suit  on  two  promissory  notes  of  six  hun- 
dred dollars  each  which  bear  date  August  28, 1890,  and  went  to  their 
maturity  on  the  28th  of  August,  1898,  and  1894,  respectively;  same 
being  the  third  and  fourth  of  the  series  of  ten  notes  which  William 
M.  Wooten  subscribed  to  represent  the  purchase  price  of  a  tract  of 
land,  and  upon  which  the  vendor  retained  a  lien  and  mortgage  to 
secure  their  payment. 

The  object  of  this  suit  is  to  recover  a  personal  judgment  against 
the  two  defendants  in  solido  for  the  amount  of  the  two  notes,  and 
the  recognition  of  the  vendor's  lien  and  mortgage  upon  the  land  pur- 
chased by  them. 

The  averment  of  the  petition  is,  that  on  the  12th  of  January,  1893, 
the  original  vendee,  Wooten,  sold  the  mortgaged  property  to  the  de- 
fendants for  a  specified  sum  in  cash,  and  their  assumption  in  the  act 
of  sale  of  nine  of  said  series  of  ten  notes,  as  well  as  all  of  his  obli- 
gations to  his  vendor,  Alexander  W.  Weems ;  and  that,  since  said 
sale  and  assumption,  said  defendants  had  paid  the  first  one  of  the 
said  nine  notes,  the  payment  of  which  they  had  assumed ;  that  is, 
the  one  falling  due  on  the  28th  of  August,  1891 — an  1  have  defaulted 
in  the  payment  of  the  next  two,  which  form  the  basis  of  the  present 
action. 
80 


1266  SUPREMB  COURT  OF  LOUISIANA. 

Vinet,  Executor,  vs.  Bres  and  Richardson. 

The  defendants  tendered,  in  the  lower  eonrt,  an  exception  that 
the  plaintiff  had  no  power  or  authority  conferred  upon  him  by  law 
to  qualify  or  act  as  executor  of  the  succession  of  Weems,  and 
consequently,  no  capacity  to  institute  this  suit  and  stand  in  judg- 
ment; and  same  having  been  overruled  their  answer  was  that  they 
incurred  no  personal  responsibility  or  obligation  for  the  payment  of 
the  notes  to  Weems,  the  vendor  and  payee,  or  to  his  executor,  and 
for  that  reason  can  not  be  sued  and  held  personally  bound  for  same. 

Or,  in  other  words,  that  they  may  be  proceeded  against  by 
hypothecary  action,  but  not  by  ordinary  process  or  personal  action. 

On  the  trial  this  contention  was  rejected  and  judgment  was  ren- 
dered against  the  defendants,  and  same  was  affirmed  by  the  unani  - 
mous  opinion  of  this  court. 

The  propositions  therefore  which  are  presented  for  consideration 
on  this  appplication  are:  (1)  Whether  a  judgment  in  this  suit  on 
the  aforesaid  notes  would  protect  the  defendants  against  further 
pursuit  thereon  by  the  creditors  and  heirs  of  Weems ;  (2)  whether 
Weems,  for  whose  benefit  the  assumption  was  made,  had  consented 
to  avail  himself  of  that  advantage. 

I. 

On  the  exception,  we  cited  a  number  of  recent  decisions  of  this 
court  to  the  effect  that  the  appointment  of  an  executor  can  not  be 
attacked  collaterally;  that  it  can  only  be  done  by  a  direct  action; 
that  whether  legally  or  illegally  made,  the  appointment  of  an 
executor  must  be  treated  as  lawfully  made,  until  same  has  been 
judicially  examined  and  annulled ;  that  unless  the  appointment  of  an 
executor  or  administrator  is  dbsolutely  void,  acts  done  under  it  in  such 
capacity  are  legal  and  binding;  and  it  is  elementary  that  mere 
illegality  in  the  appointment  of  a  fiduciary  or  public  officer  will  not 
vitiate  acts  done  under  it.  This  is  the  universally  accepted  theory 
of  interpretation.  If  parties  litigant  could  at  any  time,  as  matter 
of  exception  or  defence,  raise  the  question  of  the  simple  illegality 
or  relative  nullity  of  an  administrator's  appointment  and  traverse 
that  issue  by  proof,  the  settlement  of  the  successions  would  become 
practically  interminable. 

Certainly  a  litigant  has  no  interest  in  that  question,  as  he  would 
be  perfectly  protected  by  the  judgment  pronounced. 

On  the  contrary,   he  would  have    an    interest  in  excepting  to 
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the  appointment  as  being  an  absolute  nullity.  There  is  no 
question  of  that.  That  was  precisely  the  theory  entertained  in 
Qrevenberg  vs.  Bradford,  44  An.  400,  to  which  counsel  has  referred 
us  in  his  application  for  rehearing,  and  in  which  we  quoted  Duson, 
Curator,  vs.  Dupr6,  82  An.  896,  and  Simmons  vs.  Saul,  138  United 
States,  441,  which  are  based  upon  the  same  hypothesis. 

This  rule  obtains  in  other  jurisdictions  as  well  as  in  our  own,  as 
will  be  seen  from  an  instructive  opinion  by  the  Tennessee  court, 
Franklin  vs.  Franklin^  18  S.  W.  Rep.  61,  in  which  it  was  held  that  if 
a  court  appoint  an  administrator  upon  insufficient  evidence  of  the 
residence  of  the  deceased  *Hhe  appointment  may  be  voidable,  but 
it  is  not  void." 

Counsel  cites  the  case  of  Moise,  Tutor,  vs.  Life  Association,  45 
An.  786.  That  case  is  not  pertinent,  because  it  involved  the  legal 
right  of  a  maternal  uncle  of  certain  minors  residing  in  the  city  of 
New  Orleans  to  receive  appointment  by  the  Civil  District  Court  as 
tutor  for  them  and  institute  suit  upon  a  policy  of  insurance  against 
the  defendant ;  and  the  cpurt  held  that  the  appointee  was  without 
capacity  to  receive  appointment  or  to  stand  in  judgment  for  the 
minors.  But  the  court,  while  thus  holding,  did  not  put  its  opinion 
upon  the  ground  taken  by  the  defendants'  counsel  in  this  case,  as 
will  appear  from  the  following  extract  therefrom,  viz. : 

**  We  have  no  concern  with  the  propriety  of  or  validity  of  plain- 
tiff's appointment  as  tutor  of  the  minors,  nor  with  his  right  and 
power  in  that  capacity  to  take  possession  of  and  administer  the  es- 
tate  of  their  deceased  parent,  whose  heirs  they  are,  in  this  State." 

'^  Guy ol  was  domiciled  and  died  in  Kentucky,  and  so  far  as  ap- 
pears he  left  no  property,  real  or  personal,  in  this  State.  This  policy 
of  insurance  is  a  mere  non- negotiable  evidence  of  a  debt  due  by  a 
New  York  debtor  to  a  Kentucky  creditor.  The  appointment  by  the 
insurance  company  of  an  agent  in  this  State,  through  whom  it 
may  be  sued,  does  not  change  the  domicile  of  the  company.  Under 
no  possible  view  can  such  a  debt  be  said  to  have  a  ntusj  real  or  flcti-. 
tious,  in  this  State." 

Applying  to  this,  the  principle  announced  in  that  case,  the  plain- 
tiff had  an  undoubted  right  to  take  possession  of  the  notes  of  Wooten, 
as  the  property  of  Weems,  deceased,  because  they  had  been  de- 
posited in  a  bank  of  this  city  by  Weems,  for  his  personal  account 
during  his  lifetime,  and  they  there  remained  until  delivered  to  the 
plaintiff  as  his  executor. 
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The  ten  notes  aggregated  six  thonaand  dollars  in  capital  alone ; 
and  it  is  not  pretended  that  he  owned  anything  else  of  value  at  the 
time  of  his  death.  It  is  not  claimed  that  Weems  had  at  his  death 
either  heir  or  creditors. 

The  law  declares  that  the  place  of  the  opening  of  a  snccession  is 
fixed  as  follows,  viz. : 

1.  ^*  In  the  parish  where  the  deceased  resided,  if  he  had  a  fixe  d 
domicile  or  residence  in  this  State. 

2.  <*  In  the  parish  where  the  deceased  owned  inmovable  property, 
if  he  had  neither  domicile  nor  residence  in  this  State,  or  in  the  par- 
ish in  which  it  appears  by  the  inventory  his  principal  effects  are, 
if  he  have  his  effects  in  different  parishes. 

8.  <'  In  the  parish  in  which  the  deceased  died,  if  he  had  no  fixed 
residence,  nor  any  immovable  effects  within  this  State  at  the  time  of 
his  death."     Revised  Civil  Code,  p.  985. 

An  examination  of  the  evidence  plainly  shows,  that  Alexander 
Weems  had,  at  the  time  of  his  death,  ^'  no  fixed  domicile  or  residence 
in  this  State."  That  he  owned  no  immovable  property  in.this  State; 
and  that  the  parish  of  Orleans  is  shown  by  the  inventory,  as  well  as 
by  the  parol  proof,  to  have  been  the  place  where  the  notes  given  for 
his  immovable  property  were  situated,  and  which  constituted  *'  his 
principal  effects." 

It  further  shows  that  he  did  not  die  in  this  State,  though  he  had 
made  the  city  of  New  Orleans  his  abiding  place  previous  to  his  de- 
parture from  the  State,  and  subsequent  death. 

On  this  showing  with  regard  to  the  law,  as  well  as  to  the  evidence, 
it  certainly  can  not  be  affirmed  that  the  plaintiff's  appointment  was 
an  absolute  nullity;  for  the  law  provides  that  <<  no  testament  can 
have  effect  unless  it  has  been  presented  to  the  judge  of  the  parish  in 
which  the  succession  is  opened,"  etc.     R.  C.  C.  1644. 

n. 

On  the  second  proposition  the  contention  of  the  defendant's  coun- 
sel seems  to  be  directed  at  the  impossibility  of  Weems  having  ac- 
cepted the  stipulations  of  a  deed  which  he  never  saw  after  same 
was  executed;  while,  on  the  contrary,  the  opinion  deals  with 
Weems'  previous  knowledge  of  the  transactions  which  led  up  to  the 
sale,  with  the  terms  of  which  he  was  fully  acquainted;  and  more 
particularly  with  the  three  months'   extension  of  Wooten's  second 
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note,  then  overdue,  upon  the   faith  of  which   the  transaction  was 
based. 

In  counsel's  brief  it  is  admitted  that  Weems  left  Louisiana  in  May 
or  June,  1892;  and  died  on  the  18th  of  March,  1898 — ^never  having 
returned  to  this  State  in  the  meanwhile. 

It  is  further  admitted — and  the  deed  itself  shows  the  correctness 
of  the  statement — ^that  the  act  was  executed  and  recorded  on  the 
12th  of  January,  1898,  two  months  prior  to  the  death  of  Weems, 

It  is  further  admitted  that  Wooten  died  on  the  30th  of  January, 
1893,  and  the  deed  shows  that  he  signed  the  same  on  the  12th  of 
January  previous. 

It  is  shown  by  the  record  that  prior  to  his  departure  from  the  State 
Weems  executed  a  power  of  attorney  in  favor  of  Mr.  J.  C.  Gilmore, 
authorizing  him  to  attend  to  his  business  during  his  absence,  and 
directing  the  cashier  of  the  Hibernia  National  Bank  to  surrender  to 
him  the  notes  of  Wooten  then  in  the  bank  <' should  the  first  one, 
falling  due  August,  1892,  not  be  paid  at  maturity." 

Mr.  Gilmore  states  as  a  witness  that  at  its  maturity,  on  the  21st  of 
August,  1891,  Wooten  requested  of  Weems  an  extension  of  his  first 
note,  and  that  same  was  granted,  and  the  note  was  subsequently 
paid.  He  says  that  when  the  second  note  fell  due  he  again  applied 
for  an  extension.  That  *<  he  (Wooten)  concluded  to  sell  out  the  island, 
and  Bres  and  Richardson,  who  were  friends  of  his,  offered  to  buy  the 
island,  if  some  short  extension  could  be  obtained  on  the  note.  Mr. 
Weems  was  willing,  as  these  letters  (exhibiting  them)  which  I  offer 
wUl  show,  to  grant  an  extension,  and  they  made  the  purchase  from 
Mr.  Wooten  of  the  island  and  recorded  the  deed,  assuming  Wooten' s 
obligations  under  the  mortgage  and  these  unpaid  notes,"  etc. 

The  correspondence  in  the  record  shows  that  on  the  28th  of 
November,  1892,  Weems  wrote  a  letter  to  Gilmore,  stating  that  he 
had  received  a  letter  from  Wooten  requesting  a  ninety -day  exten- 
sion on  his  second  note,  then  past  due,  and  that  he  had  replied 
requesting  him  to  call  on  Gilmore,  '*  as  he  had  charge  of  his  inter- 
est "  in  Louisiana. 

That  on  the  16th  of  December,  1892,  Wooten  wrote  to  Weems 
stating  that  he  was  temporarily  embarrassed  and  unable  to  meet  the 
payment  of  his  note  then  past  due,  but  that  he  *'  had  found  a  pur- 
chaser in  Mr.  J.  G.  Richardson  and  J.  R.  Bres,  New  Orleans,  provided 
he  (Weems)  will  extend  the  tiine  of  the  payment  of  the  note  now 
past  due  by  (him)  ninety  days  from  the  1st  of  December,  1892." 
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He  farther  states  that  he  therewith  enclosed  an  obligation  from 
them  to  that  effect;  and  he  reqaests  him  (Weems)  to  send  same 
back  to'^his  attorney,  Mr.  Gilmore,"  stating  that  they  (Rich- 
ardson and  Bres)  **will  satisfy  him  as  to  his  (Weems)  interest  in 
the  matter,*'  and  that  they  will  assame  payment  of  all  notes  held  by 
(Gilmore)  against  the  property." 

The  enclosure  is  of  the  following  tenor,  viz. : 

''  December  16, 1802. 
"  W,  L.  Wooten^  Esq.f  New  Orleans^  La.: 

<<Deab  Sib — ^We  will  take  your  half  of  the  Shell  Island  or 
Weems'  island  at  the  price  offered,  provided  yon  secare  the  exten- 
sion from  Mr.  Weems  of  the  note  now  past  dae  for  the  term  of  ninety 
days  from  December  1,  1892. 

(Signed)  "  Jas.  O.  Richa£U>80N. 

"  Jos.  R.  Bres." 

Replying  to  the  foregoing  under  date  December  20,  1892,  he 
(Weems)  wrote  to  Mr.  Gilmore  as  follows,  viz. : 

'^  Yesterday  afternoon  I  received  the  enclosed  communication 
from  Mr.  Wooten;  it  will  speak  for  itself.  I  addressed  a  letter  to  Mr. 
Wooten  on  the  same  day  I  last  wrote  you,  requesting  that  he  give 
me  a  full  statement  as  to  his  expectations  and  ability  to  meet  his  note 
then  due  and  the  within  is  his  reply.  I  will  reply  by  the  same  mail 
as  this,  that  I  have  placed  the  entire  matter  in  your  hands  and  will  be 
aatiafied  with  any  agreement  entered  into  by  you  as  my  attorney  and 
counerl  I  shall  have  no  objection  to  granting  a  further  extension 
on  the  note  if  it  does  not  lessen  my  security  in  the  future  *  *  * 
I  leave  the  matter  with  you,"  etc.     (Our  italics.) 

Mr.  Gilmore  further  states  that  '<  acting  under  the  instruetionB  of 
Mr.  Weems"  he  called  upon  Mr.  Richardson  Just  after  the  death  of 
Mr,  Wooten^  wh^ch  took  place  on  the  dOth  of  January,  1893,  in  re- 
sponse to  a  call  which  Mr,  Richardson  had  previously  made  upon  him^ 
referring  to  an  envelope  that  had  been  left  on  his  table  during  his 
absence. 

Being  asked  the  date  of  this  interview  he  said:  "  I  could  not  fix 
the  date,  but  it  wa>s  in  the  course  of  the  negotiations. 

''An  extension  had  been  granted  on  the  second  note  by  Mr. 
Weems,  and  Richardson  and  Bres  had  signed  these  papers." 

In  speaking  of  the  second  extension  on  the  condition  that  they 
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(Bres  and  Ribhardson)  would  assame  the  payment  of  the  series,  he 
says: 

*'  Hearing  from  Mr.  Weems  that  he  was  willing,  I  called  npon  Mr. 
Richardson  and  said  that  the  extension  is  granted;  but,  I  said  to 
him,  I  see  that  Mr.  Wooten  is  dead,  by  the  papers.  I  then  said, 
now  he  conld  pass  no  transfer;  and  he  said,  '  Oh,  yes;  we  have 
passed  a  transfer  before  he  went  to  the  country,  and  it  has  been  sent 
over  and  recorded.' " 

Mr.  Gilmore  then  said :  '*  Weems  was  satisfled  vntk  the  condition, 
and  seeing  that  Wooten  was  dead  he  was  better  satisfied  than  ever.  *  * 
The  conditions  of  the  letter  of  Richardson  and  Bres  that  this  exten- 
sion would  be  allowed  was  granted,  and  Richardson  said  that  they 
had  executed  the  deed  before  he  (Wooten)  left  the  city.^^ 

On  being  interrogated  as  a  witness,  Mr.  J.  G.  Richardson  supple- 
mented the  statement  of  Mr.  Gilmore,  and  filled  a  gap  in  the  testi- 
mony which  he  had  left  open,  as^will  appear  from  following,  viz. : 

Q.  ^^I  wish  you  to  state  that  conversation  between  Mr.  Gilmore, 
as  agent  for  Mr.  Weems,  and  yourself  and  Mr.  Bres,  in  regard  to 
matters  that  you  have  heard  Mr.  Gilmore  testify  to." 

A.  *'  Mr.  Gilmore  called  at  the  office  in  answer  to  that  letter  that 
is  there  from  Mr.  Weems,  giving  an  extension  of  time  of  ninety  days 
on  that  note  then  past  due;  and  he  called,  and  Mr.  Wooten  was  pres- 
ent, and  he  stated  that  it  was  all  right — the  extension,"  etc.     *     * 

Q.  <^  Was  anything  said  by  Mr.  Gilmore  to  you  when  refer snce  was 
made  to  the  making  of  this  sale  by  Wooten  to  yourself,  with  regard 
to  having  a  notarial  act  passed?" 

A.  *'  Yes;  when  he  first  called  he  said  that  whenever  we  got  ready 
to  come  over  to  his  office  that  there  was  a  notary  there,  and  we  could 
prepare  the  deed,  which  I  did  not  do.  When  we  got  ready  to  make 
the  deed  I  wrote  it  myself." 

Intermediately,  between  the  conversation  which  was  related 
by  Mr.  Richardson  and  that  related  by  Mr.  Gilmore,  the  deed  was 
executed  by  Wooten  and  accepted  by  Richardson  and  Bres,  and 
Wooten  had  died ;  but  Weems  was  still  alive,  and  Gilmore  was  his 
duly  authorized  and  acting  agent. 

Richardson  and  Bres  entered  into  possession  of  the  property,  and, 
subsequently,  when  the  ninety  days'  extension  had  expired,  Mr. 
Richardson  went  to  the  bank  and  saw  the  date  it  would  expire  and  on 
that  day  he  paid  the  note. 
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The  foregoing  testimony  was  not  qaoted  in  oar  original  opinion  in 
extensoy  bnt  its  snbstance  only  was  stated.  It  famishes  fall  and  com- 
plete proof  that  Wooten  obtained  a  ninety  days'  extension  of  his 
second  note,  at  the  time  past  dne,  on  the  express  condition  that  Rich- 
ardson and  Bres  shoald  purchase  the  mortgaged  property  and  assume 
the  payment  of  Wooten's  nine  notes — the  one  extended  amongst  the 
namber.  That  Richardson  and  Bres  executed  an  obligation  to  that 
effect,  and  it  was  forwarded  to  Weems,  on  the  faith  of  which  he  granted 
the  extension.  That  notice  of  this  extension  was  subsequently  given 
to  Richardson  and  Bres,  in  the  presence  of  Wooten,  by  Mr.  Qilmore, 
as  the  agent  of  Weems.  That  immediately  after  that  interview  Rich- 
ardson prepared  the  deed  and  it  was  signed  by  himself,  Bres  and 
Wooten  and  recorded.  That  subsequently  it  was  discussed  by  Rich- 
ardson and  Gilmore ;  and  when  the  extension  had  expired  the  former 
paid  the  extended  note.  The  personal  liability  of  the  defendants  is 
clearly  established  beyond  the  peradventure  of  a  doubt;  for  Mr. 
Weems  was  living  at  the  time  of  these  transactions  and  Mr.  Gilmore 
was  both  his  agent  and  attorney. 

Not  only  does  the  proof  show  Weems'  previous  knowledge  of  the 
transactions  which  led  up  to  the  assumption  of  Bres  and  Richardson, 
but  his  possession  of  the  written  obligation  to  that  effect.  It  shows 
that  not  only  did  Weems  specifically  agree  to  grant  the  extension  to 
Wooten  upon  the  faith  of  Richardson  and  Bres'  personal  obligation, 
but  due  notification  of  Weems'  acceptance  of  their  proposal  was 
given  by  Weems  to  Wooten  in  writing,  and  to  his  agent,  Gilmore ; 
and  same  was  personally  communicated  by  Mr.  Gilmore  to  Bres  and 
Richardson  in  the  presence  of  Wooten. 

It  shows  that  with  full  knowledge  of  these  facts,  and  with  direct 
reference  to  them,  Mr.  Richardson  wrote  the  act  of  sale,  which 
Wooten  signed  and  he  and  Bres  accepted ;  and  that  his  action,  in 
this  respect,  was  subsequently  approved  by  Mr.  Gilmore,  as  agent, 
during  au  interview  between  Gilmore  and  Richardson. 
.  All  these  transactions  occurred  during  the  lifetime  of  Weems;  and 
subsequently  Richardson  paid  the  extended  note. 

But  there  is  another  view  of  this  case  that  is  perfectly  conclusive, 
as  to  the  right  of  the  plaintiff  to  recover,  and  it  is  that  the  proof  dis- 
closing that  the  defendants  had  accbpted  Wooten's  proposition,  and 
had  actually  purchased  the  mortgaged  property  and  assumed  the  pay- 
ment of  his  notes,  it  was  within  the  power  and  competency  of  either 
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Weems  personally  or  of  hU  agent,  attorney  or  ezecntor  to  accept 
said  assumption  and  enforce  the  same,  so  long  as  same  remained  un- 
revoked, or  not  annulled  by  the  defendants — conceding  for  the  argu- 
ment that  the  proof  is  not  complete  of  his  previous  acceptance  of  the 
stipulation  pofwr  autrui  defendants  had  made  in  his  favor.  And  such 
subsequent  acceptance  is  fully  evidenced  by  this  suit. 

Our  conclusion  is  that,  in  any  view  that  can  be  taken  of  this  case, 
the  judgment  should  remain  undisturbed. 

Rehearing  refused. 


No.  12,079. 

New  Orleans  &   Western  Railroad  Company   vs.   Bartholo- 
mew MORBRE. 

Wben  the  plaintiff  in  an  expropriation  suit  avails  itself  of  the  permission  of  the 
statute  and  deposits  the  amount  of  the  yerdlct  In  the  hands  of  the  sheriff, 
subject  to  the  owner's  order.  It  becomes  entitled  at  once  to  the  right,  title  and 
estate  of  the  owner  in  and  to  the  land  described,  in  the  same  manner  as  a  vol- 
untary conveyance  could  do;  and  in  this  manner  it  can  deprive  an  appeal  by 
it  prosecuted  of  a  suspensive  effect.  And  In  the  event  of  any  alteration  being 
made  in  the  judgment  on  appeal  the  plaintiff  is  bound  only  to  pay  the  increased 
allowance,  or  it  will  be  entitled  to  recover  back  the  surplus  paid,  as  the  case 
may  be. 

More  than  usual  credit  is  attributable  to  the  verdict  of  a  Jury  In  an  expropriation 
suit,  and  It  will  not  be  set  aside  unless  manifestly  erroneous. 

A  PPEAL  from  the  Twenty -first  Judicial  District  Court  for  the 
A  \    Parish  of  Jefferson.    Rost,  J. 


Farrar,  Jonat  &  Kruttachnitt  for  Plaintiff,  Appellant. 


G.  V.  8oniat  for  Defendant,  Appellee. 


Argued  and  submitted  April  7,  1896. 
Opinion  handed  down  April  20,  1896. 
Rehearing  refused  June  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  appropriation  proceediug  and  for  the 
purposes  of  convenience  and  accuracy  of  statement  we  have  made 
the  following  extract  from  plaintiff's  brief,  viz.: 
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"This  iB  an  expropriation  proceeding*  The  plaintiff  railroad 
company  was  organized  Janoary  17,  1895,  by  act  before  H.  T. 
Gnriey,  notary  pnbiic,  for  the  porpoee  of  conatmcting  a '  railroad  with 
aO  proprer  tomontas,  aide  tracks,  switches  and  spurs,  from  some  point 
on  the  MissiSBippi  river  in  the  parish  of  Orleans,  or  St.  Bernard  as 
the  Board  of  Directors  might  elect,  through  the  parishes  of  Orleans 
and  Jefferson  to  some  point  on  the  east  bank  of  the  Mississippi  river 
in  the  parishes  of  Jefferson,  St.  Charles  or  St.  John  the  Baptist, 
most  convenient  for  crossing  said  river;  thence  to  the  western 
boundary  of  the  State  by  the  most  direct,  convenient  and  approved 
roote  to  be  selected  by  the  Board  of  Directors,  there  to  connect 
with  a  line  of  road  to  be  constmcted  in  the  State  of  Texas  direct  U\ 
Dallas  in  said  State.'  The  object  of  this  action  is  to  expro- 
priate a  right  of  way  throogh  defendant's  property  for  a  short 
line  switch  or  connection  with  Soathport,  which  in  the  joint  terminal 
of  the  Tazoo  &  Mississippi  Valley  Railroad  Companies  in  the  parish 
of  Jefferson,  about  one  mile  from  plaintiff's  main  line. 

*^  The  petition  avers  plaintiff's  incorporation  and  exhibits  its  char- 
ter; that  its  line  is  nnder  construction  and  exhibits  a  map  showing 
its  location  and  construction  on  the  east  bank  of  the  Mississippi 
river;  that  at  what  is  known  as  South  port,  on  the  Mississippi  river, 
immediately  above  the  parish  of  Orleans  and  in  the  parish  of  Jeffer- 
son, is  situated  the  terminus  cf  the  Yazoo  &  Mississippi  Valley  Rail- 
road Company,  which  is  also  used  as  a  terminus  by  the  Illinois  Cen- 
tral Railroad  Company,  and  that  the  necessities  of  commerce  and 
your  petitioner's  business  require  that  your  petitioner  should  have 
a  short- line  switch  or  connection  from  its  main  line  to  the  tracks  of 
the  Yazoo  &  Mississippi  Valley  Railroad  Company,  so  as  to  make 
immediate  connection  with  Southport,  and  that  this  switch  is  laid 
off  upon  the  map  marked  Exhibit  B  and  indicated  by  the  blue  line 
thereon;  that  said  switch  leaves  the  main  line  of  your  peti- 
tioner's road  in  the  property  belonging  to  the  estate  of  Peters, 
thence  through  the  prop<)rty  belonging  to  the  Yazoo  &  Mississippi 
Valley  RaUroad  Company,  and  thence  through  a  small  piece  of  land 
^containing  about  one  and  one- tenth  acres  belong^g  to  Bartholomew 
3Iorere,  who  resides  in  the  parish  of  Jefferson,  as  will  more  partic- 
ularly appear  by  plat  annexed.  The  petitioner  then  describes  the 
land  minutely  and  the  right  of  way,  100  feet  wide,  through  it.    It 
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avers  that  it  is  a  low,  marshy  piece  of  swamp,  containing  about  one 
and  one -tenth  acres,  lying  between  two  parallel  lines  of  railroad, 
the  Illinois  Central  and  the  Yazoo  &  Mississippi  Valley  Railroad, 
without  improvements  or  fences,  which  has  never  been  cultivated 
and  is  entirely  unfit  for  cultivation,  and  has  never  been  utilized 
by  said  Morere  or  his  vendors  for  more  than  thirty  years. 
The  right  of  way  asked  for  is  averred  to  contain  0.550  of  an 
acre  and  to  be  worth  about  fifty  dollars;  that  in  order  to  avoid  liti- 
gation plaintiff  had  tendered  defendant  two  hundred  and  fifty  dol- 
lars, which  he  refused,  and  that  defendant  demanded  the  outrageous 
and  exorbitant  sum  of  four  thousand  five  hundred  dollars. 

'<  Being  unable  to  agret?  with  defendant,  plaintiff  prayed  for  the 
condemnation  of  the  land  by  a  special  jury  of  freeholders  and  for 
the  notification  of  defendant  according  to  law.  Proper  order  was 
granted  on  this  petition,  the  special  jury  was  summoned,  and  the  de- 
fendant was  served  with  a  copy  of  the  petition  and  order,  and  noti- 
fied, as  the  law  directs,  that  the  special  jury  to  assess  the  value  of 
the  land  and  damages  would  be  empaneled  on  January  15, 1895,  at  11 
o'clock,  at  the  court  house  in  Gretna." 

The  defendant  first  plead  a  variety  cf  exceptions  which  were  over- 
ruled, followed  by  a  motion  to  quash  the  venire,  which  was  denied, 
and  then  he  tendered  an  answer  pleading  specially  that  plaintiff  did 
not  need  his  land  because  it  could  easily  connect  at  other  points  with 
the  roads  mentioned ;  and  that  it  was  not  needed  for  the  lawful  pur- 
poses of  the  plaintiff  nor  for  a  general  use,  or  a  public  purpose. 
And  finally  he  averred  that  in  the  event  the  land  should  be  expro- 
priated, the  land  was  worth  four  thousand  five  hundred  dollars,  on 
account  of  the  interference  the  proposed  railroad  would  cause  to  his 
drainage,  and  other  inconveniences. 

On  the  trial  there  was  a  verdict  of  the  jury  and  a  judgment  con- 
demnluG;  the  land  to  the  uses  of  the  plaintiff,  and  fixing  the  value  of 
same  at  eight  hundred  dollars ;  and  it  decreed  that  the  plaintiff  shall 
not  have  the  right  to  enter  upon  or  take  possession  of  said  land, 
until  it  shall  have  paid  the  aforesaid  sum  ta  the  defendant ;  and  that 
in  case  of  an  appeal  from  said  judgment  by  the  plaintiff,  it  shall 
deposit  said  sum  in  the  hands  of  the  sheriff,  subject  to  the  order  of 
the  defendant. 

It  was  necessary  that  this  statement  should  be  made,  in  order  to 
gain  a  clear  idea  of  the  appellee's  motion  to  dismiss  plaintiffs'  ap- 
peal, which  is  grounded  on  the  following  objections,  viz.: 
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1.  That  plaintiff  volantarily  acquiesced  in  the  jadgment,  in  that  it 
did  not  apply  for  a  new  trial,  and  deposited  the  amount  of  the 
judgment,  and  demanded  and  obtained  a  conveyance  and  pooecoaion 
of  defendant's  land  by  an  order  of  court  on  the  18th  of  January, 
prior  to  the  finality  of  same  on  the  31st  of  said  month;  and  that  by 
this  means  it  Tirtnally  debarred  him  from  asking  for  a  new  trial,  or 
of  obtaining  any  other  redress  whatever. 

2.  That  the  appeal  has  lapsed,  because  the  transcript  of  appeal  was 
not  filed  in  this  court  in  time. 

3.  That  the  appeal  was  not  demanded  by  the  appellant,  and  made 
returnable  according  to  law,  in  that  it  should  have  been  made  return- 
able within  fifteen  days  after  judgment,  whereas  it  was  made  return- 
able more  than  thirty  days  after  the  verdict  and  judgment  through 
the  fault  of  the  appellant. 

To  the  first  objection  it  is  sufficient  answer  to  say  that  the  defend- 
ant tendered  in  the  lower  court  no  motion  for  a  new  trial,  and  has 
not  answered  the  appeal  of  the  plaintiff  and  requested  any  amend- 
ment of  the  judgment  by  this  court;  and  it  is  thus  made  evident  that 
he  has  suffered  no  injury  on  account  of  the  prematurity  of  the  peti- 
tion for  an  order  of  appeal. 

The  other  two  grounds  may  be  taken  together. 

The  section  of  the  Revised  Statutes  (R.  S.,  Sec.  709)  on  which  the 
defendant  relies  for  making  an  appeal  in  expropriation  cases,  re- 
turnable "within  fifteen  days,"  is  not  applicable  to  this  case — ^it  being 
governed  by  the  provisions  of  Sec.  702. 

The  section  defendant  relies  upon  has  exclusive  reference  to  in- 
junction suits  restraining  proceedings  for  the  expropriation  of  landt 
which  are  referred  to  in  the  preceding  section.     R.  S.,  Sec.  708. 

The  order  of  appeal  makes  the  appeal  returnable  on  the  17th  of 
April,  1896,  and  the  transcript  was  filed  on  the  20th  of  that  mouth. 
It  was  in  time. 

The  motion  to  dismiss  is  denied. 

Under  the  law  there  is,  in  our  opinion,  nothing  remaining  for  our 
consideration  but  a  question  of  fact  relative  to  the  value  of  the  land ; 
for  it  provides  that  no  appeal  in  such  case  shall  suspend  the  execu- 
tion of  the  judgment,  "  but  the  payment  of  the  amount  of  the  verdict 
by  the  company  to  the  owner,  or  the  deposit  thereof,  subject  to  the 
owner's  order,  in  the  hands  of  the  sheriff,  shall  entitle  the  corpora- 
tion to  the  right,  title  and  estate  of  the  owner  in  and  to  the  land  de- 
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scribed  in  the  petition  in  the  same  manner  as  a  voluntary  convey- 
ance woald  do. 

'*  Bnt  in  the  event  of  any  change  being  made  by  the  final  decree 
in  the  decision  of  the  cause  the  corporation  shall  be  bound  to  pay 
the  additional  assessment  or  be  entitled  to  recover  back  the  surplus 
paid,  as  the  case  may  be."    R.  S.,  Sec.  702. 

Notwithstanding  counsel  for  the  plaintiff  has  characterized  the 
testimony  of  the  defendant  in  the  most  unauthorized  and  remarkable 
manner,  as  that  of  a  ''  would-be  blackmailer  of  this  corporation  " 
(brief,  p.  9) ,  we  are  disposed  to  give  full  effect  to  the  testimony  upon 
which  the  jury  of  freeholders  founded  their  verdict  for  the  sum  of 
eight  hundred  dollars,  as  the  value  of  the  property.  They  were 
selected  from  the  vicinage  of  the  property,  and  were  acquainted  with 
its  location  and  advantages;  and  more  than  usual  credit  is  attribut- 
able to  their  verdict.  Jurors  in  such  cases  are,  in  a  limited  sense, 
experts,  and  the  verdicts  they  render  will  not  be  altered,  except 
when  manifestly  erroneous.  New  Orleans  &  Fort  Jackson  Railroad 
Go.  vs.  McNealy,  47  An.  1298;  New  Orleans  &  Fort  Jackson  Railroad 
Co.  vs.  Rabasse,  44  An.  178;  Telegraph  Cable  Oo.  vs.  Railroad  Oo., 
43  An.  526;  Railroad  Oo.  vs.  Dillard,  86  An.  1045. 

Judgment  affirmed. 


No.  12,156. 
A.  Lehman  &  Co.  vs.  Romanta  T.  Hakt. 

OOODBIER  BT  AL8.,  INTHBVBNORS. 

The  interyenor  in  a  salt  In  which  the  plaintiff  claims  less  than  two  thousand  dol- 
lars, the  interrenor's  demand  also  being  under  our  appellate  jurisdiction,  has 
no  appeal  to  this  court. 

APPEAL  from  the  Fourteenth  Judicial  District  Court  for  the  Parish 
of  Iberville.     Talbot,  J. 


Hebert  A  Hebert  for  Collet,  Louis  Lozano  for  Lehman  &  Gogreve, 
Plaintiffs,  Appellees. 


Edward  N.  Pugh  and  Paul  Leche  for  Interveners,  Appellants. 


Submitted  on  briefs  May  28,  1896. 
Opinion  handed  down  June  22,  1896. 
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The  opiDion  of  the  court  was  delivered  by 

MiLLEB,  J.  This  is  an  appeal  from  the  judgment  dismissing  the 
intervention  of  the  appellants  attacking  the  judgment  and  attach- 
ments of  alleged  creditors  of  the  defendant. 

The  petition  of  intervention  referred  to  these  suits  alleged  the 
plaintiffs  were  precluded  from  instituting  their  proceedings  by  rea* 
son  of  an  alleged  respite  theyhad  granted  the  debtor;  alleged  also 
collusion  with  him  to  give  their  creditors  a  fraudulent  preference, 
prayed  that  the  respite  be  set  aside  and  that  he  be  ordered  to  make 
a  surrender  of  his  property.  The  court  sustained  the  exceptions  of 
the  plaintiffs,  and  we  think  it  well  to  say,  if  we  could  take  cogniz- 
ance of  the  appeal  the  grounds  of  relief  seem  to  be  covered  by  our 
judgment  in  a  previous  phase  of  this  controversy,  in  which  inter- 
venors  occupied  the  same  relation  to  the  debtor  and  his  creditors 
as  that  of  the  interveners  in  this  case,  and  who  relied  for  relief  on 
the  same  allegations  we  find  in  the  petition  of  intervention  in  this 
case.     48  An.  660;  State  ex  reL  Marchand  vs.  Judge. 

But  we  have  a  motion  to  dismiss  the  appeal.  The  suits  against 
the  debtor  Hart  were  not  consolidated.  The  appeal  was  taken  from 
the  judgment  in  a  suit  in  which  the  plaintiff  claimed  an  amount  be- 
low that  required  for  an  appeal  to  this  court.  The  claims  of  each  of 
the  intervenors  joined  in  the  petition  as  well  as  the  aggregate 
amount  o/  their  claims  is  less  than  two  thousand  dollars.  In  our 
view  the  motion  to  dismiss  must  be  maintained.  We  have  no  brief 
from  the  appellants  on  the  motion  to  dismiss  and  find  no  ground  to 
sustain  it. 

It  is  therefore  ordered  that  this  appeal  be  dismissed, 


No.  12,103. 

^12781 

5j  ^^1  State  of  Louxsiana  vs.  Upsey  Tibbs  bt  al. 

A  refusal  to  allow  a  peremptory  challenge  will  not  ayail  a  defendant  when  it  Is 
not  claimed  that  in  consequence  of  the  judge's  ruling  defendant  had  been  com- 
pelled to  accept  an  obnoxious  juror.    38  An.  480. 

An  exception  to  the  charge  of  the  judge,  that  it  was  calculated  to  injure  the  party 
accused,  Is  entirely  too  general  and  sweeping. 

The  judge  properly  refused  to  charge  the  jury  on  abstract  questions  of  law. 
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A  PPEAL  from  the  Nineteenth  Jadlcial  District  Court  for  the  Par- 
*  X     ish  of  Iberia.     Vocrhiea,  J. 


M.  J.  Cunningham,  Attorney  General,  R.  F.   Brousaard,   DiBtriet 
Attorney  (P.  A,  Simmons,  Jr.,  of  Oonnsel),  for  Plaintiif,   Appellee. 


Todd  Ss  Todd  for  Defendants,  Appellants. 


Ar^ned  and  submitted  May  23,  189 S. 
Opinion  handed  down  Jane  1,  1896. 
Rehearing  refused  June  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  G.  J.  Upsey  Tibbs,  Ike  King  and  Almond  Wilkerson 
were  indicted  for  robbery,  tried,  found  guilty  and  sentenced  to  three 
years'  imprisonment  in  the  peniteniiary. 

They  have  appealed,  relying  upon  three  bills  of  exception. 

In  the  first  bill  it  is  stated  that  on  the  trial  of  the  case,  while  the 
petit  jury  was  being  empanelled,  the  sheriff  drew  from  the  box  a  slip 
of  paper  with  the  name  of  A.  G.  Bernard  upon  it;  that  on  calling  this 
name  and  no  one  answering  to  it,  it  was  found  that  one  A.  G.  Barrow 
was  in  the  court  house  and  had  been  regularly  selected  by  the  jury 
commissioners,  and  being  summoned  on  the  venire  for  the  week 
previous  to  the  trial,  A.  G.  Barrow  answered  to  his  name  when  the 
venire  was  called  in  court.  That  thereupon  the  judge  presiding 
allowed  A.  G.  Barrow  to  be  sworn  on  his  voir  dire  as  competent 
to  serve,  contrary  to  the  objections  of  defendant,  and,  that  subse- 
quently, Upsey  Tlbbs  had  to  peremptorily  challenge  said  A.  G. 
Barrow;  that  said  Tlbbs  subsequently  exhausted  his  peremptory 
challenges  before  the  completion  of  the  jury;  that  to  said  ruling 
admitting  the  said  Barrow  to  be  so  called  and  sworn  on  his  voir  dire, 
defendants  excepted  and  tendered  their  bill  of  exceptions  to  be 
signed. 

The  second  bill  states  that  on  the  trial  defendants  had  offered  two 
witnesses  who  had  testified  to  their  good  character  in  the  community, 
whereupon  the  judge  charged  the  jury  as  follows  on  the  point  of 
character:  *'  Evidence  of  the  character,  that  is  to  say  of  the  reputa- 
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tioD,  tbe  accoBed  bas  in  the  commanity  is  always  competent,  and  it 
often  occurs  that  it  proves  to  be  a  great  benefit  to  him.  It  tends, 
nnder  many  important  phases  of  a  case,  to  create  a  doabt  which  bnt 
for  such  cTidence  would  not  have  existed  in  favor  of  the  party 
charged  with  crime.  Evidence  of  character  shoold  therefore  be 
looked  npon  by  the  jnry  as  part  and  parcel  of  the  whole  evidence 
submitted  to  their  consideration.  But  ho^eever  satisfactory  or  pre- 
cise it  may  be  it  must  not  be  allowed  to  destroy  the  tangible  effect 
of  direct  evidence,  or  of  the  uncontradicted  statement  of  witnesses, 
and  still  less  must  it  outweigh  in  the  scale  of  justice  and  do  away 
with,  or  annul,  any  conclusive  evidence  of  actual  guilt.  Evidence 
of  character  is  entitled  to  the  serious  and  honest  consideration  of  the 
jury,  not  less  but  not  more  than  any  other  legal  evidence  adduced  on 
the  trial.  It  is  from  that  evidence,  as  well  as  from  all  other  before 
them,  that  the  jury  are  expected  to  form  their  final  conclusions.*' 
That  defendants  excepted  to  said  charge,  ss  it  was  calculated  to  do 
them  injury,  and  they  reserved  a  bill. 

The  third  bill  states  that  on  trial  of  this  cause,  in  which  an  afPray 
between  negroes  and  Italians  was  shown,  and  after  the  District  At- 
torney in  addressing  the  jury  on  the  case  spoke  of  the  disturbance  of 
what  might  be  termed  (since  six  persons  were  engaged  in  the  trans- 
action) as  a  riot,  the  following  charge  was  a^ked  by  the  de- 
fendants : 

*■  If  several  persons  engage  in  a  riot  and  an  offence  is  committed 
by  one  of  them,  which  offeuce  is  not  in  pursuance  of  the  common 
object  of  the  rioters,  and  foreign  to  the  same,  that  each  of  the  per- 
sons engaging  in  said  riot  should  not  by  reason  of  their  presence 
there  be  held  guilty  of  such  offense;"  which  charge  was  refused  as 
not  applicable  to  the  facts  of  thi3  case,  because  accused  were  charged 
with  robbery,  and  not  with  creating  a  riot  and  disturbance.  To  which 
ruling  defendants  excepted  and  tendered  their  bill  for  signature. 

In  defendants'  brief,  referring  to  the  first  bill  of  exceptions,  it  is 
said :  "  This  bill  presents  the  question  as  to  whether  any  one  whose 
name  is  not  served  on  the  accused  before  trial  can  be  forced  upon 
the  accused  as  a  juror.  The  list  of  jurors  served  on  the  accused  con- 
tained a  name — A.  G.  Bernard.  When  the  jury  was  empaneled  A. 
G.  Bernard  was  called,  and,  as  the  bill  recites,  no  one  answered  to 
the  name.  There  was  one  A.  G.  Barrow  in  the  court  house,  and  he 
was  instructed  to  come  forward  as  a  juror.     He  was  objected  to,  on 
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the  ground  that  there  was  no  authority  for  calling  him  as  a  juror. 
The  defendant  Tibbs  was  finally  compelled  to  challenge  this  juror 
peremptorily.  Tibbs  subsequently  exhausted  his  peremptory  chal- 
lenges. We  submit  that  the  ruling  allowing  Barrow  as  a  juror,  and 
causing  Tibbs  the  necessity  of  challenging  him  peremptorily,  was 
without  authority  of  law,  and  unfajr  to  the  accused.  '  The  names 
of  the  jurors,'  says  the  law,  '  must  be  drawn  from  the  box.'  In 
this  case  it  was  not  done." 

The  bill  is  obscurely  drawn.  It  is  difficult  to  know  from  it 
the  grounds  of  defendant's  complaint.  They  say  that  when  Barrow 
was  presented  as  a  juror,  Tibbs  objected  that  *'  there  was  no 
authority  for  calling  him,"  but  they  do  not  inform  us  either  of  the 
actual  circumstances  under  which  Barrow  was  drawn  as  a  juror  or 
the  particular  facts  upon  which  they  based  their  idea  that  there  was 
no  authority  to  call  him  as  such,  or  of  the  grounds  on  which  the 
State  tendered  him.  We  infer  that  it  was  claimed  that  the  name 
'*A.  G.  Bernard"  on  the  jury  list  served  upon  the  accused  was 
a  clerical  error;  that  the  real  name  upon  it  should  have  been  *'  A.  G. 
Barrow"  (that  of  the  juror  tendered),  and  that  the  variance  in  the 
name  was  held  immaterial  by  the  court,  but  we  can  not  deal  with 
bills  of  exceptions  by  reaching  objections  by  inference.  Assuming, 
however,  as  correct  that  the  court  should  have  at  once  ordered 
Barrow  to  stand  aside  and  have  not  compelled  Tibbs  to  perempto- 
rily challenge  him,  we  find  no  resulting  injury,  for  it  is  not  claimed 
that  <'in  consequence  of  the  judge's  ruling  defendants  had  been 
compelled  to  accept  an  obnoxious  juror."  State  vs.  Creech,  88  An. 
480.  Counsel  of  defendants  complain  gpreatly  of  that  sentence  of  the 
judge's  charge  in  regard  to  the  weight  to  be  given  to  testimony  as  to 
the  character  of  persons  accused  of  crime,  in  which  he  stated  that 
evidence  of  good  character,  however  satisfactory  or  precise,  should 
not  be  allowed  to  destroy  the  tangible  effect  of  direct  evidence,  or 
of  the  uncontradicted  statement  of  witnesses.  He  says  the  effect  of 
such  instruction  was  to  convey  the  idea  to  the  jury  that  they  were 
forced  to  accept  as  true  uncontradicted  statements  of  witnesses  or, 
at  all  events,  to  give  to  such  statements  when  weighed  in  the 
balance  as  against  uncontradicted  testimony  of  good  character  a 
controlling  force. 

It  is  true  that  uncontradicted  statements  of  witnesses  may  be  con- 
ceived of  a  character  such  as  might  justify  a  juror  to  disregard  them 
81 
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or  to  give  them  little  force,  and  that,  therefore,  this  particular 
statement  given  to  the  jury  might  have  been  more  gnardedly  stated 
for  some  special  case,  bat  we  scarcely  think  that  taking  the  instruc- 
tions as  a  whole,  the  ]ury  was  misled.  The  jury  was  clearly  told 
that  evidence  of  character  was  entitled  to  the  serious  and  honest 
consideration  of  the  jury — ^not  less,  but  not  more  than  any  other 
legal  evidence  adduced  on  the  trial.  That  it  was  from  that 
evidence  and  all  other  before  them  that  the  jury  are  expected  to 
form  their  final  conclasions.  <*That  proof  of  good  character  did 
not  per  se  '  destroy  '  the  other  evidence  in  the  case."  It  is  fair  to 
assume  that  the  instruction  inserted  in  the  bill  was  only  part  of  the 
general  charge,  and  that  the  jury  was  fully  informed  as  to  their 
power  of  full  control  in  passing  upon  the  credibility  of  witnesses  and 
weight  and  force  of  all  evidence  before  them,  and  construed  the 
judge's  statement  as  he  intended  it  should  be  construed,  as  being 
made  subject  to  their  plenary  power  of  discriminating  and  weigh  - 
ing  evidence.  But  if  counsel  thought  the  instruction  was  one  liable 
to  be  misconstrued,  they  should  have  called  the  court's  attention  to 
what  they  conceived  or  claimed  to  have  been  wrong,  and  asked  for 
a  correction,  or  for  a  modification,  and  not  contented  themselves 
with  simply  excepting  that  the  charge  was  **  calculated  to  do  their 
clients  an  injury."  It  is  almost  impossible  for  a  judge  on  the  trial 
of  a  case  to  gauge  every  word  he  uses,  and  it  is  not  only  justice  to 
him,  but  it  is,  we  think,  a  reasonable  requirement  at  the  hands  of 
counsel  in  aid  of  the  proper  administration  of  justice  that  they 
should  not  hold  in  reserve  as  objections,  to  be  used  after  conviction, 
and  on  appeal,  matters  within  their  power  of  correction  at  the  time 
of  their  happening.  An  exception  to  a  charge  that  it  was  calculated 
to  injure  the  party  accused  is  entirely  too  general  and  sweeping  to 
be  held  as  an  attempted  correctioa  made  at  the  time. 

We  are  of  the  opinion  that  the  District  Court  correctly  refused  to 
give  the  special  charge,  the  refusal  to  give  which  is  made  the  sub- 
ject of  complaint  in  the  third  bill.  The  matter,  as  it  appears  in  the 
record,  was  simply  a  request  of  the  District  Judge  to  charge  the  jury 
upon  an  abstract  proposition  of  law.  There  is  no  statement  in 
the  bill  from  which  it  would  appear  that  there  was  anything 
in  the  testimony  in  the  case  or  of  the  facts  of  the  case 
with  which  this  requested  charge  had  any  legal  connection  or  to 
which  it  could  be  legally   made  applicable.     We  have  no  reason  to 
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suppose  that  either  one  or  all  of  the  defendants  were  present  at  a 
riot  between  negroes  and  Italians,  and  that  their  mere  presence  at 
the  same  had  been  made  the  basis  for  their  prosecation  for  a  rob- 
bery which  occurred  daring  the  riot,  or  that  their  conviction  rests 
upon  snch  a  condition  of  evidence  or  fact.  Defendants  did  not  ask 
the  court  to  charge  the  jury  that  it  they  found  such  and  snch  facts 
established  by  the  evidence  (which  facts  we  will  assume  would,  if 
established,  make  the  requested  charge  a  pertinent  or  relevant  one) 
that  then  the  charge  asked  would  be  the  law  governing  the  case, 
but  took  up  an  extract  from  some  decision  or  author  in  which  cer- 
tain facts  were  assumed  and  the  law  as  resulting  from  that  state  of 
facts  announced  and  sought  to  have  the  announcement  so  made  de- 
clared a  correct  exposition  of  law.  The  court  was  fully  justified  in 
refusing  to  give  the  charge  if  it  had  no  legal  bearing  on  the  case, 
particularly  in  the  form  it  was  asked.  The  court  declares  that  it  had 
no  bearing  on  the  case,  and  defendants  have  neither  made  nor  at- 
tempted to  make  a  showing  to  the  contrary.  Finding  no  grounds 
upon  which  a  setting  aside  of  the  verdict  of  the  jury  and  an  avoid- 
ance of  the  judgment  based  thereon  could  be  asked,  it  is  ordered 
that  the  judgment  appealed  from  be  affirmed. 


No.  12,107. 
State  of  Louisiana  vs.  J.  G.  Calkins. 

The  Supreme  Court  will  not  consider  bills  of  exception  unless  signed  by  the  judge 
before  whom  the  case  was  tried. 

When  counsel  for  defendant  present  bills  of  exception  to  the  judge  for  his  signa- 
ture and  the  judge  refuses,  it  is  the  duty  of  counsel  to  except  to  such  refusal. 
Unless  this  is  done,  this  court  will  decline  to  review  the  action  of  the  judge  in 
refasing  his  signature. 

APPEAL    from  the  Criminal  District  Court    for  the   Parish    of 

•**     Orleans.    Moiae,  J. 

M.  J.  Cunninghanij  Attorney  General,  Charles  A.  Butler y  District 
Attorney,  and  John  J.  Finney^  Assistant  District  Attorney,  for 
Plaintiff,  Appellee. 


M,  Marks  for  Defendant,  Appellant. 
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Argaed  and  spbmitted  April  25,  1896. 
Opinion  handed  down  May  4,  1896. 
Rehearing  refused  Jane  29,  1896. 


The  opinion  of  the  court  was  delivered  by 

NicHOLLS,  0.  J.  Defendant  appeals  from  the  sentence  of  the 
District  Court  (based  upon  the  verdict  of  the  jury)  to  suffer  impris- 
onment at  hard  labor  in  the  penitentiary  for  the  term  of  eight 
months.  It  appears  from  the  note  of  evidence  found  in  the  record 
that  during  the  trial  objections  were  made  by  the  accused  to  ques* 
tions  propounded  to  different  witnesses,  which  were  overruled ;  that 
upon  cross-examination  of  certain  witnesses  questions  propounded 
by  the  defendant  were  not  permitted  to  be  asked  by  reason  of  ob- 
jections urged  by  the  State,  and  that  to  these  rulings  defendant  '*ez- 
cepted  and  reserved  the  right  to  file  a  bill  of  exceptions;"  also,  that 
the  defendant  having  gone  on  the  stand  as  witness  in  his  own  behalf, 
the  State,  during  cross-examination,  propounded  questions  to  him  and 
proposed  to  offer  in  evidence  certain  letters;  that  defendant  object- 
ed ;  whereupon  the  court  ruled  three  of  said  letters  admissible ;  that 
to  this  ruling  counsel  for  defendant  '*  excepted,  and  with  consent 
reserved  the  right  to  file  a  bill  of  exceptions;"  and  that  the  letters 
were  read  to  the  jury. 

We  find  copies  of  these  letters  in  the  transcript;  also  the  testi- 
mony of  several  witnesses  taken  on  the  trial. 

Defendant,  having  been  found  guilty,  moved  for  a  new  trial  on 
the  grounds  stated.  This  motion  was  formally  abandoned  and  his 
counsel  asked  that  sentence  be  pronounced.  He  was  accordingly 
sentenced  on  the  6th  of  March,  1896.  On  the  10th  of  March  de- 
fendant moved  for  an  appeal,  and  at  the  same  time  offered  and  filed 
for  the  signature  of  the  judge  three  papers  purporting  to  be  bills  of 
exception  reserved  during  the  trial.  The  court  refused  to  sign  the 
bills,  assigning  the  following  as  its  reasons : 

<'  Rule  XV  of  the  Criminal  District  Court,  adopted  January  2, 
1894,  as  shown  by  the  minutes  of  that  date,  provides:  '  All  bills  of 
exception  must  be  presented  to  this  court  for  signature  before  the 
filing  of  a  motion  for  a  new  trial  or  before  sentence.'  The  rules  of 
the  court  are  printed  in  large  type  and  placed  at  the  bar  of  the 
court  in  a  conspicuous  place,  convenienrly  subject  to  the  inspection 
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of  all  attorneys  practising  in  this  court,  and  there  is  no  reason  why 
any  lawyer  ^onld  plead  ignorance  of  them.  The  verdict  was  ren- 
dered January  20, 1896 ;  amotion  for  a  new  trial  was  filed  Janaary  27, 
1896,  and  on  February  4  following  was  abandoned,  and  counsel  for 
defendant  asking  for  sentence  and  pleading  for  leniency  on  behalf 
of  his  client.  The  matter  was  taken  under  adirisement  and  the 
prisoner  sentenced  March  5,  1896.  There  was,  therefore,  ample 
time  to  prepare  bills  and  submit  them  to  the  court  for  its  signature, 
and  no  excuse  for  any  negligence  in  the  matter."  The  court  ordered 
the  appeal.  No  exception  was  taken  to  this  action  of  the  court. 
We  find  copied  in  the  record,  but  unsigned,  the  bills  thus  tendered 
for  signature.  Matters  come  before  us  in  that  shape.  Counsel  for 
defendant  urges  upon  us  that  his  failure  to  tender  tbe  bUls  sooner 
than  he  did  was  because  of  the  failure  of  the  stenographer  to  file  in 
court  the  testimony  which  had  been  taken.  He  says  the  delay 
can  not  be  laid  at  his  door.  We  do  not  see  the  ne- 
cessity of  having  had  such  testimony  filed  in  order  to 
frame  the  bills.  Counsel  must  have  known  substantially  what  it  was 
and  he  could  have  recited  it  in  his  bills.  He  knew  precisely  his 
grounds  of  objection  and  those  of  the  State,  also  the  reasons  as- 
signed by  the  court  for  its  rulings.  If  counsel  had  desired,  for  greater 
certainty,  to  annex  to  the  bills  the  copy  of  the  testimony  taken,  he 
could  have  stated  in  the  bill  that  it  would  have  been  so  annexed 
(when  filed)  as  part  of  the  bill.  The  court  would,  doubtless,  have 
consented  that  this  should  be  done  had  counsel  asked  such  consent. 
The  testimony,  when  filed,  could  by  proper  verification,  with  con- 
sent of  the  court,  have  been  identified  with  the  bill.  Counsel  not 
only  did  nothing  of  the  kind,  but  he  did  not  except  to  tho  judge's 
refusal,  and  no  attempt  has  been  made  by  mandamua  to  test  the 
propriety  of  his  action.  We  have,  on  this  appeal,  to  take  the  record 
as  we  find  it.  So  taking  it  there  are  no  bills  of  exception  before  us 
and  nothing  upon  which  we  can  predicate  error. 
The  judgment  must  be  and  it  is  hereby  affirmed. 
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No.   12,049. 

AUOOBTIKO  OOBSO  &  CO.  T8.  NBW  0BI<BAIV8  &  NORTHBAflTBKN  RAIL- 
ROAD Company. 

It  woDld  be  mn  extreme  case  which  would  Justify  a  refusal  by  a  consignee  to  re- 

ceiTe  freight  when  notified. 
It  Is  the  doty  of  the  consignee  to  reoeiye  the  consignment  and  test  the  liability  of 

the  carrier  for  damages,  if  any  had  been  sustained. 

APPEAL  from  the  CivU  District  Oonrt  for  the  Puiah  of  Orleans. 
King  J  J. 


Farrar^  Leake  A  Lemle  for  Pluntiffs,  Appellants. 


Harry  H.  Hall  for  Defendants,  Appellees. 


Denitgre^  Blair  A  DefUgre  for  Baltimore  &  Ohio  Railroad  Company 
and  Baltimore,  Ohio  &  Southwestern  Railroad  Company,  Defendants, 
Appellees. 


Argaed  and  submitted  March  25,  1896. 
Opinion  handed  down  Jnne  15,  1896. 
Rehearing  refused  June  25,  1896. 


Action  is  brought  against  the  Northeastern  Railroad  Company, 
the  Alabama  Great  Southern  Railroad  Company,  the  Cincinnati, 
New  Orleans  &  Pacific  Railway,  the  Baltimore  &  Ohio  Railroad 
Company,  and  the  Baltimore,  Ohio  &  Southwestern  Railroad  Com- 
pany for  the  sum  of  five  thousand  two  hundred  and  forty-two 
dollars  and  sixty  cents,  with  legal  interest. 

PlaintifP's  claim  is  based  upon  two  shipments  of  fruit  from  New 
Orleans  to  Pittsburg — one  made  on  May  30,  1892,  the  other  on  June 
27,  1892,  under  bills  of  lading  identical  in  the  two  cases.  In 
respect  to  the  shipment  of  30th  of  May,  1892,  plaintiffs  say, 
that  on  that  day  they  shipped  from  New  Orleans  by  the  New 
Orleans  &  Northeastern  Railroad  Company,  a  carrier  by  railway, 
on  New  Orleans  &  Northeastem's  fruit  car  No.  15,159  (said 
car  being  buUt  specially  for  the  transportation  of  fruit),  with 
proper  ventilators  and  gratings,  two  hundred  and  ninety-seven 
boxes  of  choice  lemons  and  sixty-eight  boxes  of  choice  oranges 
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(three  hundred  and  sixty-five  boxes  in  all),  consigned  to  Angnstino 
Oorso,  of  Pitt«barg,  at  the  through  rate  made  by  said  carrier,  with  its 
connecting  lines  to  destination,  of  fifty  c,ents  per  hundred- weight; 
that  the  said  Northeastern  Railroad  Company,  in  and  by  its  under- 
taking in  the  receipt  of  said  shipment  of  oranges  and  lemons,  then 
and  there  agreed  and  promised  for  itself  and  for  each  of  its  connect- 
ing lines  of  railway  to  properly  carry  forward,  transport  and  deliver 
in  fruit  cars  to  the  consignee  at  destination,  the  said  shipment  of 
oranges  and  lemons,  in  good  order,  with  reasonable  care  commen- 
surate with  the  value  and  perishable. nature  of  said  shipment  at  the 
rate  of  freight  charged  thereon,  but  that  in  violation  of  their  under- 
taking, and  owing  to  the  fault,  negligence  and  misconduct  of  each  of 
said  carriers,  the  said  shipment  of  oranges  and  lemons  reached  Pitts- 
burg on  or  about  June  5,  1892,  and  was  sold  by  the  Baltimore  &  Ohio 
Railroad  Company,  the  same  being  so  badly  damaged  and  decayed 
that  the  consignee  refused  to  receive  the  same ;  that  it  was  at  the  time 
the  said  shipment  was  made  and  it  still  is  the  legal  duty  and  uniform 
custom  of  all  common  carriers  by  railway,  and  particularly  the  New 
Orleans  &  Northeastern  Railroad  Company,  and  each  of  said  railroad 
companies,  made  defendants  in  the  case,  connecting  carriers,  form- 
ing together  a  through  line  from  New  Orleans  to  Pittsburg,  to  ship 
fruit  in  regular  fruit  cars,  with  ventilators  and  gratings,  and 
to  carry  through,  from  point  of  shipment  to  destination,  all 
shipments  of  perishable  fruits  in  the  same  car  or  cars  in  which 
the  same  was  loaded,  in  order  to  avoid  the  handling  of  the 
same,  and  that  plaintiffs,  when  said  shipment  was  made,  were 
led  to  believe  from  the  custom  prevailing  among  common  car- 
riers, and  of  the  defendant  companies  in  this  suit,  and  from 
the  representations  of  the  agent  of  said  New  Orleans  &  Northeastern 
Railroad  Company,  that  the  said  fruit  car  No.  15,159  with  ventilators 
and  gratings,  loaded  with  their  fruit,  would  go  through  to  destination ; 
but  that  owing  to  the  carelessness  and  negligence  of  each  of  said 
defendant  companies,  and  in  violation  of  their  duty  to  petitioners, 
said  fruit  while  in  transit  was,  at  some  point  unknown  to  plaintiffs 
between  New  Orleans  and  Pittsburg,  carelessly  and  roughly  trans- 
ferred from  said  fruit  car  to  an  ordinary  box  car,  and  reached  Pitts- 
burg in  a  broken,  damaged  and  decayed  condition,  as  before  stated ; 
that  the  transfer  from  said  fruit  car  with  ventilators  and  gratings  into 
said  closed  box  car  caused  the  said  fruit  to  become  mature  and  over- 
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ripe,  and  to  decay  and  become  worthless,  and  that  by  the  careless- 
ness and  roufifh  handling  of  said  oranges  and  lemons  from  said  frnit 
car  into  the  box  car  the  boxes  in  which  said  fruit  was  packed  were 
broken  and  smashed,  and  the  contents  thereof  scattered,  mashed, 
damaged  and  decayed  as  aforesaid,  the  same  hnving  become  a  total 
loss. 

The  allegations  in  reference  to  the  second  shipment  on  June  27, 
1892,  are,  that  on  that  day  they  shipped  by  the  Northeastern  Rail- 
road Company  from  New  Orleans  to  Pittsburg,  in  Alabama  Great 
Southern  fruit  cars  Nos.  9400  and  9224  (said  frnit  cars  being 
specially  built  for  the  transportation  of  fruit  with  ventilators 
and  gratings),  seven  hundred  and  fifty  boxes  of  choice  lemons 
and  Eeventy-one  half  boxes  of  choice  oranges  consigned  to 
Augustino  Corso  at  Pittsburg;  that  in  violation  of  their  under- 
taking (which  was  set.  forth  in  the  same  terms  as  in  regard  to « 
the  first  shipment),  and  owing  to  the  fault,  negligence  and  miscon- 
duct of  the  defendant  companies,  the  said  shipment  of  oranges  and 
lemons  was  delivered  in  Pittsburg  on  or  about  July  14,  1892,  in  such 
a  damaged  or  decayed  condition  as  to  make  the  same  a  total  loss. 
They  averred  that  they  received  the  fruit  at  destination  and  paid  the 
freight  under  protest.  Plaintiffs  make  the  same  averments  as  to 
the  custom  relative  to  shipments  of  fruit  which  they  did  in  relation 
to  the  first  shipment,  their  reliance  upon  the  custom  and  as  to  their 
reliance  upon  the  representations  of  the  agent  of  the  Northeastern 
Railroad,  that  the  fruit  would  go  to  destination  in  the  cars  Nos. 
9498  and  9224,  in  which  they  were  loaded.  They  charge  also,  as 
they  did  in  the  jnatter  of  the  first  shipment,  that  owing  to  the  care- 
lessness and  negligence  of  each  of  said  defendant  companies,  and  in 
violation  of  their  duty,  the  fruit  while  in  transit  to  destination  was, 
at  some  point  unknown  to  plaintiffs,  carelessly  and  roughly  trans  - 
ferred  from  said  fruit  cars  to  two  ordinary  closed  box  cars  of  the 
Louisville  &  Nashville  Railroad  Company,  and  said  fruit  was  deliv- 
ered in  Pittsburg  by  the  Baltimore  &  Ohio  Railroad  Company,  in 
said  box  cars,  in  a  broken,  damaged  and  decayed  condition;  that 
transfer  from  fruit  cars,  with  ventilators  and  gratings,  into  closed 
box  cars,  caused  the  said  fruit  to  become  mature  and  overripe  and  so 
to  decay  and  become  worthless,  and  that  by  the  carelessness  and 
rough  handling  of  said  fruit  from  said  fruit  cars  into  said  box  cars, 
the  boxes  in  which  said  fruit  was  packed  were  broken  and  smashed 
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and  the  contents  thereof  scattered,  smashed,  damaged  and  decayed, 
as  aforesaid. 

The  Baltimore  &  Ohio  Railroad  Company  and  the  Baltimore,  Ohio 
&  Southwestern  Railroad  Company  answered,  and  averred  that  if  the 
damages  to  the  fmit,  alleged  in  the  petition,  were  sustained,  which 
they  denied,  such  damages  were  not  due  to  any  fault  or  negligence 
or  dereliction  on  the  part  of  either  or  both  of  them,  or  any  of  their 
officers  or  employees.  They  claimed  the  benefit  of  each  and  every 
stipulation  contained  in  the  bills  of  lading. 

The  other  defendants  admitted  that  by  bills  of  lading  of  May  10 
and  June  27,  1892,  the  New  Orleans  &  Northeastern  Railroad  Com- 
pany received  three  hundred  and  sixty- five  boxes  of  lemons  and 
seven  hundred  and  fifty  boxes  of  lemons  and  seventy -one  half  boxes 
of  lemons,  as  would  appear  by  said  bills  of  lading,  for  transportation 
over  its  lines  and  over  the  lines  of  connecting  carriers  for  delivery 
in  Pittsburg.  They  averred  that  said  fruit  thus  received  by  them 
was  safely  and  properly,  and  without  other  loss  than  was  due  to  in- 
herent defects  of  said  fruit,  conveyed  by  them  and  delivered  in  due 
time  and  without  unnecessary  delay  in  Cincinnati,  Ohio,  to  the  Balti- 
more, Ohio  &  Southwestern  Railroad  Company,  a  connecting  line 
over  which  these  respondents  had  no  control ;  that  no  change  was 
made  by  respondents,  while  said  fruit  was  on  their  lines  of  the  cars 
in  which  it  was  being  carried,  but  that  said  cars  containing  said  fruit 
as  packed  in  New  Orleans  were  by  them  safely  and  well,  and  under 
all  the  conditions  of  the  bills  of  lading,  delivered  to  said  connecting 
lines  of  these  respondents;  that  if  any  change  was  made  or  any 
damage  or  loss  was  occasioned  thereby  it  was  made  and  occasioned 
after  said  fruit  cars  had  been  delivered  to  said  Baltimore,  Ohio  & 
Southwestern  Railroad  Company.  They  specially  averred  that  as 
appeared  by  the  bills  of  lading  it  specially  agreed  and  contracted 
between  the  shippers  of  the  fruit  and  respondents:  ^' That  articles 
agreed  to  be  transported  to  points  beyond  the  line  of  their  company 
may  be  delivered  to  connecting  lines  for  transportation  to  their 
destination,  and  that  upon  such  delivery  the  responsibility  of  this 
company  shall  cease,  except  as  to  the  guarantee  of  the  rates  to  be 
charged  thereon."  That  by  this  express  limitation  of  the  liability 
and  by  reason  of  the  facts  as  set  out  they  were  in  do  wise  responsible 
for  such  loss  or  damage  as  complained  of  in  the  petition. 

The  court  rendered  judgment  in  favor  of  the  defendants,  and  plain- 
iffs  appealed. 


1290  SUPREME  COUBT  OF  LOUISIANA. 

Cono  A  Co.  TB.  Bailroad  Co. 

The  opinion  of  the  conrt  was  delivered  by 

NiCHOLLB,  0.  J.  The  record  shows  shipments  of  froit  from  Ne  ^ 
Orleans  to  Pittsborg,  Pa.,  at  the  dates  mentioned  in  the  petition. 
The  bills  of  lading  were  issued  from  the  office  of  the  Northeastern 
Bailroad  Company.  They  acknowledge  receipt  by  that  company 
from  the  shipper  in  apparent  good  order  of  the  packages  mentioned 
therein  (contents  unknown),  to  be  transported  and  delivered  in  like 
good  order  to  their  place  of  destination,  subject  to  conditions  noted 
in  the  bills.    The  conditions  were : 

'*  1.  That  the  freight  and  charges  thereon  shall  be  paid  by  the  con* 
signee  upon  the  delivery  of  the  same  in  lots,  or  parts  of  lots,  and 
within  twenty -four  hours  after  their  arrival  at  their  destination. 

2.  That  articles  agreed  to  be  transported  beyond  the  lines  of  the 
company  may  be  delivered  to  connecting  lines  for  transportation, 
and  that  upon  such  delivery  the  responsibility  of  this  company  shall 
cease,  except  as  to  guarantee  of  the  rates  of  freight  to  be  charged 
thereon. 

^'  8.  That  this  company  and  connecting  lines  shall  not  be  liable  for 
any  breakage  of  glass  or  leakage  of  liquids,  or  for  loss  or  injury  re- 
sulting from  the  perishable  nature  or  inherent  defects  of  said  pack- 
ages or  their  contents. 

''4.  That  this  company  and  connecting  lines  shall  be  responsible 
as  warehousemen  only  and  not  as  common  carriers,  for  the  safety  of 
said  packages  and  their  contents,  while  in  the  depot  after  arrival  at 
their  terminal  stations. 

''  5.  Claims  for  loss  or  damage  must  be  made  at  the  time  of  de- 
livery of  the  goods  to  the  consignee. 

'<  6.  Double  the  rate  in  the  bill  of  lading  will  be  charged  on  all  ex- 
cess in  weight  over  that  given  by  shippers." 

Across  the  face  of  the  bills  of  lading  are  stamped  the  words: 
*'  Leakage,"  "  Breakage,"  "  Wastage,"  "  Decay,  Chaang  and  Wet. 
Owner's  Risk." 

The  bill  of  lading  for  the  first  shipment  called  for  three  hundred 
and  sixty-five  boxes  of  lemons,  instead  of  two  hundred  and  ninety- 
seven  boxes  of  lemons  and  sixty -eight  boxes  of  choice  oranges. 

The  fruit  was  shipped  in  fruit  ventilator  cars,  not  in  ice  or  refriger- 
ator cars.  There  is  no  charge  in  the  petition  that  the  cars  were  in  bad 
order  at  the  time  of  departure  from  New  Orleans,  or  that  any  defect 
in  the  same  or  in  their  appliances  which  developed  during  the  trip  to 
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Ginciimati,  was  attributable  to  any  fault  of  the  company.  The  carg 
were  seen  by  the  shippers  and  accepted,  and  one  of  their  witnesses 
stated  they  were  good  cars.  It  is  quite  probable  they  knew  nothing 
beyond  the  fact  of  their  general  appearance,  for  the  report  of  their 
inspection  at  Cincinnati  shows  them  to  have  been  old  cars  in  general 
bad  condition,  particularly  car  No.  2924,  which  was  one  of  the  two  cars 
in  which  the  second  shipment  was  made,  which  was  found  to  have  a 
wrong  pair  of  wheels,  two  wrong  oil  boxes,  broken  centre  plates  and 
broken  draft  timber  bolts.  The  draw  bars  in  both  of  the  cars  were 
liable  to  pull  out,  breaking  the  train  in  two  and  causing  an  accident. 

The  New  Orleans  &  Northeastern  Railroad  Oompany,  the  Alabama 
Great  Southern  Railroad  Oompany,  and  the  Oincinnati,  New  Or- 
leans &  Texas  Pacific  Railroad  Oompiny  are  roads  south  of  Cin- 
cinnati. The  other  roads  appear  to  be  separate,  distinct  corporations. 
What  their  special  business  arrangements  with  the  other  roads 
were  does  not  appear.  They  acted  as  connecting  companies  on  the 
occasion  of  these  shipments,  and  seem  to  have  for  some  time  pre- 
Yious  frequently  transferred  red  cars,  loaded  with  fruit,  from  Cin- 
cinnati to  Pittsburg,  but  one  of  the  witnesses  testified  that  the  com- 
panies south  of  Oincinnati  had  no  authority  to  make  contracts  with 
shippers  at  New  Orleans,  binding  the  Baltimore,  Ohio  &  South- 
western Railroad  Company  and  the  Baltimore  &  Ohio  Railroad  Com- 
pany to  carry  fruit  between  Cincinnati  and  Pittsburg  in  any  particu- 
lar kind  of  car. 

The  Baltimore,  Ohio  &  Southwestern  Railroad  Company  has 
occasionally,  not  regularly,  special  fruit  cars  at  their  command. 
The  testimony  shows  a  tacit  understanding  resulting  from  custom 
between  the  New  Orleaps  &  Northeastern  Railroad  Company  and 
shippers  of  fruit  from  New  Orleans  northward,  that  the  fruit 
would  go  on  to  destination  in  the  car  in  which  it  was  shipped 
without  transfer,  but  with  the  understanding  also  that  transfer 
should  be  made  when  cars  break  down,  if  they  can  not  be  repaired 
so  as  to  run  through. 

The  different  roads  at  Cincinnati  have  at  that  point  a  joint  inspec- 
tion bureau  for  the  purpose  of  inspecting  cars  brought  there  for  the 
purpose  of  determining  whether  their  condition  is  such  as  to  justify 
their  going  forward.  Under  the  rules  the  car  is  delivered  to  the 
connecting  road,  and  if  found  in  bad  condition,  not  repairable  in 
twenty-four  hours,  its  contents  are  transferred  to  another  car,  and 
the  defective  car  is  returned  to  the  company  from  which  received. 
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When  the  cars  in  question  (those  of  both  shipments)  reached  Cin- 
cinnati thej  were  found  to  be  in  defective  condition,  needing  repairs 
before  they  could  ro  further.  They  were  accordinfi^ly  transferred  to 
another  track  for  repair.  The  nature  of  the  repairs  was  such  as  to 
require  a  detention  of  several  days. 

This  fact  carried  with  it  the  necessity  of  transferring  their  con* 
tents  to  other  cars.  When  the  first  shipment  reached  Oincinnati 
the  Baltimore,  Ohio  &  Southwestern  Railroad  Oo.  (the  company 
which  received  it  at  that  point  and  transferred  the  same  to  the 
Baltimore  &  Ohio  Railroad  Company),  having  no  *'  fruit  ventilator' ' 
car  to  which  the  transfer  could  be  made,  ran  an  ordinary  box  car  on 
a  track  parallel  to  that  on  which  the  New  Orleans  car  was  standing, 
threw  a  plank  or  planks  across  to  make  connections  between  the 
cars,  and  transferred  the  boxes  of  fruit  over  to  the  box  car.  The 
doors  of  the  box  car  were  left  partly  open  and  slatted  for  ventilation, 
and  on  this  car  and  on  the  same  evening  the  fruit  was  shipped  for- 
ward. 

The  difference  between  an  ordinary  box  car  and  a  ventilated 
fruit  car  is  that  the  former,  when  closed,  has  no  ventilation,  while 
a  fruit  car  is  provided  with  ventilators  on  the  sides  of  the  car 
near  the  ends  and  ventilators  in  the  door.  When  the  second  ship- 
ment reached  Cincinnati  the  fruit  was  removed  in  boxes  from  the 
fruit  cars  in  which  they  were,  to  cars  of  similar  make,  and  in  the 
same  manner  as  the  first  shipment  had  been  transferred,  and  after 
being  so  transferred  were  forwarded  on  the  same  evening  to  Pitts- 
burg. No  '*  delay"  occurred  in  either  of  the  shipments  from  the 
transfers  made  or  at  any  time  from  the  defective  condition  of  the 
cars.  The  usual  time  taken  for  the  delivery  of  fruit  from  Cincinnati 
to  Pittsburg  is  about  forty -eight  hours.  The  first  shipment  reached 
Pittsburg  on  the  morning  of  June  6.  The  consignee  was  notified  of 
its  arrival  between  seven  and  eight  o'clock  on  the  same  morning. 
He  called  for  the  goods  on  the  same  day,  but,  according  to  the  testi- 
mony of  the  local  freight  agent  of  the  Baltimore  &  Ohio  Railroad 
Company  at  Pittsburg,  when  the  car  was  opened  he  objected,  claim- 
ing that  the  fruit  had  started  in  an  ice  car  from  New  Orleans,  and  as 
it  had  been  transferred  en  route^  it  was  damaged;  that  the  fact  that 
such  transfer  had  been  made  had  damaged  the  fruit.  He  refused  to 
receive  the  lemons,  and  would  not  have  them  until  he  had  commu- 
nicated with  the  shipper  at  New  Orleans.     He  left  the  station.    The 
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agent  called  on  him  the  day  following,  but  was  unable  to  get  any 
farther  information  from  him,  and  was  compelled  to  leave  the  mat- 
ter as  it  stood.  The  consignee  claimed  that  owing  to  the  fact  that 
the  frnit  had  been  transferred  to  an  ordinary  box  car  it  was  made 
more  susceptible  to  decay.  The  consignee  and  several  of  his  em  - 
pioyees  examined  the  frnit.  He  refused  to  receive  it  upon  first  in- 
spection, and  declined  to  have  anything  to  do  with  it,  or  give  any 
instructions  as  to  its  disposal,  or  to  aid,  in  any  way,  to  take  care  of 
the  fruit.  It  was  unloaded  from  the  car  to  the  platform  on  the  sec- 
ond day  after  its .  arrival  (June  7)  and  put  in  safety  in  the 
warehouse.  After  the  consignee's  refusal  to  accept  the  fruit  the 
company  was  compelled  to  dispose  of  the  same  at  a  forced  sale,  to 
the  best  advantage  possible,  in  order  to  make  out  of  it  as  much  as 
possible.  The  Pittsburg  Produce  Commission  Oompany  sold  the  lemons 
and  obtained  gross  receipts  amounting  to  five  hundred  and  eleven 
dollars  and  seventy-five  cents.  The  expenses,  drayage  and  com- 
mission amounted  to  seventy- three  dollars  and  thirty- eight  cents, 
leaving  a  net  balance,  which  was  paid  to  the  company,  of  four 
hundred  and  thirty- eight  dollars  and  thirty- seven  cents,  from  which 
it  deducted  the  freight  charges,  one  hundred  and  fifteen  dollars  and 
fifteen  cents,  leaving  a  balance  of  two  hundred  and  eighty- three 
dollars  and  twenty-two  cents,  which  the  company  deposited  in  bank. 
The  original  cost  of  this  fruit  at  New  Orleans  was  five  hundred  and 
ninety  dollars  and  thirty  cents.  The  condition  of  the  fruit  of  this 
shipment  at  Cincinnati  was  not  shown. 

The  second  shipment  reached  Pittsburg  July  3.  Eppleheimer  (the 
local  freight  agent,  whose  testimony,  in  regard  to  the  first  shipment, 
we  have  just  quoted)  testified  that  the  consignee  was  notified  the 
same  day  between  seven  and  eight  o'clock  in  the  morning.  The 
same  day  the  consignee  called  and  claimed  that  the  frait  had  been 
transferred  from  ice  cars  to  frait  cars,  and  was,  conseqaently,  dam- 
aged. Thfi  consignee  finally,  on  the  6th  of  July,  took  away  the  fruit. 
He  claims  that  he  did  so  under  an  agreement  between  some  of  the 
employees  of  the  Baltimore  &  Ohio  Railroad  that  he  should  be  per- 
mitted to  do  so;  sell  it  to  the  best  advantage  he  could,  and  be  paid 
for  whatever  loss  should  be  shown  to  have  been  suffered  by  reason 
of  the  condition  of  the  fruit  when  received,  but  this  is  positively 
denied  by  the  defendant  and  is  not  established.  The  fruit  was,  how- 
ever, received  under  protest.    The  consignees  sold  the  fruit  at  dif- 
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ferent  dates  at  private  sale,  sometimes  by  the  box,  sometimes  by  the 
dozen.  They  introduced  testimony  to  show  that  a  large  part  of  it 
had  to  be  thrown  away  when  in  their  hands  by  reason  of  its  decayed 
condition.  The  dates  of  sales  and  names  of  purchasers  are  not  given. 
It  is  shown  that  a  part  of  the  fruit  was  in  their  hands  a  very  con- 
siderable time  after  they  received  it.  The  amount  received  from  the 
sales  amounted  to  five  hundred  and  ninety  dollars  and  ninety  cents 
under  the  testimony. 

Plaintiffs  after  receiving  the  fruit  wrote  the  following  letter  to  the 
Baltimore  &  Ohio  Railroad  Company: 

To  B.  A  O.  Freight  Agent: 

Dbab  Sm — We  shipped  from  New  Orleans  two  car  loads  of  seven 
hundred  and  fifty-seven  boxes  of  lemons  and  seventy- one  half  boxes 
of  oranges.  This  fruit  was  shipped  from  New  Orleans  direct  to 
Pittsburg  in  cars  Nos.  0224  and  9889.  In  place  of  that  we  received 
the  fruit  in  a  bad  condition,  the  fruit  having  suffered  from  being 
transferred  to  other  cars;  we  having  received  them  from  cars  15,794 
and  15,064.  Therefore  we  now  claim  one  dollar  on  each  box.  We 
have  lost  much  more,  but  we  will  be  satisfied  to  arrange  it  that  way, 
because  if  fruit  had  been  shipped  as  per  agreement  it  would  have 
come  in  good  order,  as  moving  it  is  what  spoils  it. 

AUOUBTINO  COBSO  &  Co. 

In  the  examination  of  this  case  our  attention  was  first  directed  to 
the  claim  of  the  plaintiff  as  against  the  Baltimore,  Ohio  &  South- 
western Railroad  Company  and  the  Baltimore  &  Ohio  Railroad  Com- 
pany. We  find  no  liability  on  the  part  of  either  one  of  those  com- 
panies. Plaintiffs'  pleadings  show  that  they  did  not  expect  of  the 
companies  connecting  with  the  New  Orleans  &  Northeastern  Rail- 
road Company  any  duties  other  than  that  of  receiving  at  Cincinnati 
the  cars  in  which  the  fruit  was  packed  at  New  Orleans  and  of  trans- 
porting the  same  on  to  destination. 

Plaintiffs  themselves  made  no  direct  contract  with  those  com- 
panies in  regard  to  these  particular  shipments  and  the  terms  and 
conditions  under  which  these  various  companies  did  business,  among 
themselves,  are  not  shown.  It  is  shown,  however,  that  the  New 
Orleans  &  Northeastern  Railroad  Company  had  no  authority  to  make 
contracts  on  their  behalf  with  shippers  at  New  Orleans,  binding  them 
to  carry  fruit  between  Cincinnati  and  Pittsburg  on  any  particular 
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kind  of  car.  We  think  that  the  companies  beyond  Oincinnati^ 
in  their  dealing  with  the  companies  south  of  that  city,  looked 
generally  to  hauling  the  latter's  cars  and  not  to  furnishing  any  of 
their  own.  That  if  called  on  to  furnish  cars  of  their  own,  it  would 
simply  be  in  some  exceptional  case  or  cases  where  a  transfer  of  the 
contents  of  the  cars  of  other  companies  to  those  of  their  own  would 
become  necessary,  in  consequence  of  the  defective  condition  of  those 
in  which  they  arrived  at  Cincinnati.  Cincinnati  is  not  an  initial 
shipping  point  for  fruit  going  North  or  East,  and  the  companies 
leading  out  of  that  city  to  the  East  are  not  caUed  on  to  provide 
themselves  with,  and  keep  on  hand,  what  is  known  as  fruit  ven- 
tilator cars,  to  meet  the  possible  contingency  of  an  accident,  creat- 
ing a  special  call  for  cars  of  that  description. 

When,  on  its  being  ascertained  at  Cincinnati  that  the  cars  on  which 
these  shipments  of  frait  were  made  were  in  a  condition  such  as 
not  to  admit  of  their  being  carried  further,  application  was  made  to 
the  Baltimore,  Ohio  &  Southwestern  Railroad  Company  to  ship  the 
fruit  to  Pittsburg,  the  latter  company  could  do  nothing  more  than 
express  a  willingness  to  do  so  with  the  means  it  had  on  hand.  The 
other  companies  were  free  either  to  accept  or  decline  shipping  it  on 
such  cars  as  that  particular  company  had.  If  they  thought  proper 
to  accept,  they  could  not,  afterward,  bring  forward  as  a  ground 
of  complaint  against  the  forwarding  company  that  their  cars 
should  have  been  fruit  and  not  box  cars,  and  if  the  companies 
south  of  Cincinnati  could  not  themselves  do  this,  so  neither  could 
the  shipper  at  New  Orleans.  If  any  liability  resulted  from  the 
mere  fact  of  a  transfer  of  the  fruit  from  the  cars  belonging 
to  the  Northeastern  Railroad  to  cars  belonging  to  the,  Baltimore, 
Ohio  &  Southwestern  Railroad  Company,  or  the  mere  fact  itself 
of  a  transfer  from  a  fruit  car  to  a  box  car,  it  would  be  a  liability  not 
of  the  Baltimore,  Ohio  &  Southwestern  Railroad  Company,  but  of 
the  Northeastern  Railroad  Company  to  the  plaintiffs.  As  a  matter 
of  course,  the  Baltimore,  Ohio  &  Southwestern  Railroad  Company 
and  the  Baltimore  &  Ohio  Railroad  Company  would  be  liable  for  any 
damage  resulting  from  their  improper  handling  of  the  fruit,  or  for 
any  other  legal  cause  after  they  received  the  same.  We  find  no 
^idence  of  fault  on  their  part.  The  fruit  was  properly  handled; 
the  first  shipment  was  as  well  ventilated  as  it  could  be  made  to  be  in 
a  box  car;    the    second    shipment  was  in  ventilated  cars;    both 
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shipments  went,  without  delay,  to  Pittsburg,  and  were  there 
tendered  for  delivery.  If  there  was  any  deterioration  of  the  fruit 
between  Oincinnati  and  Pittsburg,  during  the  short  time  required  for 
transmittal  from  one  of  these  points  to  the  other,  it  was  due  to 
causes  for  which  the  Baltimore,  Ohio  &  Southwestern  Railroad  Com* 
pany  and  the  Baltimore  &  Ohio  Railroad  Company,  under  the  bills  of 
lading,  were  not  liable,  viz. :  the  perishable  character  of  the  articles 
themselves  under  the  Influence  of  the  summer  heat. 

The  testimony  shows  that  fruits  are  perishable  articles,  greatly 
affected  by  heat,  and  more  or  less  injury  to  it  from  that  cause,  in 
summer,  is  likely  to  occur. 

We  are  of  the  opinoin  that  the  judgment  appealed  from,  as  it  con- 
cerns the  Baltimore,  Ohio  &  Southwestern  Railroad  Company  and 
the  Baltimore  &  Ohio  Railroad  Company,  is  correct,  and  it  is  hereby 
affirmed. 

We  have  next  to  ascertain  whether  the  claim  against  the  other 
companies  be  well  founded  or  not.  The  Alabama  Great  Southern 
Railroad  Company  and  the  Cincinnati,  New  Orleans  &  Pacific  Com- 
pany seem  to  have  taken  no  part  in  the  matter  of  these  shipments, 
other  than  that  of  hauling  the  cars  of  the  Northeastern  Railroad  Com- 
pany over  their  respective  roads.  There  is  nothing  in  the  record  to 
raise  even  a  suspicion  of  fault  on  their  part.  The  question  then  be- 
comes narrowed  between  the  plaintiffs  and  the  New  Orleans  & 
Northeastern  Railroad  Company. 

The  bad  condition  of  the  cars  on  which  the  fruit  was  shipped  at 
New  Orleans  when  they  reached  Cincinnati  is  established  by  the  tes- 
timony offered  by  the  New  Orleans  &  Northeastern  Railroad  Com- 
pany itself.  That  bad  condition  had  no  effect  upon  the  length  of 
time  the  fruit  was  upon  the  road,  either  between  New  Orleans  and 
Cincinnati  or  New  Orleans  and  Pittsburg,  but  did  have  the  effect  of 
causing  a  transfer  of  the  boxes  of  fruit  from  the  cars  of  the  New  Or- 
leans &  Northeastern  Railroad  Company  to  those  of  the  Baltimore, 
Ohio  &  Southwestern  Railroad  Company  at  Cincinnati.  We  think 
there  was  no  damage  done  by  the  handling  of  the  fruit  at  that  point. 
It  seems  to  have  been  transferred  with  care  and  without  injury. 
We  see  no  reason  to  suppose  that  the  transfer  made  of  the  boxes  of 
fruit  of  the  second  shipment  to  the  cars  of  the  Baltimore,  Ohio  4c 
Southwestern  Railroad  Company  from  those  of  the  New  Orleans  & 
Northeastern  Railroad  Company  had  changed  the  condition  of  the 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1297 


CoToo  A  Co.  Ts.  Railroad  Co. 


frait  from  that  in  which  it  would  have  reached  Pittsburn;  had  the 
change  not  been  made.  The  cars  of  the  two  roads  in  this  instance 
were  identical,  all  of  them  being  frait  ventilator  cars.  The  testi- 
mony shows  what  would  not  seem  to  be  matter  very  difficult  of 
proof,  that  the  lifting  of  a  numl>er  of  boxes  of  fruit  from  one  car 
and  taking  the  same  across  a  plank  a  distance  of  fifteen  or  twenty 
feet  over  to  another  car  and  there  depositing  them  would  not  pro- 
duce any  damage,  where  no  physical  injury  was  done  in  making  the 
change.  We  think  that  any  loss  sustained  by  the  plaintiffs,  on  the 
second  shipment,  was  due  to  the  perishable  character  of  the  article 
shipped  under  under  the  influence  of  the  summer  heat. 

We  next  examine  the  effect  of  the  transfer  at  Cincinnati  of  the 
boxes  of  the  first  shipment  from  the  fruit  ventilator  car  of  the  North- 
eastern Railroad  to  the  box  car  of  the  Baltimore,  Ohio  &  Southwest- 
cm  Railroad  Company.  We  think  the  condition  of  the  fruit  of  tbitk 
shipment,  when  it  reached  Pittsburg,  was  worse  than  some  of  de- 
fendants' witnesses  claim  it  to  have  been.  We  notice  an  item  of 
four  dollars  in  the  bill  of  charges  of  the  Pittsburg  Produce  Commis- 
sion Company  in  the  matter  of  the  sale  of  that  fruit  for  hauling  re- 
fuse to  dump,  which  is  significant.  Meyers,  the  president  of  that 
company,  says  the  bulk  of  the  lemons  were  in  good  condition ;  some 
of  them  almost  worthless;  the  oranges  almost  worthless;  good 
sound  stock  would  have  brought  from  fifty  to  seventy -five  cents  a  box 
more  than  that  for  which  they  actually  sold.  What  number  of  boxes 
were  sold,  either  of  oranges  or  of  lemons,  or  at  what  rate  per  box 
ythey  were  sold,  does  not  appear.  The  condition,  however,  would  be 
a  matter  of  no  moment,  unless  it  resulted  from  some  fact  making  the 
Northeastern  Railroad  Company  responsible  for  it.  Defendant  calls 
our  attention  to  the  fact  that  the  condition  of  the  fruit  which  was 
shipped  through  from  New  Orleans  to  Pittsburg  in  the  ventilator 
cars  was  no  better  than  that  forwarded  from  Cincinnati  in  the  box 
car,  bst  it  is  not  safe  to  reason  from  one  of  these  shipments  to  the 
other — the  conditions  might  have  been  different  in  the  two  cases. 
The  short  time,  however,  which  elapsed  between  the  placing  of  the 
imit  in  the  box  carat  Cincinnati  and  the  arrival  of  that  car  at  Pitts- 
burg disinclines  us  to  attribute  its  final  condition  exclusively  to  the 
fact  of  its  having  been  shipped  in  such  a  car.  It  is  true,  it  was  not 
fully  ventilated,  but  the  doors  were  left  partially  open  and  were 
slatted.  It  is  probable  the  condition  may  have  been  made  worse  by 
82 
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that  fact,  but  how  much  more  so  we  coald  not  say.  We  are  in- 
clined to  think  it  woald  have  reached  Pittsbarg  in  a  damaged  condi- 
tion, to  some  extent,  even  if  no  transfer  of  (;he  cars  had  been  made, 
and  it  is  to  be  noted  that  several  days  elapsed  after  the  frnit  reached 
Pittsburg  before  the  boxes  were  placed  in  the  hands  of  the  Pittsburg 
Produce  Commission  Company  for  sale,  by  reason  of  the  action  of 
the  consignee  in  declining  to  receive  it.  It  was  the  duty  of  the  con- 
signee to  have  received  it  and  tested  the  liability  of  the  defendant 
for  the  damage,  if  any  had  been  sustained,  as  the  acceptance  of  the 
goods  would  not  have  affected  that  question.  Shaw  vs.  South  Caro- 
lina Railroad  Company,  6  Richardson's  Law  Rep.  (South  Carolina) 
462. 

It  would  be  an  extreme  case  which  would  justify  a  refusal  by  a 
consignee  to  receive  freight  when  notified  (N.  O.,  Jackson  &  Great 
Northern  Railroad  vs.  Tyson,  46  Mississippi,  729).  Even  if  the  de- 
fendant were  liable  to  plaintiffs,  the  New  Orleans  &  Northeastern 
Railroad  Company  would  not  be  so  as  claimed.  Plaintiffs  practi- 
cally make  it  a  forced  purchaser  of  the  fruit  at  highest  market  rate 
(as  estimated  by  themselves)  at  Pittsburg,  and  this  without  deduc- 
tion of  freight  or  anything  else. 

The  District  Court  was  of  the  opinion  that  the  plaintiffs  had  not 
made  out  a  case  for  damages,  with  a  reasonable  degree  of  certainty. 
We  are  asked  to  say  it  erred  in  that  respect.  We  do  not  think  we 
are  authorized  to  do  so.     Certainly  not  as  to  the  second  shipment. 

The  transfer  of  the  fruit  to  another  car  at  Cincinnati  was  permis- 
sible under  the  custom,  on  which  plaintiffs  rely,  if  the  condition  of 
the  car  in  which  it  was  did  not  justify  its  going  further,  unless  de- 
fendants were  charged  with  fault  in  respect  to  that  very  matter.  As 
we  have  said  no  such  charge  is  made  in  the  present  pleadings,  and 
plaintiffs  themselves  accepted  the  cars  offered. 

We  think  the  ends  of  justice  will  be  best  subserved  by  affirming 
the  judgment  as  concerns  the  second  shipment  of  fruit,  reversing  it 
as  to  the  first  shipment,  and  entering  a  judgment  of  non-suit  on  that 
branch  of  the  case. 

It  is  ordered,  adjudged  and  decreed  that  the  judgment  appealed 
from  be  amended  by  dismissing  as  of  non-suit,  instead  of  rejecting 
finally,  so  much  of  plaintiffs'  demand  as  refers  to  the  shipment  of 
fruit  made  by  them  on  the  30th  of  May,  1892,  through  the  New  Or- 
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leans  &  Northeastern  Railroad  Company,  and  that,  as  so  amended,, 
the  judgment  appealed  from  be  and  the  same  is  hereby  afSrmed  ^ 
cost  of  appeal  to  be  paid  by  appellee. 


Isiawi 

49  1334* 

No.  12,114.  ,'48  1299 

,114    368 

The  Police  Jury  op  the  Parish  of  Lafourche  vs.  The  Police 
Jury  of  the  Parish  of  Terrebonne. 

Thu  reasoning  of  the  court  Is  no  part  of  the  decree,  and  when  the  decree  Is 
anibigruous  or  conflicting  in  its  terms,  consistently  with  the  authority  ti^e  law 
attributes  to  r€$  judicata,  the  court  may  construe  the  decree  so  as  to  reconcile 
repugnancy  In  its  expressions  and  m  ike  it  effective. 

A  PPEAL  from  the  Eighteenth  Jadicial  District  Conrt  for  the  Parish 
^^    of  Terrebonne.     Caillouet,  J, 


Clay  Knobloch  &  Son  for  Plaintiff,  Appellee. 


L.  F.  Suthon  and  /.  C.  Briant  for  Defendant,  Appellant. 


Argned  and  submitted  May  21,  1896. 

Opinion  handed  down  Jane  1,  1896. 

Rehearing  granted  Jane  16,  1896. 

Argned  and  submitted  on  rehearing  Jane  22,  1896. 

Opinion  handed  down  Jane  26,  1896. 


The  opinion  of  the  conrt  was  delivered  by 

Miller,  J.  The  plaintiff,  the  police  jury  of  Lafoarche,  sought  by 
this  suit  to  enjoin  the  police  jury  of  Terrebonne  from  collecting  li- 
censes of  oyster  fishermen  pursuing  their  vocation  within  the  limits 
of  Lafourche,  because  east  of  a  boundary  claimed  to  be  established 
as  that  of  the  parishes  of  Lafourche  and  Terrebonne  by  the  judg* 
ment  of  this  court,  and  the  petition  also  claimed  judgment  for  the 
amount  of  such  licenses  alleged  to  have  been  col'ected  by  the  parish 
of  Terrebonne.  There  was  the  exception  of  prematurity,  which 
being  overruled  the  defendant  answered,  insisting  that  the  boundary 
of  Lafourche  and  Terrebonne  was  not  that  relied  on  by  plaintiff^ 
controverting  the  interpretation  of  plaintiff  of  the  judgment  of  this 
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xiouTt  in  regard  to  the  boundary  of  th«  parishes,  claiming  that  the 
territory  in  respect  to  which  the  plaintiff  asserted  jurisdiction  was 
within  that  of  the  defendant,  the  parish  of  Terrebonne,  and  the  an- 
swer denied  liability  for  the  licenses  collected.  From  the  judgment 
of  the  lower  court,  maintaining  the  boundary  assested  by  Lafourche, 
^njoin'ng  license  collections  by  the  authorities  of  Terrebonne  east  of 
that  boundary  within  the  limits  of  Laf  nrche,  and  denying  relief  for 
the  licenses  claimed  to  have  been  illegally  collected  by  the  Terre- 
bonne authorities,  the  defendant  appeals. 

The  defendant,  the  parish  of  Terrebonne,  strenuously  insists  that 
the  territory  within  which  Lafourche  asserts  jurisdiction  is  within 
the  limits  of  Terrebonne.  These  parishes  have  had  a  previous  con- 
tention on  this  subject  reported  in  34  An.  1280,  Parish  of  Lafourche 
vs.  Parish  of  Terrebonne.  Created  in  1822,  the  lines  of  Terrebonne 
were  attempted  to  be  adjusted  in  1850  by  the  Act  No.  97  of  that 
year.  The  decision  in  84  An.  seems  to  have  been  ineffective  for 
ending  contention,  and  after  fifteen  }  ears  since  its  rendition  the  two 
parishes  now  confront  each  other  on  this  boundary  question,  revived 
owing  to  their  conflicting  pretensions  to  collect  the  oyster  bed 
revenues  under  the  legislation  of  1802.  The  contention  is  now  con- 
fined to  the  lower  portion  of  the  eastern  boundary  of  Terrebonne, 
which  is  thus  defined  in  the  acts:  from  the  middle  of  the  line  drawn 
from  the  lowe»  boundary  of  Ballot's  plantation  to  thc^  lower  side  of 
Lacoupe  of  Bayou  BoBuf,  thence  on  a  line  parallel  with  the  Lafourche 
to  within  eighty  arpents  of  the  Bayou  Terrebonne,  thence  winding 
around  the  settlement  of  the  bayou  to  a  distance  of  forty  arpents 
from  Bayou  Lafourche,  to  be  continued  until  a  distance  of  eighty 
arpents  from  the  Lafourche  can  be  effected  without  encountering  the 
limits  of  the  lands  on  the  Terrebonne ;  thence  still  at  a  distance  of 
eighty  arpents  from  the  Lafourche,  on  a  line  parallel  with  that 
bayou  to  the  Bayou  Blue  Water,  the  right  bank  of  which  to  the  sea 
shall  be  the  eastern  boundary.  In  the  previous  litigation  one  con- 
tention was  as  to  the  winding  line,  and  the  court  determined  it  con- 
tinued until  a  point  eighty  arpents  from  the  Lafourche  can  be 
reached  without  encountering  the  lands  on  the  Terrebonne.  84 
An.  1282,  1284.  The  decision,  it  is  claimed,  is  rea  judicata  of 
the  present  controversy  as  to  the  bayou,  with  which  the  eighty* 
arpent  line  connects.  The  discussion  in  that  case,  in  part 
directed  to  the  extent  of    the    winding    line,   when  the  opinion 
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came  to  deal  with  the  prolongation  of  that  line  it  was  made 
to  connect  with  the  Bay  on  Ohene.  That  connection,  we  think,  is. 
demonstrated  to  be  impossible.  The  Ghene  is  not  mentioned  in 
either  legislative  act  of  1812  or  1850,  which  of  course  were 
to  be  the  guides  of  the  coart.  The  court  observed  that  extracta 
from  the  American  State  papers  of  confirmations  of  lands  on  the 
Bayou  Blue  Water  led  to  the  conclusion  that  the  Ghene  was  the 
eastern  boundary.  The  conclusion  of  the  court  in  its  opinion  is  at 
variance  with  the  statutory  boundary  and  irreconcilable  with  the  line 
to  be  drawn  and  the  location  of  the  Ghene.  The  previous  decision 
determining  the  end  of  the  winding  line,  nothing  remained  but  the 
extension  of  that  line  parallel  with  the  Lafourche  and  eighty  arpenta 
from  it,  until  the  Blue  Water  was  reached.  Yet  the  court,  in  its 
opinion,  assumes  that  Bayou  Ghene  was  to  be  reached  by  the  pro- 
longed line.  The  testimony  and  the  maps  show  that  the  prolonged 
line  strikes  the  Blue  Water  and  not  the  Ghene.  Bayou  Blue  or  Bleu 
extends  from  the  west  of  the  parish  until  it  loses  itself  near  the 
Lafourche  on  the  east,  but  before  reaching  the  Lafourche  the  Blue 
unites  its<»lf  with  the  Bayou  Blue  Water,  which  pursues  its  way  ta 
the  sea.  The  eighty -arpent  line  begins  above  both  bayous,  and 
must  strike  the  Bayou  Blue  Water,  or,  as  the  testimony  shows,  doea 
strike  the  point  where  that  bayou  unites  with  the  Blue.  Bayou 
Ohene  or  Du  Ghien  is  south  of  Bayou  Blue,  west  of  the  Blue  Water,, 
pursues  its  course  to  the  sea  beyond  the  reach  of  any  line  paral- 
lel with  the  Lafourche  in  all  of  its  course  east  of  Bayou  Blue,  and 
still  iurther  east  of  the  Ghene.  The  Ghene  and  the  Blue  Water  are 
totally  distinct  and  not  connected.  From  the  earliest  and  all  timea 
they  have  been  distinguished.  No  one  could  find  the  Bayou  Blue 
Water,  otherwise  called  the  Ghene,  mentioned  in  the  opinion,  but 
each  are  well  known.  Bayou  Blue  Water  coincides  with  the  extension 
of  the  eighty- arpent  line  called  for  by  the  legislative  acts,  and  givea 
the  parish  a  definite  boundary.  Bayou  Du  Ghien  practically  gives  the 
parish  no  boundary,  because  disconnected  with  that  line.  If,  there- 
fore, the  reasoning  of  the  court,  in  reference  to  Bayou  Ghien,  leads, 
to  an  impossible  result,  if  that  expression  may  be  permitted,  it  seema 
to  us  it  must  be  discarded. 

The  reasoning  forms  no  part  of  the  decree.  Pepper  vs.  Danlap,. 
5  An.  200;  Keane  vs.  Fisher,  10  An.  261.  It  may  be  claimed  that 
the  reasoning  and  the  decree  coincide.     The  decree  is  that  Bayou 
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Blue  Water,  otherwise  called  the  Da  Ohene,  following  its  conrse 
to  the  sea  is  the  boandary.  The  decree  contemplates  one  continaous 
bayou  coinciding  with  the  eighty -arpent  line.  It  can  not  apply  to 
the  Du  Ohene,  because  it  is  not  and  can  not  be  connected  with  the 
•eighty- arpent  line,  nor  part  of  or  connected,  in  any  way,  with  the 
Bayou  Blue  Water.  Besides,  Blue  Water  is  not  and  never  was 
known  pb  Bayou  Du  Ohene.  Construing  this  decree  as  requiring  one 
continuous  bayou  extending  to  the  sea,  connected  with  the  eighty- 
arpent  line,  called  the  Bayou  Blue  Water,  we  must  hold  that  to  be 
the  boundary,  and  disregard  the  additional  name  the  court  applies 
by  the  expression  ''  otherwise  called  Du  Ohien,"  entirely  distinct 
from  the  Bayou  Blue  Water  and  utterly  repugnant  to  the  boundary, 
in  other  respects  fixed  by  the  decree  itself. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment 
of  the  lower  court  be  avoided  and  reversed,  and  it  is  now  adjudged 
and  decreed  that  from  the  point  where  the  line  winding  round  the 
settlements  on  Bayou  Terrebonne  reaches  a  distance  of  eighty 
arpents  from  the  Bayou  Lafourche  without  encountering  the  limits 
of  the  land  on  the  Terrebonne,  fixed  in  the  decree  of  this  court  in 
the  suit  of  these  parties,  rendered  on  the  tenth  day  of  Apiil,  1882, 
that  the  eastern  boundary  of  the  parish  of  Terrebonne  is  hereby 
decreed  to  be  a  line  parallel  with  the  Bayou  Lafourche,  still,  at  a 
distance  of  eighty  arpents  from  it  to  the  Bayou  Blue  Water,  follow* 
ing  its  right  bank  to  the  sea,  and  that  the  oyster  beds  west  of  that 
line  be  decreed  to  be  part  of  said  pnrish  of  Terrebonne,  and  that  the 
decree  of  the  lower  court,  in  respect  to  the  money  demand  of  the 
parish  of  Lafourche,  be  affirmed,  the  plaintiCf,  appellee,  to  pay 
costs. 

On  Application  fob  Rehearino. 

In  view  of  the  importance  of  this  case  and  the  aid  to  a  correct  de- 
cision it  is  urged  the  court  will  derive  from  additional  testimony  and 
reargnment,  it  is  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  avoided  and  reversed ;  that  the  former  judgment 
of  this  court  be  set  aside,  and  it  is  farther  ordered  and  decreed  that 
this  case  be  and  it  is  hereby  remanded  to  the  lower  court  for  an- 
other trial. 
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No.    12,127. 
Henby  B.  Hbwes  bt  als.  vs.  John  P.  Baxter. 

The  executor  and  tutor  of  the  minor  beirs  of  the  testator  who  takes  charge  of 
property  of  a  partnership  of  which  the  deceased  was  a  member,  tlie  other 
partners  giying  the  property  no  attention,  is  not  to  be  deemed  an  inter- 
meddler,  but  however  his  control  of  the  property  may  be  regarded,  he 
acquits  himself  of  all  responsibility  by  proper  care  of  the  property  and  its 
faithful  application  in  discharging  the  partnership  liabilities.  Civii  Code,  Arts. 
2296,  2299. 

'While  the  exercise  of  the  right  of  suffrage  in  this  State  has  its  influence  in  solving 
the  question  of  domicile  of  a  party,  it  is  not  conclusive,  and  in  the  determina- 
tion of  such  question  the  nature  of  the  domicile  the  party  is  supposed  to  have 
here,  the  purpose  that  brought  him  to  the  State,  the  time  he  spends  here  and 
elsewhere,  where  bis  wife  and  family  are,  his  declarations  and  conduct,  must 
all  be  considered  in  ascertaining  his  domicile.  Succession  of  Franklin,  7  An. 
396. 

A  PPEAL  from  the  Nineteenth  Judicial  District  Court  for  the  Parish 


of  Iberia     VoorhieB^  J. 


Foster  dk  Broussard  and  Beattie  dCr  Beaitie  for  Plaintiffs,  Appellants. 


Philip  H.  Mentz  and  Walter  J,  Burke  for  Defendants,  Appellees. 


Argued  and  snbmitted  June  6,  1806. 
Opinion  handed  down  Jane  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  plaintiffs  appeal  from  the  judgment  dismissing 
their  suit  and  dissolving  their  attachment. 

It  seems  that  the  firm  of  Milmo,  Stokoe  &  Co.,  composed  of  B. 
Milmo,  Mrs.  Stokoe  and  Henry  B.  Hewes,was  dissolved  by  the  death 
of  Milmo.  Another  member,  Mrs.  Stokoe,  died.  Baxter,  tbe  de- 
fendant, became  executor  of  Milmo  and  tutor  of  his  minor  children, 
and  the  heirs  of  Mrs.  Stokoe  were  represented  by  their  uncle,  J.  W. 
Stokoe.  There  was  a  suit  for  the  partition  of  the  partnership  prop- 
erty soeceeded  by  another,  for  the  settlement  of  the  partnership,  in 
which-  A  liquidator  was  appointed.  Then  came  an  agreement  in- 
tended to  end  litigation,  dispensing  with  the  liquidator  and  propos- 
ing that  the  partnership  debts  outstanding  should  be  collected,  its 
other  assets  realized  and  its  liabilities  discharged  by  Baxter,  the 


1304  SUPREME  COURT  OF  LOUISIANA. 

Hewes  et  als.  vs.  Baxter. 


execntor  of  Milmo,  aad  tutor  of  his  children,  Stokoe,  as  tator  of  hia 
children,  and  Hewes.  Baxter  represented  the  largest  interest,  ten- 
eighteenths;  of  the  remaining  interest  the  Stokoe  heirs  owned  three- 
eighteenths  and  Hewes  five -eighteenths.  The  attempt  at  liquidation 
by  the  representatives  of  the  interest  of  the  heirs  and  Hewes  utterly 
failed.  They  disagreed  about  selling  property,  employing  laborers, 
paying  debts  and  other  details  of  the  business.  Owing  to  these  dis- 
sensions between  the  parties,  the  liquidation  was  obstructed,  the 
partnership  property  exposed  to  seizure  by  creditors  and  the  interest 
of  all  concerned  menaced.  Stokoe  and  Hewes  ceased  to  exert  any 
control.  Of  course,  they  had  their  complaints  of  Baxter,  and  the 
record  shows  that  he  imputes  to  them  neglect  and  violations  of  their 
duties  as  liquidators.  It  is  not  requisite  to  pass  any  judgment  as  to 
those  differences,  but  the  result  was  that  Stokoe  and  Hewes  seem  to 
have  abandoned  all  participation  in  the  settlement  of  the  partner- 
ship, and  the  care  and  disposition  of  its  property ;  the  collections^ 
from  its  debtors  and  settlements  of  its  liabilities  were  assumed  by  the 
defendant,  aided  by  his  nephew,  one  of  the  heirs  of  the  deceased 
partner,  Milmo.  This  administration  of  the  defendant  lasting  some 
months  resulted  in  realizing  the  partnership  property  and  paying  ita 
debts. 

This  suit  brought  by  the  heirs  of  Milmo,  Hewes  and  Stokoe,  repre- 
senting the  heirs  of  the  other  partner,  Mrs.  Stokoe,  seeks  to  hold 
Baxter,  the  defendant,  as  an  intermeddler  with  the  partnership 
property.  One  of  the  plaintifiTs,  Baxter  Milmo,  suing  individually 
as  heir  of  his  father,  the  member  of  the  firm,  and  as  tutor  of  the 
minor  heirs,  participated  with  the  defendant  in  the  administra- 
tion charged  in  the  petition  to  have  been  intermeddling  or  an  illegal 
assumption  of  control.  The  defendant,  as  executor  or  tutor,  ren- 
dered the  account  we  find  in  the  record.  It  is  our  inference  that  the 
account  is  that  filed  in  the  succession  of  Milmo.  Neither  briefs  nor 
the  record,  unless  our  examination  has  overlooked  it,  give  us  in- 
formation of  the  rendition  of  this  account.  W^  gather  from  the 
record  that  books  were  kept  during  the  defendant's  gestion,  the 
entries  in  large  part  made  by  the  nephew,  one  of  the  plaintiffs»  and 
we  presume  there  was  thus  furnished  the  basis  for  the  account,  the 
copy  of  the  debit  side  of  which  is  annexed  and  made  part  of  the  peti- 
tion. These  dedbits  are  the  amounts  derived  by  the  defendant  dur- 
ing his  administration  from  the  sales  of  the   partnership  property 
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and  coHection  of  its  assets,  and  jadgment  for  the  entire  amount  of 
these  debits  is  demanded  on  the  allegations  in  substance,  of  defend- 
ant's wrongful  intermeddling  with  the  assets  and  property  from 
which  were  derived  the  amount  for  which  he  is  sued. 

The  answer  in  substance  is  that,  as  the  executor  of  Milmoand  tutor 
of  his  children,  the  defendant  was  constrained  to  give  attention  to 
the  property  of  the  partnership  of  Milmo,  Stokoe  &  Oo. ;  avers  the^ 
agreement  under  which  he,  with  Hewes  and  Stokoe  as  tutor,  were  to 
take  charge,  and  the  dissensions  and  other  circumstances  which  led  . 
to  the  control  exerted  by  defendant  and  his  nephew,  one  of  the 
plaintiffs.  The  answer  admits  the  accounts  attached  to  the  petition, 
but  avers  that  all  that  was  realized  by  defendant  was  faithfully  ap- 
plied to  the  debts  and  liabilities  of  the  partnership  and  payments  to 
the  Milmo  heirs,  and  that  the  account  on  the  books  then  under  plain- 
tiffs' control  will  show  that  application. 

The  lower  court,  after  hearing  the  testimony,  making  a  huge  rec- 
ord, dismissed  the  plaintiffs'  demand,  dissolved  the  attachment,  and 
this  appeal  by  plaintiffft  followed. 

We  do  not  appreciate  that  Baxter,  under  the  circumstances,  can 
be  deemed  an  intermeddler.  He  was  the  executor  and  tutor  of  the 
minor  children  of  Milmo,  representing  as  such  more  than  one-half 
interest  in  the  property.  By  the  agreement  he  was  entitled  to  par- 
ticipate in  the  liquidation.  The  testimony  does  not  impress  us  it  was 
his  fault  that  Hewes  and  Stokoe  withdrew  from  the  liquidation. 
If  they  had  cause  of  complaint  of  the  defendant,  they  might  have 
sought  the  court  to  have  some  one  put  in  charge.  Instead, 
they  seem  to  have  abandoned  all  charge.  It  is  in  proof  that 
Stokoe  refused  to  sign  checks  to  pay  debts,  and  Hewes,  th  ugh  not  as 
pronounced  in  opposition  to  the  joint  liquidation  agreed  upon,  con- 
curred to  some  extent,  at  least,  in  the  course  of  Stokoe.  At  any  rate 
Baxter  with  the  large  interest  in  his  hands  found  himself  under  the 
necessity  of  abandoning  control  or  provoking  anew  the  appointment 
of  a  liquidator  with  useless  expense,  all  had  agreed  to  avoid,  or  con- 
tinning  his  attention  to  the  business.  We  can  not  perceive  that  this 
determination  in  itself  is  to  fasten  on  him  a  liability.  The  Code 
recognizes  the  liability  arising  on  the  part  of  one  who  takes  on  him* 
self  the  management  of  another  business.  It  can  hardly  be  said  in 
this  case  that  Baxter  <'of  his  own  accord,"  as  the  Code  puts  it, 
undertook  this  business.     In  some  sense,  at  least,  it  was  imposed  on 
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him  by  his  responsibility  as  executor  and  tutor.  The  agreement  ac- 
corded with  that  responsibility,  and  although  Hewes  and  Stokoe  de- 
clined continuing  the  liquidation,  itdid  not  leave  Baxter  in  the  position 
of  an  intruder.  Civil  Code,  Article  2206,  et  aeq.  In  this  point  of  view 
it  remains  to  inquire  into  his  administration,  whether  marked  by  the 
care  and  prudence  the  Code  exacts.  Even  if  he  could  be  deemed 
an  intermeddler,  if  he  has  faithfully  administered,  there  can  be  no 
liability.  Still  .less  can  he  be  made  subject  to  a  liability  because 
acting  for  the  interest  of  all  with  an  agency  that  might  be  deemed 
implied  by  full  knowledge  of  his  course  on  the  part  of  Hewes  and 
Stokoe,  with  no  effort  on  the  part  of  either  to  take  control  from  him 
or  any  action  on  their  part  evincing  any  concern  in  the  business. 

On  the  threshold  of  the  examination  of  defendant's  receipts  and 
expenditures  while  in  charge  of  the  partnership  property  we  are 
met  by  the  objection  to  the  books  in  which  the  defendant  k^pt  his 
account,  the  entries  in  which  were  in  large  part  made  by  his  nephew. 

We  gather  from  the  record  the  credit  side  of  the  account  is  from 
the  books.  la  the  testimony  the  direct  and  cross-examination 
refers  to  the  books.  We  think  the  lower  court  properly  overruled 
the  objection,  and  defendant,  as  a  witness,  testified  to  the  items  of 
the  account  from  his  own  knowledge. 

We  do  not  find  in  the  petition  any  allegations  of  sacrifice  or  loss 
of  assets.  The  plaintiffs'  brief  alludes  to  the  deposit  of  the  money 
of  the  estate  in  a  Milwaukee  bank.  If  this  refers  to  the  funds  in  the 
defendant's  hands,  as  executor,  the  deposit  might  be  the  subject  of 
investigation  in  the  succession  proceedings,  and  we  perceive  his 
account  was  filed  as  executor,  and  the  controversy  appears  to  have 
been  confined  to  specific  items.  But  unless  this  deposit  was  followed 
by  loss,  it  is  of  no  pertinence  in  this  discussion.  The  substantial 
charge  in  the  petition  is  that  defendant  in  the  course  of  his  alleged 
intermeddling  collected  certain  amounts,  and  has  failed  to  account. 
The  collections  are  admitted.  We  are  not,  except  to  a  very  limited 
extent,  aided  by  plaintiffs'  brief,  with  any  specifications  of  the  col- 
lections not  accounted  for,  and  in  the  brief  there  is  a  discussion  with 
reference  to  a  charge  by  defendant  for  salary,  another  for  sums  paid 
for  support  of  the  Milmo  children,  which  appears  in  his  account  as 
executor,  and  the  brief  claims  besides,  under  any  aspect  of  the  case, 
judgment  for  the  difference  between  debits  and  credits.  One  of  the 
plaintiffs,  Hewes,  In  his  testimony,  referring  to  the  books  and  to  the 
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credit  side  of  the  accouDt,  states  his  ignorance  as  to  many  of  the 
charges,  admits  some  few,  and  to  those  thos  admitted  it  is  claimed  the 
defendants'  credit  should  be  restricted.  It  was  natural,  in  our  view, 
the  witness,  giving  but  little  attention  to  the  business,  should  not  have 
the  knowledge  of  every  particular  item,  but  it  is  not  easy  to  appreciate 
that  if  defendants'  account  of  over  four  thousand  dollars  of  collec- 
tions and  expenditures  was  not  in  the  main  correct,  that  the  witness 
would  not  have  been  able  to  make  that  statement.  But  we  perceive, 
in  the  course  of  his  examination,  being  asked  to  point  out  one  charge 
not  necessary  for  the  concern,  answers,  did  not  see  any  were  neces- 
sary, because  under  the  agreement  no  money  was  to  be  touched. 
This  is  to  be  understood,  we  think,  not  as  a  denial  of  the  correctness 
of  the  charges,  but  defendants'  right  to  use  the  firm's  funis  after 
the  disagreement.  The  answer,  therefore,  does  not  meet  the  issue 
made  by  defendant  that  every  dcUar  he  applied  was  for  the  firm's 
debts.  This  witness,  pressed  further  to  point  out  any  item  to  the 
firm's  detriment,  indicates  two  or  three  small  items;  postoffice  box 
rent  and  small  expenses  not  amounting  to  more  than  a  few  dollars. 
On  the  other  hand,  we  have  the  testimony  of  the  defendant  extend- 
ing to  the  entire  account  given  with  a  precision  and  detail  that  com- 
mends it  to  our  acceptance.  With  plaintiffs'  brief  specially  directed 
only  to  the  charges  to  which  we  have  alluded,  we  have  endeavored 
to  give  attention  to  all  the  testimony  in  this  record  of  two  hundred 
pages,  and  we  reach  the  conclusion  that  the  defendant  has  ac- 
connted  for  the  funds  he  received,  the  conclusion  also  of  our  learned 
brother  of  the  District  Court.  This  conclusion,  of  course,  reserves 
the  charges  specifically  disputed  by  plaintiffs. 

There  were  charges  for  defendant's  salary  previous  to  what  is 
termed  the  agreement.  This  was  recognized  by  that  agreement. 
The  charge  for  salary  since  the  agreement  was  at  the  same  rate. 
In  onr  appreciation  the  defendant's  services  were  in  the  interest  of 
the  partnership.  They  tended  to  preserve  its  property.  We  think, 
nnder  the  circnmstances,  the  charge  for  salary  could  not  be  subject 
of  reasonabl  3  objection.  If  his  commissions  as  executor  are  to  be 
considered,  they  were  paid  by  the  succession,  not  by  Hewes  and  the 
Stokoe  heirs.  They  represenr  but  eight -eighteenths,  and  the  pro- 
portion of  the  amount  charged  for  salary  to  be  borne  by  them  is 
small  considering  the  benefit  the  partnership  property  derived  from 
defendant's  services.    As   the  sums   in  the  account  paid  for  the 
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sapport  of  the  MUmo  hein  were  in  excess  of  the  interest  of  their 
father  in  the  partnership  property,  we  think,  as  the  snit  is  against 
the  executor  of  Milmo,  any  question  as  to  these  sums  should  be  re- 
ferred to  an  adjustment  of  the  partnership  accounts.  The  defend- 
ant, as  executor,  is  entitled  to  retain  any  amount  to  which  the  de- 
ceased Milmo  is  entitled. 

The  account  exhibits  assets  realized  by  defendant  amounting  to 
four  thousand  six  hundred  and  seventy- five  dollars  and  seventy -five 
cents  and  expenditures  amounting  to  four  thousand  four  hundred 
and  forty- four  dollars  and  one  cent.  This  account,  sued  on  by  plain- 
tiffs, admitted  by  defendant,  and  to  which  all  the  testimony  has  been 
directed,  is  the  test  of  his  liability.  While  it  is  maintained  by  the 
lower  court  there  is  no  proof  of  any  debt  and  the  same  proposition 
is  uriced  in  defendant's  brief,  still  there  is  the  excess  of  collections 
over  expenditures  of  two  hundred  and  thirty -four  dollars  and 
seventy- four  cents,  for  which,  in  our  opinion,  there  must  be  judg- 
ment in  favor  of  the  plaintiff  Hewes  and  the  representatives  of  the 
Stokoe  heirs  to  the  extent  of  their  proportions  of  interest  in  the 
partnership.  The  defendant  still  the  executor  of  Milmo  is  entitled 
to  retain  the  Milmo  interest  in  the  fund  tn  his  hands,  for  which  he  is 
accountable  as  executor. 

On  the  right  to  attach  we  find  tliat  defendant  came  here  about 
six  years  since,  and,  as  we  understand  the  record,  the  buslDess 
in  which  he  was  engaged  has  ended.  He  is  not  a  housekeeper.  His 
wife  left  the  State  abouc  two  years  ago,  the  climate  not  agreeing 
with  her,  has  since  lived  in  Michigan,  defendant's  original  domicile, 
and  where  we  think,  under  the  testimony,  he  spends  his  time,  with 
occasional  visits  to  Iberia,  in  which  the  partnership  was  located  and 
wliere  the  judicial  proceedings  connected  with  the  partnership  were 
conducted.  When  visiting  Iberia  on  these  visits  we  presume  defend- 
ant lives  at  a  hotel.  It  is  in  proof  he  was  registered  at  a  hotel  as  of 
Michigan.  This,  he  claims  was  a  mistake,  but  in  his  testimony  he 
speaks  of  fiianistee  In  that  State  as  his  home.  The  votes  he  cast 
here  are  entitled  to  weight,  as  is  his  vote  for  school  directors  in 
Michigan,  but  neither  votes  there  or  here  are  conclusive.  Sncces- 
sion  of  Franklin,  7  An.  395.  The  facts.that  he  left  Louisiana,  though 
temporarily,  it  is  claimeti ;  that  his  wife  has  been  for  two  years  oon- 
tiauoosly  in  Michigan;  the  time  he  spends  there;  the  end  of  the 
bnslness  that  brought  him  to  Louisiana;  that  he  had  no  dwelling 
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here,  accompanied  with  his  own  declaration  Michigan  was  his  home, 
all  led  as  to  the  conclusion  that  he  was  a  non-resident,  and  the  at- 
tachment mast  be  maintained. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  jud$(ment  of 
the  lower  court  be  avoided  and  reversed,  and  it  is  now  ordered  and 
decreed  that  the  plaintiffs,  H.  B.  Hewes,  and  John  W.  Stokoe,  tutor  of 
the  minors,  Neil  and  Mary  Stokoe,  do  have  and  recover  from  the 
defendant,  John  P.'  Baxter,  the  sum  of  one  hundred  and  four  dollars 
and  thirty -two  cents  ($104.82)  with  legal  interest,  being  eight- 
eighteenths  of  the  balance  in  his  hands,  with  privilege  on  the  property 
attached,  with  costs. 


No.  12,198. 
State  of  Louisiana  vs.  Clarence  Parham.  ens^^ 

A  declaration  made  by  a  person  in  articulo  mortis^  reduced  to  writing  by  his  attend- 
ing physician,  signed  by  the  declarant,  and  his  signature  attested  by  a  justice 
of  the  peace,  Is  admissible  In  eTidence  as  a  dying  declaration,  the  only  objec- 
tion being  that  having  been  thus  written,  it  was  not  in  proper  form,  and, 
therefore,  incompetent  and  inadmissible  as  secondary  and  hearsay  testimony. 

APPEAL  from  the    Twentieth    Judicial  District    Court    for    the 
^     Parish  of  Ascension.     Quion^  J, 


M,  J.   Ounningfiami  Attorney  General,  and  O.  D.  Billon,  District 
Attorney,  for  Plaintiff,  Appellee. 


Edward  N.  Pugh  for  Defendant,  Appellant. 


Submitted  on  briefs  June  6,  1896. 
Opinion  handed  down  June  15,  1896. 
Rehearing  refused  June  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant,  having  been  indicted  for  the  murder 
of  John  Clayton,  was  tried  and  convicted  of  manslaughter  and  sen- 
tenced to  imprisonment  in  the  penitentiary,  at  hard  labor,  for  a  pe- 
riod of  six  years,  and. from  that  verdict  and  sentence  he  prosecutes 
this  appeal. 
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The  only  qnestioa  which  is  presented  for  decision  ia  the  mdmiesibil- 
itr  rel  worn  of  an  alleged  dying  declaralion  of  the  deceased  which 
was  offered  in  evidence  at  the  triaL  The  record  discloses  that  dor- 
log  the  progress  of  the  trial  there  was  offered  on  the  part  of  the 
State  what  purported  to  be  the  dying  declaration  of  the  deceased, 
to  the  introdnction  of  which  the  defendant's  counsel  objected  on 
the  sole  gronnd  that  the  paper  presented  as  a  dying  declaration  was 
not  one  in  point  of  fact,  because  it  had  not  been  written  by  a  person 
authorized  to  take  dying  declarations;  and  said  objection  having 
been  overruled  and  the  paper  admitted  in  evidence,  he  reserved  a 
bill  of  exceptions  to  the  ruling  of  the  court. 

The  bill  of  exceptions  states  that  defendant's  counsel  objected  to 
the  introduction  in  evidence  of  a  paper  purporting  to  be  a  dying  dec- 
laration '<  on  the  ground  that  said  paper,  on  its  face,  was  illegal  and 
InadmiBsible,  the  body  being  in  one  handwriting  and  the  signature  of 
the  justice  of  the  peace  in  another — said  instrument  showing  that 
the  body  of  the  instrument  was  in  the  handwriting  of  a  third  per- 
son," etc.  That  the  instrument  of  writing  having  been  written  by  a 
third  person,  and  only  st^fitad  by  a  justice  of  the  peace  authenticat- 
ing the  signature  of  the  deceased,  it  was  mere  hearsay  and  second- 
ary evidence,  and  for  that  reason,  should  not  go  to  the  jury. 

That  prior  to  the  introduction  of  that  paper  in  evidence,  Thomas 
H.  Stuckey  was  sworn  as  a  witness  and  testified  that  while  be  had 
received  the  declaration  it  had  been  reduced  to  writing  by  the 
physician  who  was  attending  upon  the  deceased,  because  the  latter 
wrote  a  more  legible  hand  than  he  did. 

On  overruling  the  defendant's  objection  the  trial  judge  made  the 
following  assignment  of  his  reasons  for  admitting  the  paper  in  evi- 
dence, viz. : 

'*  Before  the  dying  declaration  referred  to  was  offered  by  the  Dis- 
trict Attorney  and  objected  to  by  the  defendant's  counsel,  the  justice 
of  the  peace,  Siuckey,  who  received  the  declaration,  testified  that 
he  had  the  same  reduced  to  writing  by  the  attending  physician, 
becaose  the  latter  wrote  a  more  legible  handwriting,  and  for  no 
other  reason.  He  declared,  however,  that  all  the  dying  man  said 
was  contained  in  the  dying  declaration,  which  he  read  over  to  him 
after  he  had  finished  making  it,  and  that  the  whole  was  done  in  his 
presence  and  in  his  hearing  and  under  his  supervision. 

''In  view  of  the  foregoing  and  the  fact  that  the  justice  avers  that 
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the  dying  man  said  what  the  declarations  contained,  I  admitted  the 
same  in  evidence." 

The  objection  only  relates  to  the  form  of  the  declaration,  and  does 
not  extend  to  its  aubetance.  It  does  not  raise  the  question  as  .to 
whether  a  proper  basis  had  been  laid,  preliminarily,  for  its  introdac- 
tion  in  evidence. 

The  paper  is  brought  up  in  the  original,  and  is  appended  to  the 
transcript;  and  it  appears  to  have  been  signed  by  John  Oiayton,  the 
deceased,  by  his  mark,  in  the  presence  of  the  Justice  of  the  Peace. 

To  the  paper  is  appended,  immediately  after  the  sigaatnre  of  the 
deceased,  this  jorat,  viz. : 

*'  In  testimony  whereof  I  have  herennto  set  my  hand  the  day  and 
year  first  above  written. 

"  (Signed.)  Thos.  H.  Stuckby, 

"  Justice  Peace,  Tenth  TFdrd.*' 

Same  is  commenced  by  the  following  caption,  namely : 

*'  State  of  Louisiana,  Parish  of  Ascension.  Be  it  known  that  on  this 
3d  day  of  October,  1895,  at  10 :30  o'clock  A.  M.,  I,  Thomas  H.  Stuckey, 
a  Justice  of  the  Peace,  in  and  for  the  parish  of  Ascension,  at  the  re- 
quest of  William  Nettles,  went  to  the  house  of  William  Nettles,  in 
the  parish  aforesaid,  to  take  the  dying  declarations  of  John  Oiayton; 
and  it  appearing  to  me  that  any  statement  the  said  John  Oiayton 
might  desire  to  make  would  be  made  with  a  full  consciousness  of  ap  - 
proaching  death,  I  then  and  there  proceeded  to  take  the  dying  dec- 
laration of  the  said  John  Oiayton,"  etc. 

We  are  aware  of  no  particular  form  in  which  a  dying  declaration 
must  be  couched;  and  counsel  has  referred  us,  in  his  brief,  to  no  de- 
cision which  suggests  the  necessity  of  any  particular  form,  or  cere- 
monial, to  be  observed  in  order  that  same  be  rendered  admissible  in 
evidence. 

On  the  contrary,  Mr.  Bishop  lays  down  the  rule  that  the  dying  dec- 
laration may  be  "  written  or  oral,  be  sworn  to  or  not,  come  through 
an  interpreter,  be  by  a  mere  pressure  of  the  hand  or  otherwise.  If 
made  before  death  seemed  impending,  they  will  be  rendered  good 
by  repetition  or  assent  afterward.  If  in  writing,  the  writing  must 
be  produced  in  evidence  of  them.  If  oral,  they  may  be  orally  proved, 
and  the  evidence  will  suffice. 

*'  When  the  declarant  leaves  a  statement  so  far  unfinished  that  it 
appears  probable  he  meant  to  qualify  it  by  something  further,  it 
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is  not  admissible;  bat  his  inability,  or  mere  omission  to  go  over  the 
whole  transaction,  or  to  speak  to  another  part  of  it,  wiU  not  ezclade 
from  the  jury  what  he  has  said."  1  Bishop  Crim.  Proc,  Sec.  1213; 
Wharton's  Grim.  Ev.,  Sees.  287,  293;  Commonwealth  vs.  Casey,  11 
Cashing,  417;  State  vs.  Daniel,  31  An.  91;  State  vs.  Somoier,  33  An. 
237. 

Dying  declarations  are  admissible  whether  made  to  an  ofBcer  or  to 
private  persons,  and  they  are  none  the  less  admissible  because  they 
have  been  made  to  the  attending  physician.  State  vs.  Trivas,  32  An. 
1086;  Whar.  Crim.  Ev.,  Sec.  800;  1  Bish.  Crim.  Pr.,  Sec.  1213;  State 
vs.  Alexander  Vianz,  8  An.  514. 

In  the  coarse  of  the  opinion  of  the  Massachasetta  court,  in  Com. 
vs.  Casey,  supra,  is  foand  this  very  pertinent  paragraph,  viz. : 

**  If  the  injured  party  had  but  the  action  of  a  single  finger,  and 
with  that  finger  pointed  to  the  words  yes  or  no,  in  answer  to  ques- 
tions, in  such  a  manner  as  to  render  it  probable  that  she  understood, 
and  was  at  the  time  conscious  that  she  could  not  recover,  then  it  is 
admissible  testimony." 

And  the  court  held,  in  Jones  vs.  State,  71  Indians,  66,  that  "where 
dying  declarations  are  communicated  by  signs  to  one,  and  reduced  to 
writing  by  another,  but  afterward  read  over  to  and  signed  by  the 
deceased,  who  said  they  were  correct,  such  written  statement  is 
competent  evidence  to  go  to  the  jury." 

To  like  eifect  is  McHugh  vs.  State,  31  Ala.  317. 

The  foregoing  authorities  make  it  clear  that  the  declaration  was  in 
f<yrm  unobjectionable,  and  was,  consequently,  admissible  in  evidence 
against  the  defendant. 

That  it  was  written  by  the  attending  physician,  and  the  signature 
of  the  deceased  subsequently  appended  and  authenticated  by  a 
justice  of  the  peace,  does  not  militate  against  it. 

The  brief  of  defendant's  counsel  is  chiefly  confined  to  a  discussion 
of  the  question  of  whether  a  sufficient  basis  had  been  laid  for  the 
introduction  of  the  declaration,  but  it  is  not  justified  by  the  record,  as 
it  does  not  appear  that  this  question  was  either  raised  or  decided  in 
the  court  below. 

Judgment  affirmed. 
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No.   12,141. 

Obr  &  Laubbnheiueb  Company,  Limited,  vs.  John  Wilson  &  Co. 

Ship  agents  and  fruit  dealers  having  contracted  for  the  lease  of  a  vessel  for  use  in 
thelrbusiness,  at  a  fixed  price  and  for  a  definite  term,  deliverable  about  the 
30th  of  Jnly,  1894,  are  not  at  liberty  to  recede  from  their  engagement  at  will, 
and  decline  to  accept  delivery,  if  tendered  seasonably;  and,  having  declined  to 
accept  delivery  of  the  vessel  when  formally  tendered  to  them  on  the  29th 
of  July,  1894,  they  have  become  bound  to  the  plaintiff  as  lessors  in  the  full 
amount  of  the  price  stipulated  In  the  contract. 

An  effort  on  the  part  of  the  lessors,  subsequently  to  the  defendants'  default,  to  use 
the  vessel  so  as  to  reduce  their  damages  to  a  minimum,  can  not  be  viewed  as  an 
acquiescence  in  their  abandonment  of  their  contract,  which  defeats  plaintiffs' 
recovery. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 

Bernard  Titche  for  Plaintiff,  Appellant. 


Dart  dr  Keman  and  U.  Marinoni,  Jr.,  for  Defendants,  Appellees. 


Argned  and  submitted  June  8,  1896. 
Opinion  handed  down  Jane  15,  1896. 
Decree  amended  and  rehearing  refused  June  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  This  is  an  action  in  damages  for  the  breach  of  a 
-charter  party,  and  plaintiff  demands  of  the  defendant  the  sum  of 
two  thousand  one  hundred  and  eighty- two  dollars,  as  the  compensa- 
vtion  due  therefor. 

From  a  judgment  of  the  court  in  favor  of  the  defendant,  rejecting 
plaintiff's  demand,  it  has  appealed. 

The  case  of  the  plaintiff,  as  stated  in  its  petition,  is  that  in  the 
noionth  of  July,  1894,  it  entered  into  a  contract  with  defendant, 
whereby  it  agreed  to  lease  or  charter  to  the  latter,  who  agreed  to  ac- 
cept and  pay  for  same,  a  certain  steamship  named  Sunnivaj  for  the 
period  of  one  month,  at  the  rate  of  four  hundred  and  fifty  pounds 
sterling,  which  are  of  the  equivalent  value  of  two  thousand  one 
liundred  and  eighty- two  dollars  and  fifty  cents  in  American  currency. 

That  said  contract  was  made  by  correspondence  between  the  par- 
SB 
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ties  in  the  form  of  telegraphic  dispatches — ^the  plaintiff  having  car- 
ried on  its  correspondence  through  W.  W.  Hnrlbnrt  &  Co.,  a  firm  of 
ship  brokers  of  New  York,  who  acted  in  the  capacity  of  agents  for 
the  defendants,  for  whom  the  said  firm  had  power  and  authority  to 
contract. 

That  it  attaches  to  its  petition  all  the  original  telegrams  which  were 
received  daring  the  course  of  said  correspondence,  and  copies  of  all 
those  sent  to  and  received  by  W.  W.  Hurlburt  &  Co. — the  originals 
of  the  latter  being  in  defendant's  possession — as  the  evidence  of  the 
aforesaid  contract. 

That  said  vessel,  8unnxva,  was  to  be  ready  for  the  nse  of  the  de- 
fendants, according  to  the  terms  of  the  aforesaid  agreement,  "  about 
the  30th  of  July,  1894,  and  that  on  the  29th  of  July,  1894,  the  said 
vessel  being  then  in  the  port  of  Mobile,  Ala.,  and  ready  for  deliv- 
ery," it  was  tendered  to  the  defendants,  and  by  them  refused.  That 
by  said  refusal  and  declination  of  said  vessel  defendants  violated 
their  contract  and  bound  themselves  for  the  aforesaid  contract  prica 
of  its  lease,  which  it  is  entitled  to  recover. 

The  prayer  of  the  petitioner  is  for  judgment  conformably  to  the 
foregoing  allegations  against  the  firm  of  John  Wilson  &  Co.  and  the 
individual  members  thereof  in  Bolido. 

Defendants  excepted  that  proper  parties  defendant  had  not  been 
made — insisting  that,  if  any  contract  had  been  made  such  as  the 
plaintiff  describes,  it  was  made  and  entered  into  ''  by  plaintiff  with 
the  Bluefields  Banana  Company,"  and  that  if  any  action  they  have, 
it  is  against  the  latter,  and  not  against  the  exceptors. 

This  exception  was,  by  consent,  referred  to  the  merit's. 

For  answer  the  defendants  aver  that  their  business  was  that  of 
ship  brokers  and  agents  and  fruit  importers,  and  in  said  capacitiea 
the  agents  of  the  Bluefields  Banana  Company,  a  corporation  or- 
ganized and  doing  business  at  Galveston,  Texas,  and  at  Bluefields, 
Nicaragua  and  which  has  for  its  objects,  among  others,  the  operat- 
ing and  chartering  of  vessels  from  various  points  to  Bluefields. 

That  while  admitting  the  genuineness  of  the  various  telegrams 
plaintiff  has  declared  upon,  they  aver  that  the  contract  represented 
therein  for  the  charter  of  any  vessel  was  for  the  Bluefields  Banana 
Company,  and  that  the  plaintiff  was  well  acquainted  with  the  fact  of 
this  agency,  and  with  the  fact  that  John  Wilson,  whose  name  ap- 
pears in  said  telegram,  is  the  first  vice  president  of  the  said  com^ 
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pany,  and  that  the  transaction  was  for  the  use  and  benefit  thereof* 

'^Tbat  whatever  correspondence  or  transactions  occurred  with 
petitioners  were  made  with  John  Wilson  in  his  capacity  of  agent  and 
first  vice  president  of  said  company,  and  that  any  right  of  action,  if 
any  petitioners  have,  should  be  against  the  said  Bluefields  Banana 
Company,  and  not  yonr  defendants." 

Bat  in  the  alternative  that  the  court  should  hold  that  they  did 
enter  into  said  contract,  they  aver  that  desiring  to  run  a  steamship 
from  Bluefields,  Nicaragua,  to  Mobile,  Ala.,  for  account  of  the  Blue- 
fields  Banana  Company  in  connection  with  another  steamship,  they 
opened  negotiations  with  W.  W.  Harlburt  &  Co.,  a  firm  of  ship 
brokers  in  New  York  City,  for  the  purpose  of  chartering  a  vessel. 
That  thh  main  object  of  these  negotiations  was  to  obtain  a  vessel 
immediately,  and  this  fact  was  brought  to  the  attention  of  plaintiffs, 
as  well  as  of  Horlburt  &  Co.,  at  the  opening  of  said  negotiations: 

They  aver  that  the  steamship  Sunniva  was  offered  by  said  W.  W. 
Hurlburt  &  Co.,  and  accepted  by  the  defendants  on  the  above  con- 
dition. 

''That  subsequently  it  was  distinctly  understood  and  agreed 
between  plaintiff  and  defendants  herein,  that  the  said  steamship 
Sunniva  would  be  at  Mobile  on  the  24th  or  25th  of  July,  as  otherwise 
your  defendants  would  not  take  her,  and  that  this  condition  in  the 
contract  was  fully  understood  and  agreed  to. 

''  That  when  the  time  agreed  on  had  arrived,  your  defendants 
were  at  Mobile,  ready  and  willing  to  perform  their  contract,  and 
charter  or  lease  said  vessel ;  but  that  plaintiff  neglected  to  perform 
their  share  of  the  contract  and  have  the  vessel  delivered  on  time. 
That  John  Wilson,  one  of  your  defendants  herein,  waited  patiently 
at  Mobile  until  the  29th ;  and,  the  boat  not  arriving,  notified  plaintiff 
that  the  vessel  could  no  longer  be  leased  or  chartered,  as  (they) 
had  failed  to  perform  their  obligation,  and  defendants  could  no- 
longer  use  the  said  vessel." 

They  specially  ''  deny  that  plaintiffs  have  suffered  any  damages  by 
reason  of  the  dissolution  of  said  contract,  or  that  they  ai  e  liable  for 
the  payment  of  the  charter  of  said  vessel;"  and  they  aver  that 
plaintiff  acquiesced  in  their  refusal  to  take  the  ship,  by  immediately 
employing  her  for  their  own  account  during  the  time  she  was  to 
have  been  leased,  deriving  a  profit  therefrom,  and  thereby  releasing 
them. 
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The  foregoing  extracts  from  the  pleadings  leave  only  three  qnes- 
tions  open  for  oar  decision:  (1)  whether  the  defendants  are  person- 
ally boand  «m  the  contract,  or  charter  party;  (2)  whether  the  ves- 
sel was  to  be  ready  for  the  ase  of  the  defendants  **  about  the  30th  of 
July,  1894,"  as  claimed  by  the  plaintiff,  or  on  the  24th  or  26th  of 
said  month,  as  claimed  by  the  defendants;  (8)  whether  the  plaintiffs 
acquiesced  in  defendants'  declination  to  accept  the  vessel,  and  re- 
leased them  from  their  engagement  by  making  use  of  the  vessel  dur- 
ing the  period  of  the  contract. 

Defendant's  answer  having  admitted  the  veracity  of  the  telegrams, 
-and  averred  that  subsequently  it  was  distinctly  understood  and  agreed 
between  plaintiff  and  defendants  herein,  that  the  S.  S.  Sunniva 
would  be  at  Mobile  on  the  24th  or  25th  of  July,"  the  contract  stands 
•conceded  to  be  as  alleged  by  the  plaintiff,  unless  it  can  be  shown 
differently  by  the  defendants  by  fair  preponderance  of  evidence. 

We  have  appended  the  telegraphic  correspondence,  and  for  con- 
venience have  extracted  same  from  plaintiff's  brief,  pages  five  and 
six,  viz. : 

**  As  the  telegrams  together  make  up  a  written  contract,  and  as 
they  completely  set  at  rest  the  question  of  the  time  of  delivery  stip- 
ulated, we  quote  them  in  full: 

"  1.  DOCUMEKT  P.   A. 
'<  '  To  Orr  dr  Laubenhsimer,  Mobile^  Ala.  : 

t<  <  Have  vale.  Others  open  as  per  letter.  Please  advise  any 
thing  required.  What  is  lowest  y<m  will  accept  for  balafiee  £«pana, 
•Jaederen,  Bunniva. 

**  <  (Signed)  W.  W.  Hublbubt  &  Co.' 

"  2.  DocuHBNT  Mabked  P.  A,,  Beinq  thb  Reply  to  P.  A. 
•**  *  W.  W.  HurUmrt  &  Co.  : 

'<  '  Jaederen  390,  Sunniva  550. 
'<  *  (Signed)  Obb  &  Laubbnheimeb.' 

"  8.  Document  P.  B. 

"  «  New  Yobk,  July  18,  1894. 
'**  •  To  Orr  4?  Lauhenheimerf  Mobile,  Ala. : 

<*  '  Are  offered  three  seventy  (870)  for  Sunniva.    Make  us  counter 
offer.    As  quick  delivery  as  possible.    Balance  charter  how  long. 
"  '  (Signed)  W.  W.  Hublbubt  &  Co.' 
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<<  4.  Document  P.  B.,  Bbing  thb  Reply  to  Telegram  P.  B. 

*'  «  To  W.  W.  HurUmH  4?  Cb.,  New  York: 

'^  'Sunniva  four  handred  and  fifty,  nothing  less.  One  or  two  trips.. 
<^ '  (Signed)  Obb  &  Laubbnheimbr.  ' 

''The  next  telegram  in  the  series  shows  that  Hnrlbnrt  &  Co.  now 
accept  the  price,  but  endeavor  to  obtain  from  Orr  &  Laubenbeimer 
an  agreement  for  an  immediate  delivery,  namely : 

•«6 — Document  P.  C. 

"'New  York,  July  19,  1894. 
"To  Orr  <&  Laubenheimer : 

"  'Have  closed  Sunniva  four  handred  and  fifty  less  address 
'*  'commission.  When  does  charter  expired  Conflrm  immediate 
•*  ^delivery. 

"  '  (Signed)  W.  W.  Hurlburt  &  Co.' 

"6 — ^To  This  Document  P.   C,  Ts  a  Reply. 
"  To  W.  W.  HurUmH  <fc  Co,  : 

"  'Oan  not  deliver  until  about  30th.  Charter  expires  August  22^ 
'"Answer. 

' ' '  (Signed)  Orr  &  Laubenheimer  Co . ' 

"7— Document  P.  D. 

"  'New  York,  July  19,  1894. 
'•To  Orr  dk  Laubenheimer: 

'"Closed  Sunniva,  Wilson  two  trips  four  hundred  and   fifty  lesa. 
"  'osual  address  to  Wilson.    Please  notify  him  when  she  is  due. 
"  '  (Signed)  W.  W.  Hurlburt  &  Co.' 

"  On  July  29,  1894,  one  day  before  the  time  of  delivery,  Orr  &. 
Laubenheimer  sent  to  John  Wilson  &  Co.  the  following  telegram : 
'Sunniva  unloading;  what  disposition  shall  we  make  of  her?  An^ 
Bwer  quick.' 

" To  this  Wilson  &  Co.  replied  on  July  30,  1894^  as  follows: 
"  '  2b  Orr  db  Laubenheimer,  MobilCj  Ala. : 
" '  Sunniva  not  arriving  when  wanted,  we  can  not  use  her. 

"  '  (Signed)  Wilson  &  Co.'  " 

This  is  the  complete  correspondence,  and  it  shows  that  a  lease  of 
the  Sunniva  was  closed  on  the  19th  of  July,  at  four  hundred  and 
fifty  pounds  sterling,   leaving  open  the  question  of  plaintiff^ ^  con-^ 
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Jirmati<m  of  immediate  delivery;  bat,  on  the  same  date,  plaintiff  wired 
the  agents,  Harlbtrt  &  Oo. :  '*  Can  not  deliver  until  dbout  the  30th. 
♦     *    Answer." 

Immediately  the  said  agents  replied  as  follows,  viz.:  ''Closed 
Sonniva.  Wilson  two  trips  fonr hundred  and  fifty  less;  nsaal  address 
to  Wilson.    Please  notify  him  when  she  is  due." 

Tbe  plain  meaning  of  this  telegram  is  that  the  agents  had  accepted 
and  closed  the  lease  of  the  Sunniva  for  two  trips  at  foar  hundred 
and  fifty  poands  sterling — less  than  the  original  offer  of  five  hun- 
dred and  fifty  poands — and  that  the  plaintiff  was  to  notify  defend- 
ants at  their  usual  address  '*  when  she  was  due." 

In  conformity  therewith  plaintiff  wired  defendants  on  the 
29th  of  July  that  the  Sunniva  was  unloading  at  Mobile,  and 
wanted  to  know  what  disposition  they  should  make  of  her — request- 
ing a  prompt  answer. 

On  the  following  day  the  defendants  replied  as  follows,  viz. : 

''  Sunniva  not  arriving  when  wanted,  we  can  not  use  her." 

Considering  that  the  plaintiff  had  plainly  stipulated  that  they 
^onld  not  deliver  '*  until  about  the  thirtieth,"  and  that  defendants' 
agents  had  closed  the  transaction  on  that  statement,  the  declination 
of  defendants  was  a  distinct  violation  of  their  contract,  which  ren* 
dered  them  liable  for  the  price  agreed  upon. 

This  being  the  case,  the  question  arises  whether  defendants  have 
.substantiated  their  averments  that  aubaeguently  to  this  contract  it 
**wa8  distinctly  understood  and  agreed  between  (them)  and  the 
plaintiff  that  the  Sunniva  would  be  in  Mobile  on  the  24th  or  25th  of 
July." 

But  before  considering  that  question  it  is  well  to  state  that,  in  our 
opinion,  defendants'  letter  to  the  plaintiff  of  date  August  6,  1894, 
with  respect  to  the  question  of  their  default,  puts  at  rest  the  question 
•of  their  having  made  the  contract  upon  their  own  personal  account; 
in  fact  it  is  inferentially  admitted. 

The  letter  says: 

''Messrs.  Hurlbnrt  &  Co.  write  us  that  you  will  hold  them  responsible 
^because  we  did  not  take  the  Sunniva,  When  your  Mr.  Laubenheimer 
was  in  our  office  here  he  distinctly  stated  that  the  Sunniva  would  be 
in  on  the  24th  or  25th  sure.  As  you  know  we  were  desirous  of  getting 
a  steamer  to  run  in  connection  with  the  Wilson  on  schedule  time, 
Ihat  it  toould  have  euited  us  to  have  taken  her^  but  up  to  the  time  of  the 
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^writers  leaving  Mobile  on  the  29th  there  was  no  sign  of  the  8unniva^8 
Arrival;  hence  the  writer  decided  not  to  take  the  ship." 

Referring  to  the  telegraphic  correspondence,  it  will  be  discovered, 
that  the  qnestion  of  '^quick  delivery"  was  discassed  and  finally  settled 
between  the  parties  on  Jaly  19.  Harlburt  &  Oo.  say  in  their  tele- 
jipram:  ''Have  closed  Suoniva  *  *  *  Confirm  immediate  deliv- 
ery." To  this  the  plaintiff  immediately  replied:  ^^Can  not  deliver 
until  about  the  thirtieth,^' 

In  fact,  she  did  arrive  at  Mobile  on  the  29th  of  Jnly,  and  was  then 
being  unloaded  when  the  plaintiff  wired  the  defendants;  and  it  was 
on  that  very  date  that  John  Wilson,  of  the  defendants'  firm,  left 
Mobile  and  returned  to  New  Orleans. 

But  the  defendants,  in  that  letter,  do  not  say  that  the  original 
■contract  had  been  changed,  so  as  to  make  the  date  of  delivery  the 
24th  or  26th;  but  they  affirm  that  when  Mr.  Laubenheimer  was 
in  their  office  '*  he  distinctly  stated  that  the  Sanniva  would  be  in  on 
the  24th  or  25th."  That  was  in  no  sense  the  equivalent  of  an  alter- 
ation of  the  original  contract,  for  if  it  had  been  so  considered 
hy  the  defendants,  then  Mr.  John  Wilson  need  not  have  awaited  her 
iurrival  until  the  29thy  as  he  claims  to  have  done.  His  course  of  con- 
•duct  tends  to  establish  the  contrary  view. 

Not  only  so.  but  on  the  31st  of  July,  1894,  immediately  after  John 
Wilson's  return  to  New  Orleans  from  Mobile,  John  Wilson  &  Co. 
write  a  letter  to  the  Bluefields  Banana  Company  at  Galveston,  as 
ioUows,  viz. : 

'*  My  miss  on  to  Mobile,  so  far  as  the  Sunniva  is  concerned,  failed. 

''  Up  to  my  leaving  there  on  the  29th,  the  Sunniva  had  not 
arrived.  I  therefore  declined  to  take  her,  as  it  would  put  the  Wilson 
and  Sunniva  close  together;  and  as  I  could  only  get  the  Sunniva  up  to 
the  80th  (of  August) ,  Orr  and  Laubenheimer  having  an  option  on  her, 
and  would  not  say  whether  I  oonld  get  her  or  not  after  September  1 , 
I  considered  it  best  to  look  for  another  vessel,  and  have  about  concluded 
the  charter  of  the  Hiram,^^  etc. 

This  letter  fully  explains  the  situation,  and  more  clearly  evidences 
an  intentional  abandonment  of  their  contract  with  the  plaintiff, 
because  the  defendants  could  not  secure  the  lease  of  the  Sunniva  for 
September — their  ekigagement  being  for  the  month  of  August  only. 

And  these  admissions  of  the  defendants  are  in  perfect  harmony 
with  the  testimony  of  the  plaiotiff's  witnesses. 
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We  are  of  opiaion  that  plaintiffs  have  clearly  made  oat  their  case 
and  are  entitled  to  recover  of  the  defendants  the  fall  amoant  of 
their  contract.  For  it  is  clearly  proven,  as  well  as  admitted  by  the 
defendants,  that  the  vessel  was  not  deliverable  ander  the  original 
agreement  nntil  aboat  the  80th  of  Jaly,  ISM ;  and  the  proof  showa 
that  she  was  being  unloaded  at  the  port  of  Mobile  on  the  29th  of 
Jnly,  1894,  and  was  on  that  date  tendered  to  the  defendants  and  by 
them  declined.  And  it  is  not  established  by  the  evidence  that  any 
sabseqaent  change  was  made  in  the  contract. 

It  is  admitted  by  plaintiff  that  after  the  vessel  had  been  tendered 
to  the  defendants  and  declined,  that  it  pat  the  vessel  into  service  on 
their  own  account  and  operated  her  a  part  of  the  time,  nsing  an 
effort,  as  it  had  the  right  to  do,  to  reduce  defendants'  damages  to  a 
minimum,  but  that  said  ventares  resalted  in  a  farther  loss.  We  do 
not  regard  that  action  as  in  any  sense  an  acqaiescence  in  defend- 
ants' violation  of  their  contract.  The  judgment  appealed  from  most 
be  reverbed. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  Judgment 
appealed  from  be  annulled  and  reversed ;  and  it  is  now  ordered  and 
decreed  that  the  plaintiff  do  have  and  recover  of  and  from  the 
defendants,  John  Wilson  &  Oo.,  and  from  the  individual  members 
thereof  in  9olidOy  the  sum  of  two  thousand  one  handred  and  eighty 
dollars  and  fifty  cents,  with  legal  interest  from  the  8Ist  of  July,  1894^ 
and  all  costs  of  both  courts. 

On  Application  fob  Rbhbabing. 

Our  attention  has  been  called  to  the  fact  that  our  decree  is  directed 
against  the  defendants,  John  Wilson  &  Oo.,  and  the  individual  mem- 
bers thereof  withoat  enamerating  them,  and  as  their  names  appear 
of  record,  it  has  been  suggested,  on  behalf  of  plaintiffs  and  appel- 
lants' counsel,  that  the  decree  be  altered  so  as  to  conform  thereto 
withoat  granting  a  rehearing. 

It  is  therefore  ordered  adjudged  and  decreed  that  oar  original 
decree  be  so  amended  as  to  read  as  follows,  viz. : 

It  is  therefore  adjndged  and  decreed  that  the  judgment  ap- 
pealed from  be  annulled  and  reversed,  and  it  is  further  ordered 
and  decreed  that  the  plaintiffs  and  appellants  do  have  and  recover 
of  and  from  the  defendants,  John  Wilson  &  Co.,  and  from  the  indi- 
vidual members  thereof,  viz.:  Luigi  Del   'Orto,  the  saccession  of 
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John  Wilson,  Sr.,  deceased,  and  John  Wilson,  Jr.,  Virginia  L. 
Wilson  and  Cora  B.  Wilson,  execators  of  John  Wilson,  Sr.,  deceased, 
in  golidOj  the  sum  of  two  thousand  one  hundred  and  eighty  dollars 
and  fifty- one  cents,  with  legal  interest  from  the  81st  of  July,  1894, 
and  all  costs  of  both  courts. 

It  is  finally  ordered  and  decreed  that  as  thus  amended,  our  original 
decree  remain  undisturbed. 


No.  12,029. 
Standard  Ootton  Skbd  Oil  Company  vs.  Peter  Matheson. 

A  party  bavlny  entered  Into  a  contract  to  furnish  to  another,  at  stated  periods     .^  ^^ 

within  a  specified  time,  a  given  sum  of  money  for  the  purpose  of  enabling  the     

latter  to  purchase  for  the  former  ootton  seed,  the  former  has  a  right  to  look  to 
them  for  the  reimbursement  of  his  outlay,  as  well  as  to  rely  upon  them  to 
recruit  and  operate  his  business. 

In  case  the  latter  shall  decline  to  carry  his  contract  to  completion,  and  threaten  to 
dispose  of  the  seed  he  has  purchased  in  pursuance  of  his  agreement,  beoause 
the  former  declines  to  pay  his  drafts  after  he  has  already  overdrawn  his  con- 
tract, this  act  comes  within  the  purview  of  the  law  applicable  to  fraudulent 
Intent  as  justifying  an  attachment. 

APPEAL  from  the  Seventh  Judicial  District  Court  for  the  Parish 
of  East  Carroll.     Montgomery,  J, 


Percy  Roberts  and  Ous,  A,  Breaux  for  Plaintiff,  Appellant. 


Thorpe  A  Barber  and  Clifton  F.  Davis  for  Defendant,  Appellee. 


Argued  and  submitted  January  25,  1896. 
Opinion  handed  down  February  10,  1896. 
Rehearing  granted  April  20,  1896. 
Argued  and  submitted  on  rehearing  June  2,  1896. 
Opinion  handed  down  June  26, 1896. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Defendant  and  appellee  moves  to  dismiss  the  plain- 
tiff's suspensive  appeal,  because  the  surety  on  the  appeal  bond,  the 
American  Surety  Company,  of  New  York,  a  foreign  corporation,  '*  is 
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inanfficient  in  law  "  becaase  said  company  became  sarety  ander  and 
by  virtue  of  Act  41  of  1894,  entitled  <*An  act  to  authorize  certain 
corporations  to  become  sureties  upon  bonds,"  etc.,  and  which  is  an- 
constitational  and  void  in  certain  particulars. 

And  said  appellee  moves  to  dismiss  plaintiff's  devolutive  appeal, 
for  the  reason  that  the  suspensive  and  devolutive  appeals  herein 
were  perfected  on  the  same  date  by  two  separate  appeal  bonds,  and 
that  appellants  are  without  warrant  in  law  to  bring  up  in  one  trans- 
cript two  appeals  taken  in  the  alternative. 

The  record  shows  that  on  the  20bh  of  Jane,  1895,  plaintiff's  coun- 
sel, in  open  court,  obtained  from  the  judge  an  order  of  <*  suspensive 
and  devolutive  appeal  "  upon  the  plaintiff  ''  giving  band  as  fixed  by 
law  for  a  suspensive  appeal,  and  in  the  sum  of  one  handred  dollars 
for  the  devolutive  appeal." 

Thereafter,  the  plaintiff  famished  to  the  Clerk  of  the  Court  two 
separate  bonds  of  appeal— one  devolutive  and  the  other  suspensive — 
bearing  same  date  of  execution  and  approval,  in  exact  conformity 
with  the  order  of  appeal. 

We  entertain  no  doubt  of  the  validity  of  the  two  appeals,  though 
granted  in  one  order  by  the  court— the  judge  having  granted  both 
the  suspensive  and  devolutive  appeals.  It  is  of  no  consequence  that 
the  appellant  executed,  contemporaneously,  two  appeal  bonds.  It 
was  the  better  practice  to  chas  preserve  the  identity  and  duality  of 
the  appeal.  The  order  of  court  is  the  foundation  of  the  appeal.  Only 
one  transcript  is  necessary,  there  being  but  one  decree.  S accession 
of  Touzanne,  86  An.  420. 

On  the  second  ground  of  the  motion  counsel's  argument  is,  that,  as 
matter  of  law,  a  corporation  can  not  become  surety  on  an  appeal 
•bond,  not  possessing  the  essential  faculty  of  a  judicial  surety  in  the 
sense  of  the  Code;  and  that  the  statute  declaring  a  corporation  to  be 
a  competent  surety  is  unconstitutional  and  void,  and  that  plaintiff's 
appeal  must  be  dismissed  for  the  want  of  a  competent  surety. 

A  judicial  surety  must  possess  the  qualifications  required  by  R.  C. 
<3. 8041 — that  is  to  say,  he  mast  be  *^  a  person  able  to  contract."  R. 
O.  0.  8064. 

The  Code  also  declares  "  that  a  corporation  is  an  intellectual  body 
created  by  law,"  etc.     R.  C.  0.  427. 

.    '<  Corporations  are  intellectual  beings  different  and  distinct  from 
Jill  the  persons  who  compose  them."     R.  C.  C.  486. 
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It  declares  farther  that  *<  corporations  legally  established  are  sub- 
stituted for  persons  *  *  *  they  can  make  valid  contracts  and 
obligate  others,  and  obligate  themselves  toward  others,"  etc.  R.  0. 
C.  488. 

It  does  not  readily  appear  that  the  Code,  by  the  use  of  the  term 
persons^  has  necessarily  excluded  corporationM  from  the  privilege  of 
making  a  binding  contract  of  suretyship,  if  the  same  be  permitted 
by  the  terms  of  their  charters. 

With  regard  to  the  domicile  of  the  judicial  surety,  fhe  Code  says: 

''When  surety  is  tendered  of  persons  residing  out  of  the  parish, 
the  judge  alone  shall  pass  on  the  sufficiency  thereof,"  etc.  R.  0. 
C.  3042. 

And  it  further  declares  that  ''all  actions  against  the  sureties 
Aforesaid  may  be  instituted  in  the  court  having  original  jarisdic- 
tion  of  the  subject  matter;  and  the  parties  thereto,  when  legally 
cited,  shpll  be  subject  to  the  jurisdiction  of  such  court."     Id, 

There  is,  therefore,  no  serious  question  as  to  the  domicile  of  the 
jiurety,  and  none  as  to  the  aolvenoy. 

(a)  The  charge  of  unconstitutionality  of  the  law  is,  that — 

1.  The  object  of  the  act  being  to  amend  the  articles  of  the  Code 
relative  to  the  qualifications  of  sureties  on  judicial  bonds,  it  contra- 
venes Art.  29  of  the  Constitution,  which  declares  that  "every  law 
*  *  *  shall  embrace  but  one  object,  and  that  be  expressed  in  its 
titie." 

The  title  of  the  statute  is  as  follows,  viz. : 

"An  act  to  authorize  certain  corporations  to  become  surety  upon 
}>onds  required  to  be  furnished  by  law,"  etc. 

This  title  indicates  that  the  statute  following  will  make  provision 
for  certain  corporations  to  become  judicial  sureties,  and  such  pro- 
visions may  operate  as  an  amendment  of  the  Civil  Code  in  that  re- 
iBpect ;  but  we  think  the  enactment  of  a  statute,  such  as  the  title  im- 
ports, comes  clearly  within  the  competency  of  the  Legislature. 

On  the  subject  "  of  repeal  of  laws"  the  Code  says: 

"Laws  may  be  repealed  either  entirely  or  partially  by  other  laws" 
<R-C.O.  2). 

'*  The  repeal  is  either  express  or  implied.  It  is  express  when  it 
is  literally  declared  by  a  subsequent  law;  it  is  implied  when  the  law 
^contains  provisions  contrary  to  or  irreconcilable  with  those  of  the 
lormer  law"  (R.  C.  C.  28). 
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That  is  the  apparent  result  of  the  enactment  in  qnestion  if,  as  the 
defendant's  contention  is,  the  Oode  precludes  a  corporation  from 
becoming  a  jadicial  surety. 

In  onr  opinion  the  title  of  the  act  clearly  states  the  object  of  the 
law. 

(b)  The  second  charge  of  unconstitationality  is  that  the  act  con- 
travenes Art.  46  of  the  Constitution,  in  that  it  grants  the  privilege 
of  becoming  surety  to  certain  kinds  of  corporations  exclusively, 
and  excludes  all  others  therefrom ;  the  argument  of  defendant's 
counsel  being  *^  that  this  is  special  legislation  purporting  to  give  ex- 
clusive privileges  to  a  particular  group  of  corporations,  which  are 
prohibited  to  all  corporations  not  within  that  particular  group." 

Counsel,  then,  in  the  elaboration  of  the  foregoing  objection,  sub- 
mits: 

"  Moreover,  Act  41  of  1894  especially  grants  to  foreign  guarantee 
corporations  having  no  property  within  this  State  the  capacity  of 
suretyship,  which  is  enjoyed  neither  by  other  corporations  in  the 
State  nor  by  private  citizens ;  even  a  home  guarantee  corporation  is 
not  admitted  to  suretyship  unless  it  has  on  deposit  with  the  State 
Auditor  of  Public  Accounts  assets  worth  one  hundred  thousand  dol- 
lars, nor  can  private  citizens  be  admitted  to  suretyship  on  legal 
bonds  unless  they  have  property  within  the  State.  Indeed,  this  stat- 
ute attempts  as  rank  a  preference  as  did  that  of  the  California  Legis- 
lature, referred  to  by  Judge  Cooley,  which,  under  pretence  of  enact- 
inga  Sunday  law,  forbade  bakers  to  bake  bread  on  Sunday."  Cooley'* 
Const.  Lim.,  164  N. ;  £x  parte  Westerfleld,  66Cal.  660;  36  Am.  Rep. 
47. 

Article  46  of  the  Constitution  declares  that  the  Oeneral  Assembly 
*' shall  not  pass  any  local  or  special  law"  upon  the  following  sub- 
jects; and  one  among  the  number  is  that  of  '*  granting  to  any  cor- 
poration, association  or  individual,  any  special  or  exclusive  right, 
privilege  or  immunity." 

But  the  act  in  question  is  not  a  local  or  special  law. 

It  declares  <'  that  hereafter  any  corporation  duly  incorporated  under 
the  laws  of  this  or  any  other  State  of  the  United  States  for  the  pur- 
pose of  transacting  the  business  of  guarateeing  the  fidelity  of  per- 
sons holding  places  of  public  or  private  trust ;  guaranteeing  the 
performance  of  contracts  other  than  in  insurance  policies  and  ex- 
ecuting and  guaranteeing  bonds,  or  undertakings  required,  or  per- 
mitted in  actions  or  proceedings  by  law  allowed,"  etc. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1326 

Oil  Co.  vs.  Matbeson. 

It  is  a  general  law  apoa  a  particoliar  sabject  and  embraces  cor- 
porations which  have  organized  with  a  view  to  that  subject. 

This  objection  is  not  well  groanded. 

The  next  objection  is  that  the  statute  contravenes  the  two  hundred 
and  thirty- fifth  article  of  the  Constitution,  which  provides  that 
'Hhe  exercise  of  the  police  power  of  the  State  shall  never  be 
abridged,  nor  so  construed  as  to  permit  corporations  to  conduct 
their  business  in  such  a  manner  as  to  infringe  the  equal  rights  of  in- 
dividuals or  the  general  well  being  of  the  State." 

The  argument  of  counsel  on  this  proposition  is  unique,  but,  in  our 
conception,  it  is  unsound. 

We  quote  the  following  from  their  brief  (pp.  9  and  10),  to- wit: 

*<  The  police  power  of  the  State  is  an  attribute  of  the  widest  reach, 
and  all  attempts  to  circumscribe  it  by  definitions  and  formulm  have 
failed.  It  embraces  not  only  governmental  acts  which  bear  upon  the 
lives,  liberties,  health  and  good  order  of  the  governed,  but  also  all 
such  as  affect  the  value,  security,  availability  and  use  of  the  prop- 
erty of  individuals.  An  exercise  of  the  power  in  this  latter  sense, 
or  its  legislative  construction  by  enactment,  which  has  the  effect  of 
permitting  corporations  to  conduct  their  business  in  such  a  manner 
as  to  infringe  the  equal  rights  of  individuals  to  the  possession, 
security  and  utility  of  their  property,  is  obnoxious  to  the  article  of 
the  Oonstitntion. 

'*  A  definitive  judgment  is  undoubtedly  property  to  him  in  whose 
favor  it  is  given,  as  well  as  the  availability,  security  and  control  of 
the  judgment.  It  is  the  equal  right  of  individuals  to  have  this 
property  protected  and  secured  by  the  suretyship  of  a  man  or 
woman  residing  within  the  jurisdiction  of  the  court  granting  the 
judgment  and  having  sufficient  property  within  the  State,  whenever 
the  control  and  use  and  enforcement  of  the  judgment  are  arrested 
by  suspensive  appeal  (R.  G.  0.,  Art.  8042;  0.  P.,  Art.  675). 

^'The  Act  of  1894  permits  guarantee  corporations  so  to  conduct 
their  business  as  to  infringe  this  equal  right  of  individuals,  since  it 
admits  them  to  legal  suretyship,  though  they  be  neither  men  nor 
women,  and  they  be  neither  domiciled  in  the  State  nor  own  prop- 
erty therein;  and  the  individual  whose  judgment  is  arrested  by 
such  suretyship  suffers  an  infringement  of  the  equal  rights  of  all  in- 
dividuals, in  such  circumstances,  to  the  benefit  of  security  domestic 
both  as  to  person  and  property," 
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We  fail  to  ducover  anythinic  in  the  statate  which  trenchee,  or  par* 
ports  to  trench,  npon  the  police  power  of  the  State;  nor  is  it  clearly 
pointed  ont  in  what  manner  the  statute  permits  the  corporations 
therein  mentioned  to  so  conduct  their  business  as  to  infringe  the 
equal  rights  of  other  corporations  or  individuals. 

We  understand  that  the  defendant  and  appellee,  as  well  as  every 
other  litigant,  has  the  right  to  require  that  a  surety  shall  possess  prop- 
erty situated  within  the  State  to  satisfy  the  exigencies  of  the  case ; 
but  the  law  does  not  require  that  he  shall  reside  in  any  specified 
locality.  For  the  moment  the  person  who,  or  corporation  which,  be- 
comes surety  signs  the  judicial  obligation,  he  submits  himself  to  the 
jurisdiction  of  that  court  pro  hoe  vice,     R.  C.  G.  S042. 

Hence  there  is  no  foundation  for  this  charge  of  unconstitutionality 
of  the  law,  in  this  respect. 

We  have  examined  the  grounds  of  the  motion  to  dismiss  with  care, 
and  have  reached  the  conclusion  that  they  are  not  well  taken. 

Therefore  the  motion  to  dismiss  appeal  is  overruled. 

On  thb  Msbttb. 

On  the  7th  of  November,  1893,  the  plaintiff  commenced  proceed  - 
ings  by  attachment,  which  was  subsequently  dissolved  by  the  Judge 
of  the  District  Court,  because  of  certain  supposed  irregularities  in 
the  proceedings;  but  on  appeal  to  this  court  that  judgment  was  set 
aside,  the  attachment  reinstated  and  the  cause  remanded  for  further 
proceedings. 

Since  the  cause  was  remanded  it  was  tried  by  a  jury,  who  ren- 
dered a  verdict  in  favor  of  the  defendant  for  seven  thousand  five 
hundred  and  eighty -four  dollars  as  actual  damages  sustained  in  the 
wrongful  issuance  of  the  writ,  and  they  at  the  same  time  gave 
judgment  in  favor  of  the  plaintiff  for  the  sum  of  two  thousand  seven 
hundred  and  fifty -six  dollars  and  twenty- three  cents,  thus  giving  the 
defendant  judgment  for  ata  approximate  balance  of  four  thousand 
eight  hundred  and  twenty -eight  dollars  and  eleven  cents  over  the 
amount  given  to  the  plaint! ff. 

From  that  judgment  the  plaintiff  has  appealed. 

For  a  succinct  statement  of  the  case  see  case  of  same  title,  47 
An.  710. 

Suit  is  brought  on  an  open  account  for  about  the  sum  of  two 
thouBand  nine  hundred  dollars,  for  cash  advanced  to  the  defendant* 
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and,  as  a  collateral  security  for  which,  the  defendant  executed  his 
promissory  note  for  two  thousand  five  hundred  dollars,  payable  at  a 
future  date,  and  secured  same  by  special  mortgage. 

The  attachment  proceeds  upon  the  theory  that  the  defendant  had 
mortgaged,  assigned  or  disposed  of,  or  was  about  to  mortgage, 
assign  or  dispose  of  his  property,  or  some  part  thereof,  with  intent  to 
defraud  )iis  creditors.  The  defendant  having,  in  his  motion  to 
dissolve  the  attachment  on  technical  grounds,  reserved  the  right  to 
have  the  attachment  dissolved,  in  the  alternative,  because  the 
affidavit  was  untrue,  availed  himself  of  that  reservation  when  the 
cause  was  remanded,  and,  in  his  answer,  set  up  the  untruthfulness 
of  the  affidavit  and  claimed  in  a  reconventional  demand  nine  thou- 
sand three  hundred  ond  eighty -four  dollars  and  forty  cents  actual 
damages,  in  addition  to  about  four  hundred  dollars  in  the  way  of 
credits  for  partial  payments  made  on  account. 

The  two  questions  for  consideration  are:  (1)  Was  the  affidavit 
untrue  when  made?  (2)  If  untrue  in  point  of  fact,  to  what  amount 
has  defendant  been  damaged? 

In  determining  the  truthfulness  of  plaintiff's  affidavit,  the  maia 
questioo  is  whether  the  defendant  was  guilty  of  fraud,  either  in- 
tended or  accomplished,  in  the  acts  complained  of  as  justifying  & 
resort  to  the  writ. 

The  record  shows  that  on  the  26th  of  April,  1893,  the  defendant 
executed  his  obligation  in  favor  of  the  plaintiff,  for  and  in  considera- 
tion of  an  advance  of  two  thousand  five  hundred  dollars  to  be  made 
by  it,  on  his  drafts  aggregating  five  hundred  dollars  per  month,, 
binding  himself  to  ship  to  the  company  <'  during  the  season  of  1893- 
94,  four  hundred  tons,  and  as  much  more  of  good  sound  cotton  seed,, 
as  he  cenld  buy  or  control,  this  seed  to  be  weighed  at  Lake  Provi- 
dence by  clerk  of  steamboat,  and  credited  to  (him)  at  the  market 
price,"  etc. 

Defendant's  contract  further  stipulates  that  '^as  security  for  the 
payment  of  this  advance  and  the  delivery  "  of  cotton,  he  was  to 
execute  an  act  of  mortgage  on  his  ginhouse  and  contents,  in  the  sum 
of  two  thousand  five  hundred  dollars;  and,  in  accordance  with  that 
contract,  he  did  execute  his  note  and  mortgage  for  the  sum  of  two 
thousand  five  hundred  dollars,  *<  for  money  advanced  and  to  be  ad- 
vanced duiing  the  year  1893." 

Plaintiff's  account  shows  that  an  account  was  opened  with  the  de- 


1828  SUPREME  OOURT  OF  LOUISIANA. 


on  Co.  TS.  Matheson. 


fendant  by  the  payment  of  his  draft  for  two  hundred  and  fifty -nine 
dollars  and  forty -three  cents,  on  the  let  of  May,  1898;  and  that  the 
cash  advances  were  regnlarly  continued,  by  the  payment  of  similar 
drafts  at  similar  dates,  and  of  various  amounts — ^the  total  amount 
Aggregating  two  thousand  nine  hundred  and  eleven  dollars  and 
ninety -eight  cents  on  the  26th  of  October,  1898,  when  the  account 
was  closed,  and  far  in  excess  of  the  original  amount  agreed  on. 

It  thus  appears  that  the  plaintiff  fa\fllled  to  the  letter  the  terms 
of  its  contract,  and  even  honored  defendant's  drafts  beyond  the 
amount  agreed  upon,  notwithstanding  there  occurred  in  the  summer 
of  1898  a  great  crevasse  on  the  banks  of  the  Mississippi  river,  in  the 
immediate  vicinity  of  Lake  Providence,  where  the  defendant  lived, 
and  where  his  purchases  of  cotton  seed  were  to  be  made  for  the  dis* 
charge  of  his  contract,  thus  rendering  performance  difficult. 

It  also  appears  that  in  view  of  this  situation,  the  plaintiff  sent  a 
representative  to  the  defendant  with  the  definite  object  of  procur- 
ing the  latter's  consent  to  a  cancellation  of  the  agreement,  upon  his 
shipping  enough  seed  to  cover  the  amount  then  due ;  but  this  prop- 
osition the  defendant  declined — ^insisting  on  the  continuance  of  ad- 
vances. 

Realizing  that  defendant  was  drawing  long  after  cotton  had  com- 
menced to  open,  and  cotton  seed  was  deliverable,  under  his  contract, 
without  any  shipment  having  been  made,  plaintiff  wired  him  to  know 
upon  what  he  predicated  his  drafts;  and  to  this  he  made  reply, 
''against  cotton  seed  stored  away  in  ginhouse."  A  witness  for  the 
plaintiff  makes  this  statement  on  that  subject,  viz. : 

''  I  was  sent  by  the  company  to  see  (the  defendant)  because  he 
telegraphed  the  company  that  certain  drafts  he  was  drawing,  and 
for  which  he  had  no  authority  to  draw  (were  drawn)  against  seed 
he  had  in  his  warehouse,  as  the  company  advanced  him  the  full 
amount  they  agreed  (to  furnish),  as  per  contract.  I  was  in- 
structed by  the  company  to  say  that  they  would  not  pay  the  draft 
in  question,  but  if  he  would  ship  cotton  to  cover  drafts,  and  ship 
the  seed  he  had  on  hand,  they  would  help  him  further." 

He  further  states,  that  he  was  directed  to  ascertain  ^'why  he  was 
holding  the  seed,  when  it  was  understood  he  was  to  ship  as  the  seed 
reached  him  from  time  to  time  during  the  season;"  but  the  defend- 
ant ''  declined  to  give  (him)  any  satisfactory  information  of  what  he 
intended  doing." 
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That  he  made  a  demand  upon  him  to  comply  with  his  contract 
'<  (and)  ship  the  seed  on  hand  (and)  he  refused,  giving  as  his  reason 
that  it  woald  occasion  him  an  extra  expense  to  haul  the  seed  to  the 
landing." 

That  defendant  claimed  to  have  on  hand  at  the  time  about  four- 
teen hundred  sacks.  That  he  examined  them  as  best  he  could,  but 
they  were  stored  in  such  indifferent  order  he  could  not  count  them. 
That  he  requested  defendant  to  allow  him  to  examine  his  books,  and 
he  declined  on  the  ground  that  they  were  not  posted.  That  he  pro- 
posed that  he  and  defendant  post  the  books,  but  this  proposition 
was  declined.  That  he  then  requested  the  defendant  to  allow  him 
to  see  his  gin  book,  so  that  he  could  estimate  the  quantity  of  seed 
he  should  have  on  hand,  and  that  request  was  refused.  The  witness 
then  stated  that,  from  the  appearance  of  what  he  saw,  he  supposed 
there  were  about  a  thousand  sacks. 

That  the  defendant  said  ^'  he  would  ship  (plaintiff)  the  seed  when 
the  boats  could  reach  his  warehouse,  provided  we  continued  to  pay 
his  drafts;  but  if  these  drafts  were  not  honored  and  should  be  re- 
turned to  him  he  would  make  them  good  by  disposing  of  the  seed  on 
hand."  That  he  <<  called  his  attention  to  the  agreement  and  (the 
fact)  that  the  company  had  more  than  fulfilled  its  part,  and  insisted 
on  his  shipping  the  seed  on  hand  and  stop  talking  about  drafts  he 
had  no  authority  to  draw." 

That  the  defendant  replied  '^  that  if  the  drafts  were  returned  un- 
honored  he  would  protect  his  friends  from  whom  he  had  purchased 
the  seed  by.  selling  sufficient  seed  to  cover  the  drafts  returned." 

That  he  asked  defendant  for  a  bill  of  sale  for  the  cotton  seed  on 
hand,  and  he  had  refused.  That  he  requested  of  him  an  explanation  of 
the  expenditure  of  the  money  advanced  by  the  plaintiff  to  him  and 
to  secure  his  agreements  for  the  purchase  of  seed,"  and  he  gave 
none. 

The  witness  states  that  on  a  previous  occasion  he  visited  the  de- 
fendant with  reference  to  the  crevasse  and  urged  him  to  ship  seed 
to  cover  the  balance  then  due  and  call  the  contract  off;  that  he 
positively  declined  to  do  so,  stating  that  '<  he  could  fulfil  his  part  of 
the  agreement  notwithstanding  the  crevasse ;  that  he  was  not  held 
to  Providence  alone,  and  that  he  had  funds  at  other  points  and 
could  secure  more  seed  than  he  had  agreed  to  ship." 

Being  dissatisfied  with  the  result  of  his  interview,  the  witness  made 
84 
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a  formal  written  protest  and  delivered  it  to  the  defendant  in  person 
and  placed  the  matter  in  the  hands  of  an  attorney  and  the  attach- 
ment followed  a  few  days  afterward;  the  attorney  haying,  in  the 
meanwhile,  interviewed  the  defendant  and  learned  from  him  that  he 
was  engaged  in  preparing  his  seed  for  sale,  and  *'was  waiting  for 
the  seed  boat  of  the  Union  Oil  Company,  which  he  expected  down 
(the  river)  the  following  day;"  also  that  plaintiff  had  qnit  paying 
his  drafts  and  that  was  the  reason  he  was  going  to  sell  his  seed  to 
the  Union  Oil  Company. 

On  the  contrary,  the  defendant,  as  a  witness,  denies  that  it  was 
nis  intention  to  sell  the  seed  to  the  Union  Oil  Company,  bat  states 
that  he  expected  to  snbmit  to  the  captain  of  the  steamboat  which 
was  operating  for  that  company  a  proposition  in  respect  to  the  seed. 
That  *'  he  was  simply  repiling  the  seed  so  that  (he)  coald  see  what 
he  had  and  be  able  to  show  what  he  had.'*  That  he  told  Mr. 
Wyly,  the  attorney  of  the  plaintiff,  that  he  felt  satisfied  that  (he) 
conld  make  arrangements  to  pay  the  Standard  Oil  Company  what  he 
owed  them  and  go  ahead  in  the  business  for  another  company." 

While  the  defendant  claims  that  he  had  on  hand  at  the  time  eighty 
tons  of  seed,  yet  the  sheriff's  retnm  discloses  that  only  about  seventy 
tons  were  taken  under  the  writ  of  attachment,  and  the  value  of  same 
was  only  six  hundred  and  twenty-two  dollars  and  ninety-five  cents. 

Defendant's  counsel  point  out  the  fact,  that  at  the  time  of  the  at- 
tachment his  mortgage  note  had  not  become  due,  and  did  not  become 
due  until  the  81st  of  December,  1893;  and  that,  consequently,  plain- 
tiff was  well  secured,  and  the  stipulation  of  the  contract  was  that  de- 
fendant should  ship  the  seed  during  the  season  of  1893-94,  which 
had  only  been  open  for  a  short  time,  and  was  at  the  time  of  seizure 
practically  suspended. 

This  explanation  is,  to  our  minds,  unsatisfactory.  The  plaintiff's 
suit  is  upon  account,  as  the  primary  evidence  of  the  defendant's  in- 
debtedness. The  note  and  mortgage  were  only  collateral  security 
therefor.  The  company  was  engaged  In  the  business  of  compressing 
oil  from  cotton  seed.  The  contract  with  the  defendant  was  entered 
into  for  the  specific  object  of  obtaining  cotton  seed  for  the  purposes 
of  their  business.  For  that  purpose  they  had  agreed  to  advance 
money  to  the  defendant  to  enable  him  to  purchase  seed  and  ship 
same  to  them.  When  purchased  and  stored  the  seed  constituted  a 
gu<i8i  pledge  for  the  defendant's  indebtedness;  and  he  had  procured 
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the  advances  of  money  with  the  specific  promise  in  writing  to  ship 
same  to  plaintiff.  The  plaintiff's  money  had  been  presumably  invest- 
ed in  the  seed,  and  it  had  a  right  to  rely  upon  them  as  security  for 
the  reimbursement  of  their  ontlay. 

Looking  at  the  result  of  the  enterprise,  the  plaintiffs  were  in  the 
attitude  of  having  advanced  two  thousand  and  nine  hundred  dollars 
in  cash,  and  received  nothing  in  return;  and  that  of  the  defendant 
was  of  having  received  that  sum,  and  having  on  hand  at  date  of 
seizure  only  six  hundred  dollars'  worth  of  seed. 

In  the  light  of  these  facts,  the  defendant's  response  to  the  plain- 
tiff's telegram  making  inquiry  as  to  what  he  predicated  his  drafts 
upon,  wants  confirmation;  and  these  facts  place  the  defendant  in 
the  equivocal  attitude  of  having  either  misstated  the  facts  in  his  an- 
swer, or  of  having  disposed  of  a  large  part  of  the  seed  in  the  interim 
between  the  statement  and  the  seizure.  But  be  that  as  it  may,  the 
defendant  decUned  to  make  any  satisfactory  arrangement  of  the 
matter  with  the  plaintiff's  agent  or  attorney,  notwithstanding  he 
was  pressed  and  importuned  to  do  so.  On  the  contrary,  he  dis- 
tinctly stated  to  them  that  he  did  not  intend  to  pay  the  plaintiff 
anything  or  ship  it  any  seed,  unless  it  continued  to  pay  his  drafts — 
notwithstanding  he  had  largely  overdrawn  his  contract  at  the  time. 

It  is  quite  true  that  the  defendant  did  ship  to  the  plaintiff  some 
bales  of  cotton,  the  proceeds  whereof  so  diminished  his  account  as 
to  leave  only  the  sum  of  one  hundred  and  eighty -eight  dollars  and 
thirty-three  cents  in  excess  of  his  two  thousand  five  hundred 
dollar  note;  but  that  shipment  was  subsequent  to  the  attachment, 
and  exercises  no  bearing  on  the  question  of  fraud.  Tbat  can  be 
viewed  only  in  the  light  of  an  afterthought;  audit  is  also  significant 
that  just  prior  to  this  shipment,  the  defendant  drew  on  plaintiff  sev- 
eral other  drafts. 

It  must  be  borne  in  mind,  that  at  the  time  of  the  interview  that 
plaintiff's  agent  had  with  the  defendant,  which  is  declared  in  the 
testimony  supra,  it  is  clearly  shown  that  the  Mississippi  river  was 
navigable  at  Lake  Providence,  as  the  steamboat  belonging  to  the 
Union  Oil  Company  was  due  and  expected  on  the  following  day,  and 
defendant  expected  to  make  a  deal  with  her  captain  in  respect  to 
the  seed  which  were  subsequently  attached. 

We  are  of  opinion  that  the  views  we  expressed  in  the  ease 
of  Shingle  and  Lumber  Company  vs.  Lorio,  46  An.  441,  are  strictly 
applicable  and  should  govern  this  case. 
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In  that  case  we  said : 

**  Plaintiffs  have,  on  the  other  hand,  np  to  date  paid  ont  the  money 
and  advanced  the  supplies  mentioned,  and  not  only  have  not  re- 
ceived anything  by  way  of  re  tarn,  bat  are  confronted  with  a  large 
claim  for  damages. 

<'  We  have  examined  the  record  with  great  care  to  see  whether 
this  oneqaal  condition  of  affairs  was  broaght  aboat  by  the  condact 
of  the  plaintiffs  themselves.  *  *  *  It  safflces  to  say  that,  in  oar 
opinion,  defendant's  complaints  are  not  only  without  merit,  but,  on 
the  contrary,  his  coarse  has  been  unjastifiable  and  his  demand  an- 
reasonable. 

<<  There  is  nothing  in  the  contract  to  warrant  defendant  in  the 
pretension  that  the  plaintiffs  were  to  continue  to  furnish  him  with 
money  and  supplies,"  etc. 

It  is  conceded,  that,  in  order  ik>  justify  a  resort  to  an  attachment 
under  the  statute  relied  upon,  it  is  a  condition  precedent  that  the 
defendant  must  have  been  guilty  of  fraud  in  the  sale,  or  attempted 
alienation  of  his  property,  to  the  prejudice  of  his  creditors ;  but  we 
think  the  facts  we  have  related  clearly  evidence  such  a  fraudulent 
intent  within  the  meaning  of  that  statute,  and  that  the  plaintiff  waa 
entitled  to  resort  to  the  remedy  by  attachment. 

Entertaining  these  views,  the  judgment  appealed  from  must  be  so 
amended  as  to  conform  thereto. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  so  amended  as  to  reject  and  disallow  the  defendant's  de- 
mands in  toto,  except  as  to  the  credit  he  is  allowed  for  the  proceeds 
of  cotton  delivered  to  the  plaintiff. 

It  is  further  ordered  and  decreed  that  the  judgment  dissolving 
plaintiff's  attachment  be  set  aside,  the  writ  of  attachment  and  the 
seizure  under  it  be  revived,  and,  as  revived,  that  same  be  main- 
tained and  enforced  on  the  property  attached,  and  that  the  privilege 
of  plaintiff  as  attaching  creditor  be  recognized  and  enforced  upon 
the  property  attached.      » 

It  is  finally  ordered  and  decreed  that  the  judgment  be,  in  all  other 
respects,  affirmed,  and  that  the  defendant  be  taxed  with  the  costs  of 
both  courts. 

On  Rehbaring. 

No  objection  is  made  in  the  application  to  the  opinion  in  so  far  as  it 
appertains  to  the  appellee's  motion  to  dismiss,  but  it  rests  mainly 
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upon  the  proposition  that  it  ia  inconsistent  with  that  rendered  in 
the  case  of  Winter  vs.  Davis,  decided  on  the  same  day,  wherein  we 
affirmed  a  jngdment  dissolving  an  attachment 

Oar  opinion  is  predicated  upon  the  stipulations  of  the  following 
written  contract,  viz. : 

'<  Lake  Pbovidbncb,  La.,  April  26,  1898. 

**  For  and  in  consideration  of  an  advance  of  twenty -five  hundred 
'dollars  made  by  the  Standard  Gotten  Seed  Oil  Company,  of  New 
•Orleans,  this  advance  to  be  paid  by  honoring  drafts  to  the  amount 
of  five  hundred  dollars  per  month,  I  bind  myself  and  agree  to  ship 
to  the  said  Standard  Ootton  Seed  Oil  Company  during  the  season  of 
1898-94  four  hundred  tons  and  as  much  more  of  good,  sound  cotton 
seed  as  I  can  buy  or  control,  this  seed  to  be  weighed  on  landing  at 
Lake  Providence  by  clerk  of  steamboat,  and  credited  to  me  at  the 
market  price  and  one  dollar  per  ton  commission. 

*'As  security  for  the  payment  of  this  advance  and  the  delivery  of 
the  four  hundred  tons  of  good,  sound  seed,  I  will  execute  a  mortgage 
on  the  ginhouse  and  contents,  and  transfer  the  insurance  to  the 
J9tandard  Ootton  Seed  Oil  Company.  I  also  agree  to  give  and  take 
interest  at  the  rate  of  eight  per  cent,  per  annum;  that  is,  I  will  pay 
interest  on  the  money  from  date  until  payment^  and  I  am  to  be 
•credited  with  interest  on  all  shipments  of  seed.  This  signed  in 
duplicate. 

''(Signed)  Peter  Mathbson. 

''Witnesses: 

"(Signed)        A.  B.  Johnston. 
"W.  E.  Powers." 

To  this  contract,  the  obligor,  Matheson,  gave  his  note  and  mort- 
gage for  twenty -five  hundred  dollars  as  collateral  security. 

The  suit  is  brought  upon  an  open  account  for  about  two  thousand 
nine  hundred  dollars,  money  advanced  under  the  foregoing  contract 
— embracing  overdrafts  to  the  amount  of  about  four  hundred  dol- 
lars. 

The  consideration  of  said  engagement  on  the  part  plaintiff  was  that 
the  defendant  should  ship  to  them  "  during  the  season  of  1898-94 
four  hundred  tovM,  and  as  much  mere  of  good  coUon  seed  as  (he)  can 
Jbuy  or  control;  this  seed  to  be  weighed  on  landing  at  Lake  Provi- 
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dence  by  clerk  of  steamboat,  and  credited  to  (him)  at  the  market 
price,"  etc. 

To  re-enforce  this  stipulation  the  contract  farther  provides,  that 
"as  security  for  the  payment  of  this  advance^  and  the  delivery  of  the 
four  hundred  tons  of  good  cotton  seed^^^  Matheson  agreed  to  execute  a 
mortgage  in  favor  of  the  oil  company. 

Our  opinion  finds,  aa.  a  fact,  that  the  oil  company  not  only  ad- 
vanced to  the  defendant  the  whole  amount  of  twenty-five  hundred 
dollars  in  cash  on  his  drafts,  without  question,  but  that  they  ad- 
vanced to  him  four  hundred  dollars  more.  That  these  advances 
were  kept  up  continuously  from  the  date  of  the  contract  to  the 
26th  of  October  of  the  same  year ;  and  during  that  period  of  time 
not  a  single  pound  of  cotton  seed  was  shipped  by  the  defendant  to 
the  company. 

That,  realizing  that  defendant  was  drawing  long  after  cotton  had 
commenced  to  open,  and  cotton  seed  was  deliverable,  under  their 
contract,  without  any  shipment  having  been  made,  plaintiff  wired  to 
defendant  to  ascertain  upon  what  he  predicated  his  drafts,  to  which 
he  replied,  <*  against  cotton  seed  stored  in  my  ginhonse." 

That  soon  afterward  plaintiffs  sent  a  representative  to  Lake 
Providence  to  see  the  defendant  and  ascertain  the  facts,  and,  if  pos- 
sible, to  obtain  a  settlement  of  their  account. 

That  representative  was  particularly  directed  to  ascertain  *'  why 
(the  defendant)  tvas  Jiolding  the  seed,  when  it  was  understood  he  was 
to  ship  as  the  seed  reached  him  from  time  to  time  during  the  season.** 

That  in  pursuance  of  those  instructions,  said  representative  called 
on  the  defendant  and  '*  made  demand  upon  him  that  he  comply  with 
his  contract  and  ship  the  seed  he  had  on  hand;  and  he  refused,  giving 
as  his  reason  that  it  would  occasion  him  extra  expense  to  haul  the 
seed  to  the  landing,"  and  further  stating  that  '*  he  would  ship  when 
the  boats  could  reach  his  warehouse,  provided  (the  company)  con- 
tinued to  pay  his  drafts;  but  if  these  drafts  were  not  honored  and 
should  be  returned  to  himy  he  ivould  make  them  good  by  disposing  of  the 
seed  he  had  on  hand,** 

That  he  requested  of  the  defendant  an  explanation  of  the  expendi- 
ture of  the  money  which  the  oil  company  had  furnished  him,  and  he 
declined  to  give  any. 

That  immediately  after  said  interview  it  was  discovered  that  the 
defendant  was  preparing  his  cotton  seed  for  sale,  and  was  actually 
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waiting  for  the  arrival  of  the  seed  boat  of  the  Union  Oil  Company — 
a  competing  organization  of  the  plaintiff — ^which  was  expected  down 
the  river  the  following  day. 

Onr  opinion  finds,  as  a  fact,  that  instead  of  defendant  having  ac- 
cnmnlated /our  hundred  tons  of  cotton  seed,  as  stipulated  in  the  con- 
tract, he  had  on  hand,  at  date  of  the  seizure  under  the  attachment, 
only  about  seventy  tovM,  worth  six  hundred  and  twenty -two  dollars  and 
ninety -five  cents,  notwithstanding  he  had  received  and  consumed 
over  twenty- nine  hundred  dollars  of  the  plaintiffs'  money  without 
making  any  shipments  to  them  in  the  meanwhile. 

It  finds  further  that  the  company  was  engaged  in  the  business  of 
compressing  oil  from  cotton  seed,  and  that  the  contract  with  the  de- 
fendant was  entered  into  for  the  express  object  of  obtaining  cotton 
seed  for  the  purposes  and  uses  of  its  business.  That  it  was  for  that 
express  purpose  it  had  agreed  to  and  did  furnish  defendant  with 
money  to  enable  him  to  purchase  seed  and  ship  same  to  them.  That 
when  purchased  and  stored  the  seed  constituted  a  quasi,  pledge  for 
defendant's  indebtedness ;  and  that  plaintiffs'  money  having  been  in- 
vested in  the  seed,  presumably,  it  had  a  right  to  rely  upon  same 
as  security  for  its  outlay. 

That,  looking  at  the  result  of  the  enterprise,  plaintiffs  were  in  the 
attitude  of  having  advanced  twenty- nine  hundred  dollars  in  cash, 
and  received  no  return  therefor. 

Our  opinion  concludes  with  this  statement,  viz. : 

**  In  the  light  of  these  facts,  the  defendant's  response  to  the  plain- 
tiffs' telegram,  making  inquiry  as  to  what  he  predicated  his  drafts 
upon,  wants  confirmation ;  and  these  facts  place  the  defendant  in  the 
equivocal  attitude  of  having  either  misstated  the  facts  in  his  answer, 
or  of  having  disposed  of  a  large  part  of  the  seed  in  the  interim  be- 
tween the  statement  and  the  seizure. 

*'  But,  be  that  as  it  may,  the  defendant  declined  to  make  any  satis- 
factory arrangement  of  the  matter  with  plaintiffs'  agent  or  attorney, 
notwithstanding  he  was  pressed  and  importuned  to  do  so.  On  the 
contrary,  he  distinctly  stated  to  them  that  he  did  not  intend  to  pay  the 
plain tilfs  anything  or  to  ship  any  seed,  unless  and  until  they  paid  his 
drafts,  notwithstanding  he  had  largely  overdrawn  his  contract  at  the 
time,"  and  had  shipped  them  no  seed. 

And  now  we  are  for  the  first  time  confronted  with  the  following 
statement,  which  appears  to  be  wholly  at  variance  with  the  terms  of 
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the  ¥nritten  agreements  as  well  as  all  the  proven  facta  in  the  case.  It 
is  as  follows,  viz. : 

*<  There  was  no  stipalation  to  buy  seed  for  the  plaintiff;  plainly, 
every  pound  of  seed  which  defendant  should  ship  to  plaintiff  was  to 
be  his  own  and  credited  to  him  at  market  prices  ruling  at  the  date 
of  shipment.  The  advances  were  not  stipulated  to  be  for  the  pur- 
pose of  enabling  defendant  to  purchase  cotton  seed,  nor  could  such 
have  been  the  intent  of  the  parties,  for  the  contract  expressly  pro- 
vided for  the  advancing  of  the  entire  sum  before  the  season  of  gin- 
ning and  consequently  before  any  seed  could  be  purchased.  The  plain 
meaning  of  the  agreement  was  that  the  money  was  loaned  to  de- 
fendant  for  his  general  convenience,  and  in  consideration  of  its  use 
he  was  to  return  it  with  interest,  and  additionally  sell  his  cotton  to 
the  plaintiff  at  one  dollar  per  ton  above  the  market  price."  De- 
fendant's brief  on  application  for  rehearing,  page  8. 

On  the  contrary,  the  agreement  declares  that  the  defendant  '*  in 
consideration  of  an  advance  of  twenty- five  hundred  dollars  •  *  * 
binds  himself  and  agrees  to  ship  to  the  (oil  company)  four  hun- 
dred tons  of  cotton  seed ;"  and  "  as  security  for  the  payment  of  this 
advance  and  the  delivery  of  four  hundred  tons  of  goody  sound  seed," 
he  obligated  himself  to  execute  his  mortgage. 

Have  these  plain  and  unambiguous  stipulations  of  the  defendant's 
written  contract  anything  like  the  significance,  ''that  the  money 
was  loaned  to  defendant  for  his  general  convenience?" 

Quite  the  contrary. 

Yet  that  statement  was  necessary  for  the  purposes  of  this  applica- 
tion, and  to  fortify  the  defendant's  contention  that  plaintiffs  were 
amply  secured  by  the  mortgage. 

But  the  mortgage  was  but  an  incident  of  the  transaction,  and  only 
a  collateral  security  for  the  advances  of  money  plaintiffs  made. 

Let  us  contrast  the  facts  thus  related,  and  not  denied,  with  those 
of  the  case  of  Winter  vs.  Davis. 

We  make  the  following  extracts  therefrom,  as  they  appear  quoted 
in  brief  of  defendant,  on  this  application,  viz. : 

''In  the  case  of  William  Winter  vs.  Nitore  H.  Davis  (No.  12,024), 
decided  by  your  Honors  on  the  same  day  as  the  instant  case,  the 
agreement  between  plaintiff  and  defendant  was  embodied  in  a  letter 
and  expressed  in  these  words : 

"  I  do  not  hesitate  to  say  that  I  will  ship  you  at  least  twenty -five 
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hundred  bales  of  cotton,  provided  yon  will  render  me  the  necessary 
financial  aid.  I  agree  to  pay  yea  fifty  cents  commission  on  each 
bale  yon  sell  for  me,  and  will  farther  agree  not  to  ship  cotton  else- 
where, or  to  sell  a  single  bale  in  this  market,  bat  will  ship  every 
bale  to  yoa." 

Upon  this  basis  the  plaintiff  advanced  large  amounts  to  defendant. 
The  court  foand  upon  the  evidence  that  defendant  paid  other  debts 
than  plaintiffs,  made  a  dation  to  his  wife,  and  actually  sold  to  another 
party  thirty  bales  of  cotton,  and  received  the  price. 

Upon  these  facts  the  court,  Mb.  Justice  Brbaux  being  its  organ, 
said: 

**  It  is  further  urged  by  the  plaintiff  that  the  defendant  was  under 
obligation  to  buy  cotton  and  ship  it  to  him;  that  throughout  Sep- 
tember and  to  the  7th  day  of  October,  1898,  he  seemed  to  have 
shipped  to  him.  Winter,  in  accordance  with  the  contract;  that  on 
the  7th  of  October  he,  despite  the  contract,  shipped  about  thirty 
bales  of  cotton  to  others  than  plaintiff,  and  received  the  money 
therefor. 

*' The  advances,  as  we  understand,  were  not  made  for  the  sole 
purpose  of  buying  cotton.  They  were  made  to  aid  the  defendant  in 
his  business.  He,  as  an  inducement,  promised  to  ship  cotton  to  the 
plaintiff,  which  the  latter  was  to  sell  and  pay  himself  from  the  pro- 
ceeds. 

•<  There  was  a  breach  of  contract,  a  failure  to  comply  with  an  ob- 
ligation, not  of  such  a  character,  however,  as  to  justify  an  attach- 
ment." 

In  that  case  defendant  complied  with  his  contract  to  ship  plaintiff 
twenty -five  hundred  bales  of  cotton,  and  shipped  cotton  to  him 
during  the  month  of  September  and  part  of  October;  but  on  the  7th 
of  the  latter  month,  he  shipped  about  thirty  bales  to  other  parties, 
and  received  the  money  therefor.  But  plaintiff's  advances  were  not 
made  for  the  sole  purpose  of  enabling  defendant  to  buy  cotton. 
They  were  made  to  aid  him  in  his  budness;  and  *'  he,  as  an  induce- 
ment, promised  to  ship  cotton  to  the  plaintiff,  which  the  latter  was 
to  sell  and  pay  himself  from  the  proceeds." 

The  two  cases  are  altogether  dissimilar  as  to  their  facts. 

The  oil  company  was  not  engaged  in  the  business  of  a 
factor,  commission  merchant  or  money  lender;  nor  was  the  de- 
fendant emerged  in  business  as  a  retail  country  merchant.    Their 
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relations  are  specifically  set  oat  and  defined  in  a  written  contract ; 
thereunder  the  oil  company  had  not  only  fnlly  performed  its  engage- 
ment and  more,  bat  the  defendant  had  failed  and  refused  to  perform 
his  engagement  in  any  respect.  Thereunder  the  defendant  had 
placed  himself  under  definite  obligation  to  purchase,  control  and 
ship  cotton  seed  to  the  plaintiffs  for  a  specific  purpose.  In  pursuance 
thereof  the  oil  company  furnished  all  the  money  they  had  agreed  to 
advance  the  defendant  and  more ;  but  defendant  failed  altogether  to 
comply  with  his  contract,  except  upon  the  condition  that  the  oil 
company  would  continue  to  pay  his  drafts  without  limit,  and  beyond 
the  terms  of  its  engagement — notwithstanding  he  had  already  over- 
drawn his  limit  by  four  hundred  dollars.  Not  only  so,  but  defend- 
ant openly  declared  to  a  representative  of  the  oil  company,  that  if 
his  condition  was  not  complied  with,  he  would  sell  the  cotton  seed 
he  had  then  on  store—and  on  the  faith  of  which  he  had  drawn  his 
overdrafts  and  proposed  to  draw  others — ^to  a  competing  cotton  oil 
company.  And  upon  the  following  day— or  within  a  day  or  two  at 
furthest — the  defendant's  cotton  seed,  aforesaid,  was  discovered  on 
the  river  bank  preparatory  to  delivery  to  the  seed  boat  of  the  U.  ion 
Oil  Company,  which  was  expected  to  pass  down  the  river  on  the  next 
day. 

The  oil  company's  representative,  finding  the  defendant  determined 
to  put  it  at  defiance,  gave  him  a  written  protest,  and  placed  the  mat- 
ter in  the  hands  of  a  local  attorney.  The  attorney  examined  into 
the  situation  of  affairs,  and,  finding  them  as  they  had  been  reported 
to  him,  he  at  once  procured  the  attachment  of  the  defendant's 
property. 

Under  this  state  of  facts  can  it  be  affirmed  thac  Matiheson  was 
about  to  assign  or  dispose  of  his  property,  or  some  part  thereof, 
with  intent  to  defraud  his  creditors  within  the  meaning  of  Code  of 
Practice,  Art.  240,  par.  4? 

In  Herman  vs.  Amedee,  30  An.  394,  it  was  held  that  the  fraudu- 
lent intent  necessary  to  support  an  attachment  is  not  shown  by  the 
mere  fact  that  a  merchant  is  selling  and  paying  off  his  debts,  includ- 
ing that  of  plaintiff.  That  was  defendant's  situation  in  Winter  vs. 
Davis. 

Very  much  the  same  may  be  said  of  the  principle  which  was 
announced  in  Hernsheim  vs.  Levy,  32  An.  340. 

In  Lehman  vs.  McFarland,  35  An.  624,  it  was  held  that  an  attach- 
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ment  could  not  be  sastained  when  the  '*  proposed  disposition  of 
their  property  by  the  defendants  was  in  the  interest  of  their  credit- 
ors, whom  they  proposed  to  place  on  a  footing  of  equality  and  fair- 
ness," etc. 

In  Wetherow  vs.  Oroslin,  24  An.  128,  the  court  sustained  an 
attachment  on  the  faith  of  defendant's  statement  '<  that  he  owed  the 
plaintiff  some  money  and  was  unable  to  pay  them  at  the  time ;  that 
they  were  going  to  sue  him,  and  he  wanted  to  keep  his  property, 
but  wanted  to  pay  them." 

In  Boyd  vs.  Labranche,  35  An.  285,  the  court  sustained  an  attach- 
ment on  the  ground  that  plaintiff  had  good  reason  to  believe  that 
defendant  was  about  to  dispose  of  his  property  to  defraud  his  cred- 
itors, and  said : 

'<  Promptness  of  acfion  was  the  one  thing  needful.  Plaintiff  was 
not  required  to  wait  until  events  had  shown  what  defendant  really 
intended  to  do.  They  acted  on  the  state  of  facts  as  they  existed  at 
the  moment,"  etc. 

In  Stephens  vs.  Helpman,  29  An.  635,  the  court  justified  an 
attachment  on  the  ground  that  the  defendant  had  given  an  unfair 
preference  to  some  of  his  creditors,  and  had  made  representations 
to  the  plaintiff,  upon  which  he  acted. 

In  Newman  vs.  Kraim,  34  An.  910,  the  court  sustained  an  attach- 
ment on  the  ground  that  the  defendant  had  made  threats  that  he 
would  dispose  of  his  property  to  protect  himself,  if  he  was  sued. 

It  is  in  proof  that  plaintiffs  wired  defendant  to  ascertain  upon 
what  he  predicated  his  overdrafts,  and  that  his  response  was  upon 
cotton  seed  stored  in  his  ginhouse;  whereas,  in  fact,  defendant 
either  misrepresented  his  real  situation,  or  he  fraudulently  disposed 
of  a  large  part  of  his  cotton  seed  subsequently. 

This  statement  was  at  first  made  to  influence  the  plaintiffs  to  con- 
tinue to  honor  his  overdrafts,  in  the  expectation  of  being  reimbursed 
from  cotton  seed  in  store;  and,  failing  in  the  accomplishment  of  this 
design,  defendant  threatened  to  sell  his  seed  to  a  rival  company,  if 
plaintiffs  declined  to  pay  his  overdrafts  in  the  future. 

These  fscts  fulfil  ail  the  requirements  of  the  Stephens  and  New- 
man cases. 

The  phrase  intent  to  defraud  finds  an  excellent  interpretation  in 
Chaffe,  Powell  &  West  vs.  Gill,  43  An.  1053,  in  which  we  held  that, 
as  the  property  of  the  debtor  is  the  common  pledge  of  his  creditor, 
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every  act  done  by  the  debtor  with  the  intent  of  depriving  his  cred- 
itor of  the  eventual  right  he  has  upon  the  property  of  such  debtor 
is  illegal."     Sustaining  an  attachment.    R.  0. 0.  1968. 

The  instant  case  presents  an  even  more  forcible  illastration  of  that 
principle,  in  that  the  defendant  had  contracted  to  purchase,  control 
and  ship  to  plaintiffs  the  cotton  seed  he  had  stored  in  his  glnhonse, 
and  upon  which  his  overdrafts  had  been  drawn ;  and  his  openly  de- 
clared intention  to  sell  them,  if  plaintiffs  refused  to  pay  his  future 
overdrafts,  was  not  only  a  violation  of  his  contract,  but  an  attempt 
to  deprive  them  of  property  which  was  stored  for  their  account,  and 
was  a  security  for  the  advances  they  had  already  made  to  defendant 
on  the  faith  of  it. 

Manifestly  these  transactions  evidence  an  intent  to  defraud. 

For  the  foregoing  reasons  our  original  opinion  and  decree  are 
maintained. 


No.   12,016. 
Jacob  Mabx  vs.   His  Obeditobs. 

A  charge  of  fraud  preferred  against  an  insolrent,  under  Sec.  1804  of  the  Bevlsed 
Statutes,  Is  prescribed  by  the  lapse  of  twelve  months  antecedent  to  the  filing 
of  bis  schedules  under  order  of  court. 

The  insolvent  laws  of  this  State  provide  a  purely  domestic  remddy,  which  can  be 
availed  of  only  by  resident  creditors,  and  those  domiciled  outside  of  the  State 
who  come  Into  our  courts  and  submit  themselves  to  their  Jurisdiction,  by 
accepting  the  surrender  by  proving  their  debts  at  a  general  meeting  of  the 
creditors. 

It  is  of  the  essence  of  a  charge  of  fraud  under  the  aforesaid  section  of  the  statutes 
that  the  opposition  should  allege  and  the  evidence  prove  an  Intention  on  the 
part  of  the  Insolvent  to  defraud,  and  injury  resulting  therefrom  to  the  com- 
plaining creditor. 

APPEAL  from  the  Third  Judicial  District  Oourt  for  the  Parish  of 
Union.     Barktdale,  J. 


Ounby  A  Sholars  for  Plaintiff,  Appellant. 


Everett  A  Thomas  for  Defendants,  Appellees. 


Argued  and  submitted  June  8,  1896. 
Opinion  handed  down  June  22,  1896. 
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The  opinion  of  the  <:onrt  was  delivered  by 

Watkins,  J.  The  plaintiff  is  appellant  from  a  judgment  sustaining 
an  opposition  to  the  homologation  of  the  proceedings  and  deliberation 
of  a  meeting  of  his  creditors,  appointing  a  definitive  syndic,  and  to 
the  appointment  of  Mose  Haas  to  be  definitive  syndic. 

The  opposition  was  made  by  Stem,  Laner,  SchoU  &  Oo.,  of  Cincin- 
nati, Ohio,  and  Rothschild  Bros.,  of  St.  Louis,  Missouri,  creditors  of 
the  plaintiff,  and  Edward  Everett,  provisional  syndic — the  first  named 
having  an  ordinary,  unsecured  claim  for  one  thousand  four  hundred 
and  seventy -six  dollars  and  twenty -five  cents,  and  the  second  one 
for  five  hundred  and  twenty- four  dollars  and  sixteen  cents. 

The  judgment  appealed  from  is  predicated  upon  the  verdict  of  a 
jury  finding  the  plaintiff  ^'  guilty  of  fraud  in  conferring  an  unlawful 
preference  and  advantage  upon  another  bona  ftde  creditor,"  and  it 
adjudges  and  sentences  him  *<  to  imprisonment  in  the  parish  jail  in 
Farmersville,  Union  Parish,  La.,  for  the  period  of  nine  months." 

But  this  decree  is  coupled  with  the  proviso  that  the  insolvent  may 
be  *<  released  from  imprisonment  by  paying  the  complaining  credi- 
tors. Stem,  Lauer,  Scholl  &  Oo.  and  Rothschild  Bros.,  the  amount 
of  their  debts  against  him;  or  by  his  paying  and  repairing  the  amount 
of  injury  and  fraud  done  to  them,  and  which  is  complained  of  by 
them,  which  amount  may  be  fixed  by  the  said  Jacob  Marx  in  a  pro- 
ceeding to  be  had  contradictorily  with  the  said  complaining  creditors, 
as  may  be  determined  by  this  court.",  n 

It  appears  that  the  syndic's  appointment  is  not  dealt  with  or  dis- 
posed of  in  the  foregoing  decree,  and  need  not  therefore  be  referred 
to;  and,  aside  from  the  various  averments  in  reference  to  the 
manner  in  which  proof  of  the  insolvent's  debts  was  made,  and  the 
authority  of  the  p*ersons  representing  the  creditors  at  the  meeting  of 
creditors,  the  allegations  of  opponents  charging  specific  acts  of 
fraud  against  the  insolvent  are  few,  and  same  are  embraced  in  the 
following  extract  frOm  the  brief  of  his  counsel  which  we  have  veri- 
fied, viz. : 

<*  Opponents  aver  that  Jacob  Marx  has  been  guilty  of  divers  acts 
of  fraud  during  the  past  three  years.  That  he  has  shown  unfair  and 
undue  preference  to  J.  Weiss  &  Co.,  A.  Adler  &  Co.,  Wm.  Adler  & 
Co.,  B.  Landauer  &  Co.,  Horter  &  Rice;  and  has  paid  some  of  his 
creditors  in  full.  That  said  Marx  borrowed  money  from  Weiss  & 
Co.,  and  pledged  his  individual  note  for  same,  which  was  the  com- 
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mon  pledge  of  his  creditors,  and  placed  said  fands  in  a  new  business 
in  Monroe,  La.,  known  as  the  Marx  Company,  Limited,  bat  placed 
his  stock  in  the  name  of  his  father-in-law,  M.  Levy,  of  Mississippi. 
That  he  has  collected  about  five  thousand  dollars  on  notes  and 
accounts  that  he  owned  when  he  applied  for  a  respite,  in  April,  1892 } 
that  he  has  sold  about  two  thousand  dollars'  worth  of  his  notes  and 
accounts,  and  admits  he  now  owns  thirteen  thousand  dollars  less 
than  he  owned  two  years  ago,  and  ye{  has  not  paid  his  foreign  cred- 
itors, whose  debts  aggregated  nine  thousand  dollars,  except  one  or 
two  whom  he  preferred  and  paid  in  full  in  the  last  twelve  months, 
to -wit:  The  Simon  T.  Gregory  Company,  of  St.  Louis,  for  three 
hundred  dollars." 

Immediately  succeeding  this  specific  charge,  the  allegation  is 
made  that  the  insolvent  had  been  guilty,  during  previous  years,  of 
various  acts  of  fraud,  in  the  preparation  of  his  schedules,  prepara- 
tory to  obtaining  a  respite,  alleging  *'  that  for  all  of  said  acts  of 
fraud  herein  set  forth  Jacob  Marx  should  be  imprisoned  according  to 
law  and  a  jury  should  be  summoned  to  try  the  same." 

The  prayer  of  opponents  corresponds  with  their  averments. 

The  attorneys  for  the  iosolvent  attract  our  attention  to  several 
objections  of  substance  apparent  upon  the  face  of  the  papers,  and 
upon  them  they  confidently  rely  for  the  reversal  of  the  judgment 
and  verdict  of  the  jury. 

They  may  be  summarized  as  follows,  viz. : 

First — ^The  prescription  of  twelve  months  prior  to  the  cession, 
against  the  charges  of  fraud. 

Second — ^That  the  creditors  opposing  the  cession,  on  allegations  of 
fraud,  have  no  standinir  in  court,  because  they  are  foreigners,  not 
domiciled  within  the  State  of  Louisiana,  and  who  have  not  accepted 
the  surrender  of  the  insolvent  under  the  insolvent  laws  of  the  State 
of  Louisiana,  and  are,  consequently,  in  no  way  bound  thereby. 

Third — That  opponents  have  not  alleged  that  the  insolvent  did  any 
act  with  intent  to  defraad  his  creditors,  or  that  they,  as  creditors  of 
his,  had  been  injured  by  the  acts  complained  of. 

Fourth — That  the  opposition  is  radically  defective  in  not  specifying 
the  dates,  character  and  extent  of  the  fraudulent  preferences  which 
are  complained  of. 

In  limine,  the  attorneys  for  the  insolvent  tendered  a  plea  of  no 
cause  of  action,  the  want  of  jurisdiction  raiione  materia  and  the 
prescriptions  of  ten  days  and  twelve  months. 
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The  last  was,  by  the  jadge  a  guo,  ^'  referred  to  the  merits  to  be 
tried  by  the  jary,"  aad  the  other  pleas  were  overraled. 

Upon  the  finding  of  the  jnry,  and  the  rendition  of  judgment,  the 
attorneys  made  an  extended  application  for  a  new  trial,  which  was 
refused. 

In  the  first  place,  we  think  it  was  manifestly  the  duty  of  the  jadge 
o  quo  to  have  passed  npon  and  decided  the  applicability  of  the  plea 
of  twelve  months  prescription,  as  a  qnestion  of  law,  which  necessa-  . 
rily  determined  the  admissibility  of  a  great  deal  of  the  evidence 
which  has  swelled  the  transcript  to  nnnsnal  proportions. 

To  illustrate :  The  opening  sentence  of  the  opposition  is  *  <  that 
Jacob  Marx  has  been  guilty  of  divers  acts  of  fraud  during  the  past 
three  years,"  whereas  the  insolvent  made  his  application  for  a 
respite  on  the  1st  of  April,  1802,  and  the  meeting  of  his  creditors, 
which  is  the  foundation  of  this  opposition,  was  not  filed  until  the 
17th  of  October,  1894;  and  the  opposition  itself  came  at  a  later  date. 

A  simple  inspection  of  the  statute  under  which  this  opposition  was 
filed  shows  that  the  prescriptible  period  begins  to  run  from  a  date 
twelve  months  prior  to  the  date  upon  which  the  insolvent's  surren- 
der is  made,  for  the  language  of  the  same  is : 

*'  If  a  debtor,  who  has  voluntarily  surrendered  his  property  to  his 
creditors,  or  has  been  proceeded  against  for  a  surrender,  shall  have 
given  wiihin  the  year  an  unjust  advantage  or  preference  to  any  one 
or  more  of  his  creditors,"  etc.     Rev.  Stat.,  Sec.  1804. 

On  the  second  proposition  it  appears  to  be  Evident  that  our  insol- 
vent laws  provide  a  purely  domestic  remedy  which  can  be  availed 
of  only  by  domestic  creditors,  or  those  domiciled  outside  of  the 
State,  provided  they  come  into  our  courts  and  submit  themselves  to 
its  jurisdiction  by  accepting  the  surrender  by  proving  their  debts  at 
a  general  meeting  of  creditors.  For  it  can  not  be  serious  insisted 
that  foreign  creditors  who  have  declined,  or  failed  to  accept  a 
debtor's  cession,  may  come  into  our  courts  for  the  sole  purpose  of 
enforcing  against  the  insolvent  the  penalties  of  the  law,  while  yet 
withholding  an  acceptance  thereof,  which  might  bind  them  in  the 
future,  by  a  final  discharge  through  the  votes  of  resident  creditors. 

But  on  the  third  proposition  the  case  is  just  as  clearly  against  op- 
ponents; for  upon  a  most  careful  analysis  of  the  sections  of  the  in- 
solvent law  upon  which  this  opposition  is  founded,  and  the  decisions 
of  this  court  defining  them,  we  held  that  the  gravamen  of  the  charge 
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is  the  intention  on  the  part  of  the  ioBolTeiit  to  defraad  and  injury  to 
the  complainant  resaltiuK  therefrom.  Bardeau  vs.  His  Creditors,  44 
An.  11;  Vide  Oampbell  vs.  His  Creditors,  16  La.  848;  Montilly  vs. 
Creditors,  18  La.  883;  Slocomb  vs.  Real  Estate  Bank,  2  Rob.  92. 

The  following  extracts  from  oar  opinion  in  the  principal  case  will 
suffice,  viz.: 

*<  Whether  the  injsolvent  be  guilty  of  fraud  or  not  under  this  sec- 
tion is  in  the  first  place  dependent  on  the  question  of  fact  as  to  the 
insolvent's  commission  of  the  reprobated  act,  and  in  the  second 
place  on  the  fact  of  his  having  successfully  rebutted  the  legal  pre- 
sumption of  guilty  intent  raised  on  the  proof  of  the  act.  But  in 
order  to  determine  the  main  question,  the  insolvent's  guilt  of  fraud 
under  and  in  contemplation  of  the  sections  of  the  Revised  Statutes 
we  have  quoted,  we  are  first  to  ascertain  whether  as  a  matter  of  fact 
Burdeau  did  give  within  the  year  an  unjust  advantage  or  preference 
to  any  one  or  more  of  his  creditors  by  payment  or  otherwise,  the 

effect  of  which  was  to  injure  the  complaining  creditor." 

«  «  «  «  « 

And  upon  referring  to  the  foregoing  decision,  we  say:  *^Those 
decisions  conform  strictly  to  the  precise  wording  of  the  statute ;  for 
it  declares  not  only  that  the  act  complained  of  must  have  conferred 
or  have  been  intended  to  confer  on  some  of  the  creditors  of  the  in- 
solvent an  unjust  preference  or  advantage  over  the  creditor  who 
charges  fraud,  but  it  also  declares  that  the  effect  thereof  shaU  be  to 
injure  him." 

Upon  a  consideration  of  all  or  the  foregoing  objections  to  the  time- 
liness and  sufficiency  of  charges  and  proof,  we  are  of  the  opinion 
that  the  case  should  have  been  decided  in  favor  of  the  insolvent. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  verdict  of 
the  jury  and  the  sentence  of  imprisonment  and  judgment  thereon 
pronounced  be  annulled  and  reversed ;  and  it  is  further  ordered  and 
decreed  that  the  insolvent  be  released  from  custody,  and  the  demands 
of  opponents  rejected  at  their  cost  in  both  courts. 
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No.  12,108.  _ 

The  PLANTBB8  Well  Company,  Limited,  vs.  Bodbnheimeb  &  Bro.         h^^ 

This  case  Involves  only  qaestions  of  fact.    The  Judgment  of  the  District  Court  was 
reviewed  and  the  caise  remanded. 

APPEAL  from  the   SeventeeDth  Judicial  District   Court  for  the 
Parish  of  St.  Mary.     Allen,  J. 


Clegg  A  Quintero  for  Plaiu tiffs,  Appellees. 


P.  H.  Mentz  for  Defendants,  Appellants. 


The  opinion  of  the  court  was  delivered  by  McEnery,  J. 


No.  12,124. 
William  Cameron  vs.  Leon  Godchaux. 

The  court,  under  Art.  303  of  the  Code  of  Practice,  is  entrusted  with  discretion  In  the 
matter  of  granting  or  refusing  an  injunction,  and  it  therefore  does  not  follow 
from  the  fact  that  an  injunction  was  granted  that  the  court  was  without  au- 
thority to  grant  a  motion  allowing  dissolution  on  bond. 

Possession  was  not  sufficiently  shown  on  the  face  of  the  papers,  and  it  inconse- 
quence is  not  evident  that  the  court's  ruling,  permitting  the  bonding  of  the 
lujunction,  was  erroneous. 

The  allegation  that  the  Injunction  will  cause  irreparable  injury  will  not  take  away 
from  the  Judge  all  discretion  to  dissolve  it  on  bond. 

The  damages  are  not  irreparable. 

The  dissolution  of  an  Injunction,  upon  defendant  giving  bond,  is  a  matter  largely 
resting  In  the  sound  discretion  of  the  court  of  the  first  Instance,  having  power 
of  compelling  parties  to  reasonably  speed  the  cause  and  to  prevent  losses 
sometimes  occasioned  by  delay,  in  quieting  the  possession  on  the  merits  of  one 
entitled  to  possession. 

APPEAL  from  the  Eighteenth  Judicial  District  Court  for  the  Par- 
ish of  Lafourche.     Caillouet,  J, 


Howell  &  Martin  and  L.  F.  Suthon  for  Plaintiff,  Appellant. 
86 
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L<izaru8y  Moore  db  Luce,  Clay  Knoblooh  <fr  Son  and  Beattie  <fr  BeatHe 
for  Defendant,   Appellee. 


Argued  and  sabmitted  May  21,  1896. 
Opinion  handed  down  June  1,  1896. 
Rehearing  refused  Jane  25,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  plaintiff  brought  suit  to  be  quieted  in  the  posses- 
sion of  lands  he  describes  in  his  petition,  of  which  he  says  he  has 
been  violently  and  fraudulently  dispossessed  by  the  defendant. 

A  writ  of  injunction  was  granted  to  him  as  auxiliary  to  the  princi- 
pal relief  sought. 

The  defendant,  on  motion,  applied  to  be  allowed  to  bond  the 
injunction. 

The  motion  was  granted,  save  as  to  certain  unimportant  excep- 
tions. 

An  appeal  was  granted  to  the  plaintiff  from  the  order  to  bond  the 
injunction. 

The  plaintiff  had  not  been  twelve  months  in  possession  on  the  day 
of  the  alleged  disturbance  of  his  possession. 

The  character  of  the  disturbance,  though  within  a  year  after  the 
plaintiff  had  gone  into  possession  of  the  property,  stamps  the  action 
he  urges,  under  Art.  49  of  the  Code  of  Practice,  as  possessory. 

In  his  motion  to  be  permitted  to  bond,  the  defendant  alleged  that 
he  had  been  in  the  open  and  peaceable  possession  of  the  property  he 
describes,  and  was  cultivating  the  land  without  opposition  from  the 
plaintiff. 

It  may  be  premised  that  none  of  the  substantial  rights  of  plaintiff 
or  defendant  are  here  involved.  Whatever  may  be  our  decision  the 
title  remains  unaffected.  The  claim  of  the  plaintiff  that  he  had  an  ab- 
solute right  to  the  injunction  demands  a  passing  notice. 

The  injunction  was  not  issued  under  those  articles  of  the  Oode  of 
Practice  construed  in  several  cases  (in  regard  to  which  we  at  this 
time  express  no  opinion,  as  it  is  not  necessary  in  deciding  the  case) 
as  securing,  as  a  matter  of  right,  an  injunction  upon  affidavit  and 
required  bond. 

The   injunction  issued  under  Art.  308  of  the  Code  of  Practice,  in 
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which  are  the  words:  *<  may  grant  in janctions "  in  matter  of  the 
conrt's  aathority,  different  from  the  words  in  the  other  articles 
mandatory  in  terms. 

As  the  asserted  mandatory  law,  Art.  298  of  the  Oode  of  Practice, 
invoked  by  the  counsel  for  plaintiff,  does  not  apply,  we  think  that 
this  disposes  of  the  proposition,  that  the  law  being  mandatory,  in- 
Innction  mast  issue  and  remain  without  a  dissolving  bond.  We  have 
seen  that  Art.  803  is  not  mandatory. 

It  devolves  upon  us  at  this  time  to  determine  whether  the  grounds 
were  sufficient  to  authorize  the  court  to  grant  the  order,  allowing 
the  defendant  to  bond  the  injunction. 

The  nature  and  extent  of  the  possession  are  not  plain  on  the  face 
of  the  papers. 

The  evidence  in  aid  of  the  pleadings  hereafter  may  show  all  that 
is  required  to  sustain  possession.  In  the  present  condition  of  the 
case  it  is  not  possible  with  any  degree  of  certainty  to  determine  the 
entire  area  of  land  of  which  the  plaintiff  had  possession. 

We  do  not  wish  to  be  understood  as  questioning  in  the  least  the 
sincerity  of  plaintiff,  in  alleging  that  he  was  in  possession.  It  may 
be  that  he  was  in  possession,  and  that  the  evidence  will  abundantly 
prove  the  fact.  At  this  period  of  the  litigation  we  do  not  think  that 
the  possession  claimed  is  established. 

Evidence  is  necessary  to  show  possession.  It  is  undetermined,  at 
this  time,  and  undeterminable. 

In  the  cases  to  which  our  attention  has  been  directed,  possession 
was  virtually  admitted.  There  was  a  manifest  intention  to  divest 
the  one  in  possession,  and  it  was  evident  that  the  divestiture  would 
have  been  attended  with  injury  irreparable  in  character. 

In  the  case  under  consideration  there  is  uncertainty  as  to  the  pos- 
session of  the  property. 

The  damages,  in  case  it  be  decided  that  plaintiff  is  entitled  to  pos- 
session, are  all  provable  and  can  be  compensated  in  dollars  and 
cents.  The  delay  can  be,  at  most,  of  a  few  months,  and  in  the 
meantime  there  is  a  bond  conditioned  for  the  delivery  of  the  prop- 
erty in  the  same  condition  as  when  the  injunction  issued,  and  for  the 
payment  of  all  damages  the  plaintiff  suffers. 

The  plaintiff  himself  has  fixed  a  value  upon  the  injury  alleged 
which  the  bond  is  intended  to  cover,  if  it  be  as  alleged. 

The  temporary  suspension  of  the  sales  of  town  lots  and  the  pos- 
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session  for  a  time  of  land  may,  if  without  right,  cause  a  loss,  not, 
however,  irreparable.  Although  the  plaintiff  alleges  and  sincerely 
thinks  that  the  loss  is  irreparable,  the  court  is  not  concluded  by  the 
sworn  averment.  Crescent  Oity  Live  Stock  Landing  and  Slaughter- 
house Company  vs.  Police  Jury,  82  An.  1192,  1197. 

We  are  loath  to  disturb  the  action  of  the  District  Court  in  thus 
having  granted  the  motion  to  dissolve  on  bond.  The  matter  of 
needful  delay,  prior  to  trial  on  the  merits  and  other  circumstances, 
were  peculiarly  within  his  knowledge. 

His  judgment,  in  this  view,  it  entitled  to  consideration. 

It  is  affirmed  at  appellant's  costs. 


No.  12,166. 
Statb  bx   bbl.  Kbplingbb   and   Endbrlbb  vs.'Octavb  Pbbbz, 

JUBTICB  OF  PBACE  FOB  SECOND  WABD  ST.  BERNARD  PARISH. 

In  an  appealable  case  the  writ  of  prohibition  Is  not  the  remedy. 

The  writ  of  certiorari  (not  in  aid  of  appellate  Jurisdiction)  Is  not  the  remedy  to 

have  reviewed  appealable  issues. 
The  functions  of  the  two  writs  are  not  enlarged  when  combined  in  one  application 

for  their  issuance. 


0 


N  APPLICATION  for  Writs  of  Certiorari  and  Prohibition. 


H,  L,  Oarland  for  Relators. 


Respondent  in  propria  persona. 


Sabmitted  on  briefs  May  6,  1896. 
Opinion  handed  down  May  18,  1896. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  This  is  an  application  for  writs  of  certiorari  and  pro- 
hibition. 

The  relators  are  defendants  in  a  suit  brought  againdt  them  by  J. 
Qoncher  et  al. 

The  amount  claimed  is  ninety- eight  dollars. 
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state  ex  rel.  Keplingrer  and  Bnderlee  vs.  Justice. 

In  the  magistrate's  court  the  defendants  objected  to  going  on  with 
the  trial,  at  the  time  and  place,  for  the  reason  that  the  conrt  was 
being  held  and  the  case  heard  ontside  of  the  territorial  limits  of  the 
jastice  presiding;  also  for  the  reason  that  the  defendants  are  not 
residents  of  the  parish. 

The  agreed  statement  of  facts  shows  that  the  court  sat  at  the  stock 
landing,  a  place  not  within  the  ward  of  which  the  respondeat  is  the 
magistrate.  The  exception  interposed  by  the  defendant  was  over- 
mled. 

Upon  this  state  of  facts  the  relators  base  their  application  for  the 
writs  of  certiorari  and  prohibition. 

The  respondent  sets  forth  in  the  answer  to  the  order  nisi  that  there 
is  no  court  house  or  convenient  place  for  holding  court  in  his,  the 
second  ward ;  further,  that  for  the  convenience  of  all  concerned  the 
court  is  held  at  the  place  where  it  has  been  held  many  years. 

The  respondent  also  pleads  a  waiver  of  the  objection  by  relators' 
alleged  prior  plea. 

Lastly ;  the  respondent  urges  that  the  relators  have  a  remedy  by 
appeal  to  the  District  Court,  and  consequently  no  remedy  directly  by 
oertioTari  and  prohibition  to  the  magistrate's  court. 

It  admits  of  no  question :  courts  must  hold  their  sessions  within  the 
territorial  limits  fixed  by  statute,  and  magistrates  can  cite  before 
them  in  civil  suits,  in  so  far  as  relates  to  a  personal  judgment,  only 
those  who  reside  in  the  ward. 

On  the  other  hand,  one  may  waive  these  requirements  or  sanction 
the  proceedings ;  the  exception  being  ratione  persona. 

These  issues  under  our  jurisprudence  we  would  not  be  justified  in  de- 
ciding, in  the  proceedings  before  us,  as  the  relator  has  ample  remedy 
by  appeal. 

Our  review  of  the  authorities  upon  the  subject  has  not  resulted  in 
our  finding  decisions  under  which  the  order  applied  for  can  be 
granted. 

As  to  prohibition,  without  the  certUyrari^  this  court  held  in  State 
ez  rel.  Follet  vs.  Judge,  82  An.  1182,  that  the  relator's  right  was  by 
appeal ;  the  case  was  appealable. 

The  ruling  was  the  same  in  State  ex  rel.  Hernandez  vs.  Monroe,  88 
An.  928. 

On  an  application  for  a  writ  of  certiorari  against  a  defendant  justice 
Of  the  peace,  this  court  held  that  in  an  unappealable  case,  under  its 
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saperyisory  jariadiction  it  woald  entertain  the  writ  for  the  purpose 
of  inqairin);:  into  the  validity  of  the  proceedings.  State  ex  rel 
Montague  vs.  Lonia  Goqnillon,  35  An.  1101. 

In  a  recent  case  the  qnestion  was  considered  and  the  court  reit- 
erated the  conclasion  previously  reached ;  holding  that  the  relator 
had  other  relief,  and  therefore  was  without  right  to  apply  for  pro- 
hibition.    State  ex  rel.  Shaw  vs.  Judge,  47  An.  1603. 

Our  views  are  not  antithetic  to,  but,  on  the  contrary,  are  consis- 
tent with  those  expressed  in  Stace  ex  rel.  Waller  vs.  Justice  of  the 
Peace,  47  An.  27.  The  action  of  nullity,  it  was  held,  in  the  cited 
case,  does  not  prevent  granting  the  application  in  an  unappealable 
case. 

The  writs  here  are  applied  for  under  the  supervisory  jurisdiction 
of  this  court. 

Whether  prohibition  and  certiorari  be  consideed  separately,  or  in 
one  application  for  both  writs,  as  in  this  case,  this  court  has  uni- 
formly held  that  there  is  no  ground  for  the  application  when  the  case 
is  appealable.  The  facte  being  as  here  stated ;  if  questions  of  juris- 
diction be  illegally  decided  originally,  or  on  appeal,  by  a  court  from 
which  no  appeal  arises,  then  these  writs  may  issue.  Prior  to  such 
an  illegality  the  application  can  not  be  granted. 

We  have  only  stated  such  facts  as  were  needful  in  deciding  the 
application.  Whether  stated  or  not  stated,  they  are  all  subject  to 
review  on  appeal  to  the  District  Oourt.  By  no  action  can  that  court 
be  divested  of  its  jurisdiction  to  pass  on  the  question  raised. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  restrain- 
ing order  be  dissolved,  and  that  the  relator  be  taxed  with  the  costs. 


No.  12,166. 
The  Union  Oil  Oompany  vs.  F.  L.  CAMPBBiJi,    Absbssor,  bt  al. 

48  18M> 

60  748!        !•  On  rule  to  show  caose  when  relator's  demand  is  first  met  by  a  peremptory  ea- 

^  ^ygyi  ceptlon  and  such  exception  is  overruledt  the  respondent  is  not  thereby  de- 

lOB    13B'  barred  from  any  further  defence  on  the  merits  of  the  application. 

2.  The  court,  in  its  discretion,  will  prerentany  improper  advantage  being  taken  by 
filing  the  exception  separately  from  the  answer;  this  was  done  In  ShawTS. 
Howell,  18  An.  19B,  when  dilatory  exceptions  were  presented  evidently  for  de- 
lay. 

8.  A  respondent  in  court  on  a  rule  to  show  cause  inyoked  by  the  relator,  has  the 
right  to  be  heard  on  the  defences  which  he  may  urge,  subject  to  the  legal 
test  as  to  whether  they  are  such  as  he  could  legally  raise.  Bonge  vs.  Lafargue 
Co..  Lim  ,  47  An.  1649;  Ex  re/.  Morris  vs.  Secretary,  48  An.  680-681. 
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4.  The  powers  of  the  Board  of  ReTlewers,  created  by  Sees.  2'i  and  2i  of  Act  No.  106  of 

IbOO^ATeqwui-judiesailn  character  and  must  be  exercised  In  the  manner  Indi- 
cated by  law. 

5.  In  the  matter  of  the  correction  of  the  assessments  of  Individual  citizens  or  cor- 

porations, the  Board  of  Reviewers  Is  authorlKed  to  take  action  only  upon  a  spe- 
cial opposition  made  by  the  party  alleging  himself  to  be  aggrieved,  and  for 
the  purposes  of  such  a  contest  before  the  board  a  sworn  declaration  of  the 
taxpayer,  such  as  Is  required  by  Sec.  19  of  Act  No.  106  of  1890,  is  essentially 
necessary.  Ex  rel.  Johnson  vs.  Tax  Collector,  89  An.  638. 

6.  The  declaration  of  the  court  in  Insurance  Co.  vs.  Board  of  Assessors,  40  An.,  p. 

373,  which  announces  another  rule  of  construction,  does  not  meet  with  tho 
approval  of  this  court. 

7.  An  assessor  called  on  by  the  Board  of  Reviewers  to  revise  his  rolls, has  the  right 

to  call  in  question  the  fact  whether  the  Board  in  making  alterations  therein 
had  acted  under  the  circumstances  which  the  law  required  to  exist  as  conditions 
of  its  taking  action,  though  he  be  not  anthorlxed  to  dispute  their  conclusions 
of  fact  when  acting  within  their  statutory  jurisdiction. 

8.  When  powers  conferred  by  statute  have  not  been  exercised,  under  the  circum- 

stances and  requirements  of  the  statute,  the  acts  done  fall  for  want  of  author- 
ity, even  though  they  would  have  been  right  and  sustained,  had  legal  condi- 
tions as  to  action  been  complied  with. 

A  PPEAL  from  the  Eighth  Jadicial  District  Court  for  the  Parish  of 
^    Concordia.     Dagg,  J. 


Elam  A  Dale,  for  Plaintiff,  Appellee. 


If.  J.  Cunninghamj  Attorney  General,  and  D.  N,  Thompaon,  Dis- 
trict Attorney,  for  Defendants,  Appellants. 


Argaed  and  submitted  Jane  2,  1896. 
Opinion  handed  down  Jane  16,  1896. 
Rehearing  refased  November  16,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  0.  J.  Relator  in  its  petition  to  the  District  Court  rep- 
resented that  it  was  the  owner  of  an  oil  mill  in  the  parish  of  Con- 
cordia. That  the  police  jury  for  that  parish  convened  at  the  court 
house  on  the  first  Monday  in  July,  1896,  for  the  purpose  of  reviewing 
the  assessment  or  listing  of  all  the  taxable  property  and  effects  for 
the  year  1896,  and  that  said  jury  while  sitting  as  a  Board  of  Review- 
ers for  said  parish  at  the  said  session  valued  said  mill  and  appur- 
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tenances  at  the  sum  of  ten  thoasand  dollars,  being  the  valuation  for  the 
year  1896,  as  would  appear  by  the  resolution  of  said  board  made  part 
of  the  petition.  That  Campbell,  the  assessor  of  the  parish,  had 
without  the  knowledge  or  consent  of  the  relator  and  without  any 
legal  authority,  either  by  judgment  of  the  court  or  otherwise,  since 
the  valuation  made  by  the  Board  of  Reviewers  for  the  year  1896, 
placed  the  assessment  at  the  sum  of  seventy -five  thousand  dollars 
upon  the  tax  rolls  for  said  parish  and  refused  to  be  governed  by  the 
board  in  putting  the  value  of  the  mill  at  ten  thousand  dollars, 
although  demand  had  been  made  upon  him  to  comply  with  the  action 
of  the  board.  That  he  made  said  increase  of  the  valuation  after  the 
adjournment  of  the  board  and  that  the  State,  Parish,  Railroad  and 
Levee  taxes  on  the  property  in  said  parish  are  thirty -one  mills. 

That  it  was  absolutely  necessary  for  the  protection  of  relator's 
rights  that  said  assessor  and  the  sheriff  of  the  parish  (ex  officio  tax 
collector)  be  ruled  to  show  cause  why  said  assessment  or  valuation  of 
said  mill  should  not  be  placed  upon  the  tax  rolls  for  said  parish  at  the 
sum  of  ten  thousand  dollars,  and  that  a  writ  of  mandamiLS  issue  di- 
rected to  them  commanding  them  to  place  the  assessment  of  said 
mill  upon  the  tax  rolls  for  the  year  1895  at  ten  thousand  dollars. 
Relator  therefore  prayed  that  said  assessor  and  sheriff  be  notified, 
and  that  an  order  be  granted  ordering  said  officers  to  show  cause  at 
chambers  why  a  peremptory  writ  of  mandamus  should  not  issue  com- 
manding said  officers  to  put  the  valuation  of  said  mill  upon  the  tax 
rolls  of  said  parish  for  the  year  1896  at  the  sum  of  ten  thousand  dol- 
lars, and  that  this  be  the  amount  upon  which  taxation  shall  be  based 
for  that  year ;  that  after  due  proceedings  there  be  judgment  order- 
ing them  so  to  do,  and  declaring  that  said  valuation  should  be  the 
basis  for  taxation  for  the  year  1895,  and  that  a  peremptory  writ  of 
mandamus  issue  commanding  them  to  comply  with  said  judgment. 
Defendants  were  ordered  to  show  cause  as  prayed  for. 

The  defendant's  excepted  that  plaintiff's  petition  disclosed  no 
cause  of  action  and  no  legal  right  against  them  for  a  peremptory 
mandamus.  This  exception  having  been  overruled,  they  answered, 
pleading  the  general  issue.  Campbell  admitted  he  was  the  assessor 
of  the  parish,  and  averred  that  in  pursuance  of  his  duty  as  such  and 
in  compliance  with  the  law  and  within  the  time  specified  by  law,  he 
listed  the  property  of  relator  and  affixed  a  valuation,  as  was  bis 
duty,  thereon  of  seventy- five  thousand  dollars.    That  said  valoatton 
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was  a  fair,  just  and  eqaitable  valuation,  and  did  not  exceed  the  actual 
cash  value  of  the  property;  that  relator  made  no  protest  against 
said  valuation  and  did  not  furoish  any  duplicate  lists  with  its  valua- 
tion under  oath,  as  required  by  Sec.  19  of  Act  106  of  1890.  That 
the  police  jury,  sitting  as  a  board  of  reviewers,  without  any  legal  or 
proper  contest  on  the  part  of  the  relator,  without  any  notice  to  him, 
the  assessor,  and  without  hearing  any  evidence  as  to  the  value  of  said 
property,  and  in  flagrant  violation  of  the  Constitution  and  laws  of  the 
State  defining  the  duties  of  said  Board  of  Reviewers,  proceeded  to 
make  an  original  assessment  of  said  property  and  to  fix  the  valuation 
thereon  for  the  purposes  of  tazatioc  at  ten  thousand  dollars,  without 
any  reference  to  the  cash  valuation  of  said  property  and  wlthoat  any 
reference  to  the  uniformity  or  equality  of  the  same.  That  said  action 
of  said  board  being  contrary  to  law,  arbitrary  and  unjust  and  injurious 
both  to  State  and  parish  was  absolutely  null  and  void,  without  legal 
effect  and  was  in  no  manner  binding  upon  him  and  did  not  and  could 
not  change  or  affect  the  assessment  and  valuation  of  said  property  as 
made  by  said  assessor.  Defendants  prayed  that  the  demand  for  a 
Tnandamus  be  rejected — that  the  action  of  the  board  be  declared  null, 
void  and  of  no  effect,  and  the  assessment  and  valaation  as  made  by 
said  assessor  be  recognized  and  maintained  and  that  the  sum  of  two 
hundred  ana  thirty-two  dollars  and  fifty  cents  ($28'/. 60),  being  ten 
per  cent,  upon  the  aggregate  amount  of  taxes  due  by  relator,  be 
levied  and  taxed  as  attorney's  fees  against  relator. 

Relator  filed  a  motion  to  strike  out  the  answer  on  the  ground  that 
defendants  having  made  an  appearance  and  filed  an  exception  could 
not  file  any  subsequent  pleadings,  as  all  of  the  defences  must  be'made 
at  one  and  the  same  time  and  in  one  pleading.  In  the  event  of  the 
motion  being  overruled  it  averred  that  defendants  had  no  legal  right 
to  question  the  validity  of  the  action  of  the  Board  of  Reviewers  fix- 
ing the  valuation  of  the  mill  at  ten  thousand  dollars,  nor  had  they 
any  legal  power  to  raise  the  question  as  to  the  right  of  the  board  to 
fix  said  assessment,  as  the  action  of  the  board  is  final  against  the  de- 
fendants, the  State  and  parish,  as  neither  have  any  legal  standing  to 
raise  the  question  set  forth  in  the  answer  because  the  law  only  gives 
the  taxpayer  the  right  to  appear  in  court  to  have  the  assessment 
passed  upon  by  the  court.  That  the  action  of  the  board  is  final  and 
the  defendants,  the  Sbate  and  the  parish,  are  precluded  and  debarred 
from  raising  any  question  as  to  said  assessment. 
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The  court  Bustained  this  motion  'Mn  so  far  aB  the  answer  related 
to  the  valuation  of  the  property  or  the  evidence  on  which  the  police 
jnry  acted  in  ascertaining  same  or  redacing  said  assessment." 

On  the  trial  a ''  certificate  "  of  the  president  of  the  police  Jury 
attested  by  the  secretary  thereof  was  introdaced  in  evidence  to  the 
effect  that  '*  on  the  2d  day  of  July,  1896,  the  following  resolution 
was  adopted  by  the  police  Jary  as  a  Board  of  Reviewers  for  said 
pariBh,  to -wit: 

'^  A  rcBolation  was  adopted  while  the  jury  was  acting  aB  a  Board 
of  Reviewers  continuing  the  assoBsment  of  the  Union  Oil  Company, 
Vidalia  Mill,  for  the  year  1896  at  ten  thousand  dollars." 

A  demand  was  made  by  relator  on  the  assessor  '*  to  make  his 
assessment  roll  for  the  year  1896  conform  to  the  assessment  equali- 
sation and  valuation  made  by  the  police  jury  sitting  as  a  Board  of 
Reviewers  at  its  regular  meeting  in  July,  1896,  as  to  the  assessment 
of  the  Union  Oil  Mill  Company's  Vidalia  Mill,  to- wit:  ten  thousand 
dollars." 

The  ownership  by  relator  of  the  mill  in  question  was  admitted,  and 
the  refusal  of  the  assessor  to  comply  with  the  demand  on'him  shown. 
The  assessment  of  the  property  by  the  assessor  fixing  the  valuation 
of  the  property  at  seventy -five  thousand  dollars  was  offered  in  evi- 
dence. Campbell  the  assessor  as  a  witness  testified  that  he  had 
made  an  assessment  of  the  Union  Mill  in  1896,  fifteen  or  twenty 
days  prior  to  the  meeting  of  the  police  jury.  The  Union  Mill  Com- 
pany made  out  a  duplicate  list,  but  not  sworn  to.  This  list  was  made 
only  a  short  time  prior  to  the  meeting  of  the  jnry,  and  was  sub- 
mitted to  the  jury — the  amount  of  the  other  duplicate  list  was  ten 
thousand  dollars.  The  assessment  lists  are  not  always  sworn  to. 
The  Union  Mill  Company  opposed  the  assessment  which  he  made. 
We  find  in  the  record  a  bill  of  exception  by  the  defendants  in  which 
it  is  recited  that  the  assessor  being  on  the  stand  as  a  witness,  defend- 
ants offered  to  prove  that  the  police  jury  sitting  as  a  Board  of  Re- 
viewers, did  not  have  any  evidence  before  them  as  to  the  actual  cash 
value  of  plaintiff's  property;  that  there  was  no  contest  before  them 
on  the  part  of  the  oil  mill  of  the  valuation  placed  npon  said  property 
by  the  assessor;  that  the  assessor  was  not  heard  in  reference  to  the 
correctness  of  his  valuation  of  said  property ;  that  the  action  of  said 
board  in  placing  the  valuation  ot  said  property  at  ten  thousand  dol- 
lars for  the  purpose  of  taxation  was  had  without  any  referenee 
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whatever  to  the  valae  of  the  property  and  without  any  reference  to 
the  eqaality  or  nniformlty  of  asseBsments,  bat  was  based  npon  other 
and  different  reasons.  That  relator  objected  to  testimony  on  those 
subjects  as  irrelevant  to  the  issues  in  the  case  and  for  the  reasons 
set  forth  in  relator's  motion  to  strike  out  the  answer  of  defendant 
which  had  been  adopted  by  the  court,  and  the  motion  to  strike  out 
therefore  partially  sustained. 

That  these  objections  were  sustained  and  the  evidence  not  per* 
mitted  to  be  received.  The  District  Oourt  made  the  mandamitu 
peremptory,  decreeing  that  the  valuation  of  ten  thousand  dollars 
placed  upon  the  property  by  the  Board  of  Reviewers  should  be 
taken  as  the  value  of  the  property  for  the  purposes  of  taxation  for 
the  year  1896  and  that  defendants  pay  costs. 

Defendants  appealed. 

Relator's  claim,  that  the  defendants  havinn^  filed  an  exception  that 
on  the  face  of  the  papers  relator  showed  no  cause  of  action,  they 
were  forcedly  debarred  from  setting  up  any  ground  of  defence  on 
the  merits,  is  not  tenable.  The  only  matter  which  would  be  involved 
in  that  question  would  be  one  of  delay.  It  was  within  the  power  of 
relator  through  the  court  to  prevent  any  improper  advantage  beinj: 
taken  by  filing  the  exception  separately  from  the  answer.  This 
matter  rests  greatly  in  the  discretion  of  the  court.  The  court  prop- 
erly exercised  its  discretion  in  this  case. 

The  exceptions  filed  in  Shaw  vs.  Howell,  18  An.  196,  were  dilatory 
exceptions  as  to  form,  apd  the  court  must  have  been  of  the  opinion 
that  they  had  been  presented  for  purposes  of  delay. 

Relator  denies  the  right  of  the  assessor  to  raise  the  issues  he  has 
attempted  to  raise  through  his  answer.  Having  been  brought  into 
court  upon  a  rule  to  show  cause  invoked  by  the  relator  itself,  de- 
fendant necessarily  had  the  right  to  be  heard  (Rouge  vs.  Lafargae 
Co.,  Limited,  47  An.  1649).  As  a  matter  of  course  the  issues  which 
he  tendered  in  defence  were  subject  to  legal  test  as  to  whether  they 
were  such  as  he  could  legally  raise  (State  exrei,  Morris  vs.  Secre- 
tary, 48  An.  680-681) .  The  District  Oourt,  in  acting  npon  the  motion 
to  strike  out  the  answer,  correctly  ruled  that  the  assessor  was  not 
authorized,  in  this  proceeding,  to  question  the  action  of  the  Boar  J 
of  Reviewers  in  respect  to  the  correctness  of  the  conclnsion  of  face 
which  they  have  reached  touching  the  value  of  the  relator's  property, 
assuming  that  that  matter  was  before  the  board  under  such  con- 
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ditiona  as  to  legally  call  for  a  decision  by  it  on  that  point,  but  it 
went  mach  further  than  this  when  it  ruled  ont  the  testimony  offered 
by  defendants  to  sastain  the  position  taken  by  them  that  the  board 
acted  withoat  any  legal  or  proper  contest  on  the  part  of  the  oil  mill, 
withont  any  notice  to  the  assessor,  and  that  withoat  hearing  any 
evidence  made  an  original  assessment  of  the  property  at  ten  thou- 
sand dollars.  Defendants  claim  that  the  board  could  only  legally  take 
action  for  the  alteration  of  the  assessment  of  property  in  individual 
cases  when  the  property  owner  had  presented  to  the  local  assessor  a 
duplicate  list,  duly  sworn  to,  and  had  made  a  formal  opposition  be- 
fore him  to  the  assessment  which  he  had  made  in  the  particular  case 
to  accompany  the  general  lists  which  he  (the  assessor)  was  required 
to  transmit  to  the  Board  of  Reviewers  for  its  examination.  That  it 
could  not  dispose,  as  on  its  own  knowledge,  of  an  objection  to  the 
assessment  of  a  particular  person  or  corporation  and  dispose  of  it 
without  notice  to  the  assessor  as  the  representative  of  the  State, 
without  giving  him  an  opportunity  to  sastain  the  correctness  of  his 
action,  and  without  the  taking  of  testimony.  That  the  action 
taken  in  this  case  by  the  board  is  not  a  revision  of  his  assess- 
ment, but  substantially  and  practically  an  original  assessment 
which  it  is  not  authorized  to  make.  That  the  board  is  a  quaai- judi- 
cial body  with  no  original  powers  and  with  no  jurisdiction  to  act  ex- 
cept upon  a  regularly  formed  contest  and  after  giving  to  the  State 
through  him  a  hearing — ^that  the  police  jury  in  dealing  with  the  sub- 
ject of  the  review  of  assessments  was  acting  as  a  public  agency  out- 
side of  its  usual  functions  as  a  police  jury  having  legislative  power 
and  was  withoat  power  to  bring  about  the  redaction  of  an  assess- 
ment through  a  mere  ^'  resolution." 
The  22d  and  23d  sections  of  Act  No.  106  of  1890  are  as  follows: 
Section  22.  <' The  police  juries  of  the  several  parishes  (parish  of 
Orleans  excepted)  throughout  the  State  are  hereby  appointed  and 
constituted  Boards  of  Reviewers  for  their  parishes. 

Sec.  23.  '*  The  Board  of  Reviewers  shall  meet  on  the  first  Mon- 
day of  July  of  each  and  every  year  or  as  soon  thereafter  as  possible, 
and  the  several  assessors  throughout  the  State,  parish  of  Orleans  ex- 
cepted, shall  lay  before  the  said  board  all  of  said  lists  of  property 
with  the  estimated  (actual)  cash  value  thereof  extended  and  listed 
and  valued  by  said  assessors  as  aforesaid,  together  with  the  lists  and 
valuation  made,  under  oath  as  aforesaid  of  those  property  holders 
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who  believe  the  assessor's  valuation  to  be  in  excess  of  and  beyond 
the  actual  cash  value  of  the  personal  or  real  property  therein  enu- 
merated, and  the  said  board  shall  proceed  at  once  to  arbitrate  upon 
the  said  lists  of  property  and  cash  valuation,  and  their  decision  shall 
be  final,  unless  set  aside  in  accordance  with  Art.  208  of  the  Constitu- 
tion ;  the  said  Board  of  Reviewers  shall  then  proceed  to  examine  all 
the  aforesaid  lists  of  real  and  personal  property  submitted  to  them 
by  the  said  assessors  and  should  they  find  any  property  to  have  been 
illegally  or  wrongfully  assessed  in  the  listing  or  valuation  there- 
of, it  shall  be  their  duty  to  correct  the  same,  and  they  shall 
also  equalize  the  assessment  of  all  property  of  like  character 
and  relative  value  within  their  respective  parishes  in  accord- 
ance with  Art.  208  of  the  Constitution,  provided  that  no  valu- 
ation made  by  the  assessor  shall  be  increased  unless  the  taxpayer 
is  served  with  notice  to  appear  before  said  board  within  five  days 
and  show  cause  why  such  increased  assessment  should  not  be  made. 
Such  summons  shall  be  signed  by  the  president  of  the  board ;  service 
therein  and  return  made  in  the  manner  now  provided  by  law  in  the 
case  of  ordinary  subpcsnas.  The  said  board  shall  have  the  power  to 
summon  and  compel  the  attendance  of  witnesses,  interrogate  them 
under  oath  concerning  any  matter  before  them,  and  after  having 
passed  upon  and  determined  the  correctness  of  any  list  and  the  val- 
uation thereof,  the  same  shall  become  final  unless  set  aside,  or 
changed  as  provided  by  law.  The  members  of  said  Board  of  Re- 
viewers shall  receive  the  same  pay  for  such  length  of  time  as  they 
may  be  in  session,  as  now  allowed  to  police  jurors;  provided  that  if 
the  session  extend  longer  than  fifteen  days  from  date  of  service  only 
pay  for  that  length  of  time  shall  be  allowed.  The  duplicate  lists 
forwarded  by  the  assessor  with  his  assessment  rolls  are  those  re- 
ferred to  in  the  nineteenth  section  of  the  act,  in  which  it  is  declared, 
that  in  case  the  valuations  made  by  the  assessor  are,  in  the  opinion 
and  belief  of  the  taxpayer,  in  excess  of  and  beyond  the  cash  value  of 
the  personal  or  real  property,  the  assessor  shall  make  or  cause  to  be 
made,  a  duplicate  list  of  said  property,  and  shall  then  and  there  ad- 
minister to  the  said  taxpayer  the  oath  or  affirmation,  as  follows :  I 
swear  or  affirm  that  the  valuation  affixed  opppsite  each  item  of 
the  property  in  the  foregoing  list  is  the  actual  cash  value  thereof, 
according  to  the  best  of  my  knowledge  and  belief,  so  help  me  Qod. 
The  assessor  shall  subscribe  such  duplicate  lists  and  submit  them  to 
the  Board  of  Reviewers. 
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It  is  the  daty  of  the  assessor,  after  the  completion  of  the  assess- 
ment rolls,  to  give  pnblic  notice  to  the  effect  that  the  listing  had  been 
completed  and  that  they  woald  be  exposed  in  the  office  of  the  as- 
sessor for  twenty  days,  and  it.  has  been  repeatedly  held  by  this  court 
that,  subject  to  some  exceptions,  parties  having  complaint  to  make  of 
the  assessment  must  do  so  within  the  time  fixed  as  a  condition  to 
relief  before  the  courts. 

In  State  ex  rel.  Johnson  vs.  Tax  Collector,  89  An.  638,  this  court 
quoted  approvingly  Shattuck  &  Hoffman  vs.  City  of  New  Orleans, 
in  which  it  was  said :  ''  The  right  of  the  taxpayer  to  appear' before 
the  standing  committee  of  the  City  Council  and  be  heard  concerning 
the  description  of  property  listed  and  valuation  of  same  as  assessed, 
and  the  report  of  the  standing  committee  on  assessments  of  the  City 
Council,  are  proceedings  preparatory  and  prerequisite  to  the  taxpay- 
ers' right  of  action  to  test  the  correctness  of  the  assessment  in  the 
courts  of  justice,"  adding,  ''  that  the  same  rule  must  be  applied  to 
the  revision  and  correction  of  assessments  in  the  country  parishes." 

In  the  same  decision  we  referred  to  the  powers  of  the  Board  of 
Reviewers  as  being  9ua«i-judicial*in  character,  and  referred  to  the 
necessity  of  their  being  exercised  in  the  manner  indicated  by  law, 
or  in  some  similar  manner. 

Relator's  position  seems  to  be  that  the  police  jury,  acting  as  a 
Board  of  Reviewers,  are  not  called  on  to  have  before  them  testi- 
mony of  any  kind  to  show  incorrectness  in  the  assessments  made  by 
the  local  assessor,  but  that  it  was  authorized  to  take  notice  of  them- 
selves of  what  they  might  conceive  to  be  error  therein  and  deal  with 
it  upon  *<  gua8i- judicial  notice  "  or  knowledge  of  the  subject  of  some 
one  or  more  members  of  the  board.  That  the  provisions  of  the  law 
relative  to  taking  testimony  or  making  an  investigation  of  the  facts 
of  the  cases,  were  merely  permissive.  We  do  not  so  understand  the 
law.  We  are  of  the  opinion  that  in  the  matter  of  the  correction  of 
the  assessment  of  individual  citizens  or  corporations,  the  board  is 
authorized  to  take  action  only  upon  a  special  opposition  made  by 
the  party  alleging  himself  to  be  aggrieved,  and  that  a  sworn  decla- 
ration made  by  him,  such  as  is  called  for  In  Sec.  19  of  the  aetis  re- 
quired as  essentially  necessary  for  the  purposes  of  such  a  contest 
before'  the  board.  We  are  of  the  opinion  that  it  is  no  part  of  the 
duty  of  Boards  of  Reviewers  to  vindicate  the  wrongs,  either  actual 
or  supposed,  of  individuals,  and  take  any  more  interest  in  their  &f  - 
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fairs  than  tbey  do  themselves  and  by  taking  action  in  their  behalf 
practically  dispense  the  parties  from  declaring,  nnder  oath,  that  they 
have,  in  point  of  fact,  been  injnred  and  what,  in  their  opinion  and 
what  the  extent  of  that  injury  is,  and  enabling  them  to  obtain  relief 
through  the  voluntary  action  of  the  board  from  which  they  had  out 
themselves  off  by  laoJiea  and  inaction. 

Relator  calls  our  attention  to  Insurance  Company  vs.  Board  of 
Assessors,  40  An.  872,  in  which  this  court  declared  that  the  failure 
by  a  taxpayer  to  have  complied  with  the  legal  requirement  of  mak- 
ing out  a  sworn  duplicate  list  of  his  property  was  not  a  peremptorv 
bar  to  relief.  The  question  was  raised  under  different  conditions 
from  those  in  which  it  is  raised  here.  In  that  case  the  objection  was 
urged  at  the  threshold  of  a  judicial  investigation  in  a  court  of  justice 
where  the  question  of  the  correctness  of  the  assessor's  valuation  was 
the  precise  issue  about  to  be  made,  and  during  which,  we  assume, 
the  claims  of  the  party  aggrieved  would  be  required  to  be  supported 
on  the  stand  by  his  oath  as  a  witness.  In  the  present  matter  the 
question  comes  before  us  as  an  objection  raised  after  what  is  claimed 
to  be  final  action  by  the  Board  of  Reviewers,  in  order  to  show  that  this 
duplicate  list,  which  was  the  only  basis  upon  which  the  board  could 
have  acted,  was  not  before  it,  and,  therefore,  its  action  was  substan- 
tially original  and  ex  parte.  We  take  occasion  to  say  the  course 
which  the  declaration  made  in  the  case  referred  to,  announced  as 
being  permissible,  does  not  meet  with  the  approval  of  the  court  aa 
presently  constituted. 

We  do  not  understand  that  the  lawmaker  intended  to  invest  in  a 
small  number  of  citizens,  no  matter  how  worthy  they  may  be,  the 
power  of  determining  of  themselves,  and  for  themselves,  without 
rule,  check  or  limit,  the  rights  either  of  their  fellow -citizens  or  those 
of  the  State  and  parishes.  The  law  contemplates  a  hearing  of  both 
sides,  an  examination  and  investigation  as  a  condition  to  action. 
We  had  occasion  to  express  our  views  on  this  subject  in  the  matter 
of  the  Gaslight  Company  vs.  City  of  New  Orleans,  46  An.  1146, 
though  it  was  brought  to  our  notice  under  different  sections  of  the 
act  of  1890 — sections  having  reference  to  the  Board  of  Reviewers  in 
the  city  of  New  Orleans.  The  principles  lying  behind  the  powers  of 
.the  city  board  and  chose  of  parish  boards  are  alike.  The  interests  of 
the  State  and  the  country  parishes  are  entitled  to  be  protected  as 
fully  as  those  of  New  Orleans. 
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As  we  said  in  the  Gaslight  Company  ease,  we  do  not  think  it  was 
ever  intended  by  the  lawmaker  to  leave  to  any  body  of  men  free  to 
change,  arbitrarily  of  its  own  will,  or  throngh  favoritism,  dislike  or 
prejudice,  such  assessments  as  they  might  think  proper  to  select, 
and  we  repeat  here  what  we  said  there,  that  we  do  not  mean  to  in- 
timate that  the  redaction  of  relator's  assessment  conld  not  properly 
and  jnstly  have  been  made,  and  to  the  extent  to  which  it  was  made, 
or  that  the  board  acted  arbitrarily  or  improperly,  but  that  it  was 
called  on  to  act  ander  limited  powers  and  njider  limitations  and  re- 
strictions. When  powers  conferred  by  statnte  have  not  been  exer- 
cised, nnder  the  circumstances  and  requirements  of  the  statute,  the 
acts  done,  fail  for  want  of  authority,  even  though  they  would  have 
been  right,  and  sustained,  had  legal  conditions  as  to  action  been 
complied  with.  We  do  not  pass  upon  the  correctness  or  incorrect- 
ness, the  regularity  or  irregularity  of  the  assessment  of  the  parish 
assessor.  That  matter  is  not  before  us  at  all.  The  question  is, 
whether  right  or  wrong,  he  can  be  made  to  change  it  in  the  manner 
and  throngh  proceedings  such  as  have  been  brought  to  our  attention 
in  this  case  We  think  not.  Having  performed  his  own  duty  he 
has  the  right  to  stand  upon  his  rolls  until  they  are  revised  and 
altered  nnder  conditions  such  as  the  law  has  required  to  exist  to 
give  the  Board  of  Reviewers  the  power  and  authority  to  make  the 
alteration.  He  has  the  right  to  call  in  question  the  fact  that  such 
conditions  did  exist  and  to  place' parties  insisting  upon  an  alteration 
upon  proof  of  their  existence.  47  An.  696.  A  <*  resolution"  of  the 
police  jury,  sitting  as  a  '*  Board  of  Reviewers,"  declaring  that  the 
assessment  of  relator's  property  should  continue  at  ten  thousand 
dollars,  did  not  convey  to  him  the  information  which  he  was  author- 
ized to  exact. 

We  are  of  the  opinion  that  when  the  assessor  raised  an  issue  in 
this  case,  which  he  had  the  right  to  raise,  that  matters  were  not  be- 
fore the  Board  of  Assessors  of  Concordia  parish,  under  conditions 
such  as  to  authorize  or  justify  them  in  taking  action  in  the  matter  of 
relator's  property ;  that  relator  had  imposed  upon  it  the  burden  of 
showing  affirmatively  that  the  board  was  acting  inside  of  its  stata- 
tory  power,  or  as  it  is  frequently  termed,  its  statutory  jurisdiction. 
Relator  has  not  done  so. 

We  are  not  satisfied  from  the  record  of  the  actual  state  of  the 
facts  of  the  case.     We  think  the  court  should  not  have  excluded  the 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1881 


State  vs.  Washington. 


testimony  offered  by  the  defendants.  Throngh  that  evidence  the 
whole  situation  wonld  have  been  developed.  We  think  that  an  op- 
portunity should  be  afforded  to  bring  everything  connected  with  the 
matter  out.     For  the  reasons  assigned, 

It  is  hereby  ordered,  adjudged  and  decreed,  that  the  judgment  ap- 
pealed from  be  and  the  same  is  hereby  annulled,  avoided  and  re- 
versed; and,  it  is  ordered  that  the  cause  be  remanded  to  the  Dis- 
trict Oourt,  and  there  reinstated  and  tried,  and  that,  on  the  trial  the 
testimony  offered  by  defendants  on  the  first  trial,  and  rejected,  be 
received. 


4»  13611 

No.  12,268.  _4ej^ 

j  48  1881 

State  op  Louisiana  vs.  Ohables  Washington.  'i^^s 

48  1361' 
An  information  founded  upon  tlie  Revised  Statutes,  Sec.  791,  which  charges  that        llJ    739 

the  defendant  did  feloniously,  wilfully  and  maliciously,  cut  a  person  named 

with  a  dangerous  weapon,  with  intent  to  commit  murder,  is  good  and  sufficient 

in  law. 

APPEAL  from  the  Fifteenth  Judicial  District  Oourt  for  the  Par- 
ish of  East  Baton  Rouge.     Brunot,  J. 


Af.  J,  Cunningham^  Attorney  General,  and  H.  N,  Sherboume,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


J,  A.  Addison  and  L.  E.  Droz  for  Defendant,  Appellant. 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  16,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  information  charges  that  the  defendant  did 
<' feloniously,  wilfully  and  maliciously  cut  Oaroline  Thompson  with  a 
dangerous  weapon,  viz.,  a  hatchet,  with  intent  to  commit  mur- 
der; "  and  he  having  been  convicted  of  said  charge  and  sentenced 
to  one  year's  imprisonment  in  the  penitentiary,  prosecutes  this  ap- 
peal. 
86 
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Counsel  made  a  motion  for  a  new  trial  on  the  sole  ground  that  the 
verdict  of  the  jury  was  contrary  to  the  law  and  evidence,  and  it 
having  been  overruled,  he  filed  a  motion  in  arrest  of  judgment  on 
the  ground  that  the  information  does  not  charge  that  the  act  com- 
plained of  was  committed  *<  feloniously  and  of  his  malice  afore- 
thought." 

There  is  no  bill  of  exceptions  in  the  transcript,  and  consequently 
no  explanation  furnished  by  the  record  of  the  ruling  of  the  judge  or 
the  grounds  of  defendant's  complaint  thereof. 

As  the  motion  of  the  defendant  raises  a  question  of  law  which  is 
determinable  upon  the  face  of  the  information,  we  deem  it  our  duty 
to  examine  and  pass  upon  it,  following  the  precedent  established 
in  State  vs.  Balize,  38  An.  542,  and  State  vs.  Hanks,  38  An.  468,  and 
the  authorities  therein  collated. 

Oar  statute  declares  that  **  it  shall  be  safflcient  in  every  indict- 
ment for  murder  to  charge  that  the  defendant  did  feloniously,  wil  - 
fully  and  of  his  malice  aforethought,  kill  and  murder  the  deceased," 
etc  (Revised  Statutes,  Sec.  1048),  and  this  language  has  been  in- 
terpreted to  be  sacrameutal  in  such  indictment ;  but  this  defendant 
is  being  prosecuted  on  an  information  founded  upon  another  statute, 
which  declares  that  <*  whoever  shall  shoot,  stab,  or  thrust  any  person 
with  a  dangerous  weapon  *  *  *  shall  suffer  imprisonment  at 
hard  labor,"  etc.  (R.  S.,  Sec.  791) — a  very  different  crime.  The 
crime  charged  in  this  case  is  statutory. 

State  vs.  Frances,  36  An.  336,  is  exactly  such  a  case  as  this, 
founded  upon  the  same  section  of  the  statutes,  and  against  which 
the  same  motion  in  arrest  was  urged;  and  of  that  objection  this 
court  said  : 

'*  The  indictment  charges  that  the  accused  feloniously  did  shoot 
with  a  dangerous  weapon,  with  intent  to  commit  murder.  It  is 
drawn  in  accordance  with  the  statute,  which  does  not  expressly  re- 
quire that  the  shooting  must  have  been  done  wilfully,  feloniously  and 
with  his  malice  aforethought.  The  words  used  in  the  indictment, 
'  feloniously,'  and  *  with  intent  to  commit  murder,'  are  amply  suffi- 
cient"— citing  numerous  authorities. 

The  language  of  this  information  is  stronger  than  that  of  the 
Frances  case,  as  it  charges  that  defendant  did  shoot  with  a  danger- 
ous weapon,  and  that  the  act  was  done  <^  feloniously,  wilfully  and 
maliciously,"  *<with  intent  to  commit  murder."  It  fulfils  the  re- 
quirements of  State  vs.  Bradford,  38  An.  921. 
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It  will  be  observed  that  in  the  indictmeiit  under  consideration  in 
State  vs.  Green,  86  An.  99,  there  was  no  averment  of  <^  malice  afore- 
thought," or  words  of  equivalent  import;  and  the  same  is  true  of 
that  under  consideration  in  State  vs.  Scott,  38  An.  887.  We  think 
the  trial  judge  ruled  correctly. 

Judgment  affirmed. 


No.  12,260. 
Statb  on  thb  Relation  of  H.  J.  Rhodbs. 

The  warrant  of  arrest  is  sufficient  authority  not  to    order  the  release  of  the 

prisoner. 
The  District  Court  in  whose  jurisdiction  it  is  charged  a  crime  was  committed  has 

taken  cognizance  of  th«  case. 
Cause  Is  not  shown  to  oust  that  court  of  its  jurisdiction. 


0 


N  APPLICATION  for  a  Writ  of  Habeas  Corpus. 


John  C.  Wickliffe  for  Petitioner. 

Robert  H.  Afarr,  District  Attorney,  for  Criminal  Sheriff,  Respondent. 


Argued  and  submitted  October  22,  1896. 
Opinion  handed  down  October  22,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  Petitioner  for  the  writ  alleges  that  the  judge  by  whom 
the  warrant  of  arrest  was  signed  is  not  in  the  parish  of  Tangipahoa. 

He  also,  in  substance,  alleges  that  the  warrant  of  arrest  was  not 
addressed  to  the  criminal  sheriff  of  the  parish  of  Orleans. 

The  warrant  is  addressed  to  the  sheriff  of  the  parish  of  Tangipahoa. 

It  is  not  illegal  in  form,  and  the  sheriff  to  whom  it  was  addressed 
made  the  arrest. 

The  sheriff,  when  authorized,  may  place  the  prisoner  for  safe- 
keeping in  the  jail  of  another  parish  than  that  in  which  the  arrest 
has  been  ordered. 

We^ust  presume,  until  the  contrary  is  alleged  and  proven,  that 
the  prisoner  was  brought  to  the  jail  of  the  parish  of  Orleans  under 
proper  order  and  authority. 
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The  Bheriff  to  whom  a  warrant  is  addressed  may  act  through  one 
of  his  deputies  to  whom  the  warrant  is  not,  in  terms,  addressed. 

He  may  also,  in  exeeotin)?  the  order  of  the  court,  authorize  the 
jailer  to  take  charge  of  and  hold  the  prisoner  under  the  warrant  of 
arrest  originally  issued  to  him.  There  is  no  necessity  for  obtaining 
another  warrant  of  arrest  especially  addressed  to  the  jailer  or  sheriff 
in  charge  of  the  jail  in  whose  charge  the  petitioner  is  comoiitted 
temporarily. 

The  warrant  of  arrest  having  the  effect  of  a  commitment  for  the 
time  being,  is  not  absolutely  illegal.  In  another  jurisdiction  it  has 
been  decided  that  the  warrant  of  commitment,  if  issued  to  the  sheriff 
of  the  court  in  which  the  examination  is  held,  will  authorize  his  de- 
tention and  custody  by  the  sheriff  of  the  next  most  convenient 
county  having  a  jail.     Church  on  Habeas  Corpus^  2d  Ed.,  par.  283. 

This  may  also  well  apply  to  a  warrant  of  arrest  when  invoked  as 
in  this  case. 

There  is  another  objection  fatal  to  the  application. 

The  prisoner  does  not  allege,  nor  was  it  said  at  the  bar  in  his  be- 
half, that  he  has  applied  for  a  hearing  before  the  authority,  under 
whose  order  he  is  in  custody. 

It  was  not  shown  that  the  judge  is  absent  from  the  State  or  from 
his  judicial  district,  and  that  ample  hearing  can  not  be  had  with- 
in a  reasonable  delay. 

The  court  within  the  jurisdiction  of  which  it  is  charged  that  a 
crime  has  been  committed  has  taken  jurisdiction.  It  can  not,  with- 
out the  least  notice,  be  ousted  of  its  jurisdiction. 

And  lastly,  it  is  <Hhe  spirit  and  intention"  of  the  statute  *'  that 
the  several  judges  in  this  State  shall  have  a  general  supervisory  con- 
trol over  the  officers  appointed  by  the  law  to  execute  the  write  is- 
suing from  and  the  orders  of  their  courts."     Sec.  1087,  R.  S. 

In  view  of  the  supervisory  control  of  the  judge  of  the  Sixteenth 
District,  we  will  not  discharge  the  relator.  State  ex  reZ.  Bauman  vs. 
Sheriff,  44  An.  1014. 

Where  the  proceedings  are  entirely  void,  the  accused  may  be  dis- 
charged, but  not  so  where  they  are  voidable.  American  and  English 
Encyclopedia  of  Law,  Vol.  9,  p.  190. 

The  writ  of  habecLB  corpus  is  not  granted  and  the  application  is  re- 
fused. 
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No.   12,249.  _ 

48  18»| 

State  of  Louisiana  vs.  Willie  Dillon.  J? ?1: 

The  defendant  havinj;  been  indicted  for  the  larceny  of  a  skiff,  and  tbe  proof  sbow- 
Ing  tbat  he  was  found  in  possession  of  tbe  property  apparently  stolen  recently 
It  was  competent  for  him,  as  a  witness  In  his  own  bebi.lf,tonefiratiye  tbe  exist- 
ence of  felonious  intent  by  stating  that  he  had  taken  the  skiff  for  tbe  purpose 
of  evading  arrest  under  a  warrant  for  robbery,  and  bad  carried  with  blra  a 
friend  by  whom  it  was  to  be  returned  to  the  owner. 

Such  testimony  is  perfectly  competent  and  admissible.  It  is  for  the  jury  to  de- 
termine what  weight  such  evidence  is  entitled  to,  as  well  as  tbe  credibility  of 
tbe  witness. 

APPEAL  from  the  Foarteenth  Judicial  District  Court  for  the  Parish 
of  West  Baton  Rouge.     Talbot^  J. 


M,  J.  Cunningham^  Attorney  General,  and  Alex,  Hubert,  for  Plain- 
tiff, Appellee. 


Clarence  8.  Hubert  for  Defendant,  Appellant. 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  L6,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins  J.  The  defendant  beinf^  convicted  of  larceny  and  sent- 
enced to  six  months'  imprisonment  at  hard  labor  prosecuteb  this 
appeal. 

The  information  charges  Willie  Qibson  and  Willie  Dillon  jointly 
with  the  larceny  of  a  skiff,  but  the  prosecution  against  the  former 
was  abandoned  by  the  State,  and  urged  against  the  latter,  alone. 

The  defendant  filed  a  motion  for  new  trial  on  the  ground  that  the 
State  utterly  failed  to  make  out  against  him  <<  any  intent  to  convert 
the  skiff  to  his  own  use;  "  and  the  same  having  been  overruled  by  the 
trial  judge,  he  retained  a  bill  of  exceptions.  It  also  appears  from  the 
motion,  that  the  court,  on  the  exception  of  the  State,  excluded  from 
consideration  by  the  jury,  the  proposed  exculpatory  statement  of 
the  defendant  as  a  witness  in  bis  own  behalf,  to  the  effect  *<  that  his 
intent  in  taking  the  skiff  was  to  escape  "  an  arrest  upon  a  warrant 
for  robbery. 
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The  statement  in  the  bill  of  exceptions  is,  that  the  defendant, 
being  on  the  stand  as  a  witness  in  his  own  favor,  proposed  to  make 
the  following  statement,  viz. : 

^'  That  at  the  time  he  took  the  skiff,  a  charge  was  pending  against 
him  in  the  justice  court  for  robbery,  and  his  intention  in  taking  the 
skiff  was  not  to  convert  same  to  his  own  use,  bat  merely  to  escape 
arrest;  "  and  same  having  been  objected  to  as  irrelevant,  the  objec- 
tion was  sustained  by  the  court. 

The  following  are  the  reasons  assigned  by  the  judge,  viz. : 

''  1.  That  the  testimony  is  clearly  immaterial. 

'<  2.  That  the  intent  with  which  the  property  was  taken  must  be 
determined  by  the  jury  from  all  the  surrounding  circumstances ;  and 
the  declarations  of  the  defendant  as  to  another  intent  can  not  affect 
the  case,  and  is  in  the  nature  of  manufactured  testimony. 

''8.  That  if  there  is  any  criminal  charge  pending  against  him  the 
declaration  of  the  defendant  is  not  the  best  evidence,"  etc. 

To  this  ruling  of  the  judge  the  defendant  excepted  and  tendered  a 
bill  of  exceptions. 

Was  this  ruling  correct,  and  the  evidence  properly  rejected ;  or 
was  the  defendant  entitled  to  have  it  go  to  the  jury — leaving  it  to 
them  to  judge  of  the  weight  it  was  entitled  to,  as  well  as  of  his  credi- 
bility as  a  witness? 

Our  statute  declares  *<  that  the  competent  witness  in  all  criminal 
matters  shall  be  a  person  of  proper  understanding,"  etc.  Sec.  1, 
Act  29  of  1886. 

It  further  provides,  *'  that  the  circumstance  of  the  witness  being 
a  party  accused,  shall  in  no  wise  disqualify  him  from  testifying;"  and 
''  if  the  person  accused  avails  himself  of  this  advantage  he  shall  be 
subject  to  all  the  rules  that  apply  to  other  witnesses,"  etc.  It  fur- 
ther provides,  that  <'  all  testimony  shall  be  weighed  and  considered 
according  to  the  general  rules  of  evidence ;  and  the  trial  judge  shall 
so  charge  the  jury."     Sec.  2,  Ibid, 

In  State  vs.  Walsh,  44  An.  1122,  the  court  said  that  ''his  credit" 
— that  of  an  accused — 'Mike  that  of  other  witnesses,  is  for  the 
jury"  (at  page  1135). 

The  correctness  of  the  ruling  of  the  court  upon  the  motion  for  a 
new  trial  depends  upon  the  correctness  of  his  prior  ruling  as  to  the 
admissibility  of  the  aforesaid  statement  of  the  defendant;  for  if  that 
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statement  was  correctly  disallowed,  there  is  no  doubt  of  his  having 
correctly  refused  the  application  for  a  new  trial. 

His  bill  of  exceptions  embraces  both  propositions. 

The  trial  judge  distinctly  grounded  his  ruling  on  the  theory, 
'Hhat  the  intent  with  which  the  property  was  taken  must  be  de- 
termined by  the  jury  from  all  the  surrounding  circumstances,  and 
that  the  declaration  of  the  defendant  as  to  another  intent  can  not 
affect  the  case." 

There  was  no  question  of  rea  gestcB  in  the  lower  court,  and  no 
objection  that .  the  statement  of  the  defendant  was  hearsay  was 
made. 

The  following  is  an  extract  from  the  proposed  statement  of  the 
defendant,  which  is  taken  from  the  brief  of  his  counsel,  viz. : 

*'  He  offered  this  statement  to  the  jury  in  substance:  *  There  was 
a  warrant  against  me  for  robbery ;  my  idea  was  to  get  out  of  the 
parish  of  West  Baton  Rouge  to  escape  arrest.  I  took  Willie  Oibson 
along  with  me  to  send  the  skiff  back  by  him.  I  had  no  intention  to 
steal  the  skiff.'  " 

The  foregoing  is,  in  effect,  corroborated  by  the  statement  we  have 
extracted  from  the  brief  of  the  State,  viz. : 

^*The  nature  of  the  testimony  was  about  as  follows:  'That  in 
taking  the  property  the  accused  had  no  felonious  intention  of 
converting  the  skiff  to  his  own  use,  or  to  deprive  the  owner  of  it; 
that,  on  the  contrary,  he  intended  to  send  the  skiff  back  by  a  party 
he  had  taken  along  with  him  for  that  purpose ;  that  his  object  was 
CO  get  away  from  the  parish  of  West  Baton  Rouge,  where  a  charge 
of  robbery  was  pending  against  him,  and  he  knew  a  warrant  was  out 
for  his  arrest.'  " 

Taken  altogether,  the  different  statements  in  the  record  disclose, 
that  the  defendant  was  found  in  possession  of  the  skiff  which  had 
been  recently  stolen,  apparently,  thus  giving  rise  to  the  supposi- 
tion that  he  was  the  thief.  By  his  own  testimony  upon  the 
witness  stand,  the  defendant  proposed  to  show  that  he  had  no 
felonious  intention  in  taking  it,  and  none  of  converting  the  property 
to  his  own  use,  or  of  depriving  the  owner  of  it.  That,  in  order  to 
show  his  contrary  intention,  he  proposed  to  state,  that  he  was  using 
the  skiff  as  a  means  of  making  his  escape  from  the  parish  of  West 
Baton  Rouge,  where  there  was  a  charge  of  robbery  pending  against 
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him,  and  that  he  had  with  him  in  the  skiff  Willie  Gibson  to  brine 
the  skiff  back  again  to  the  owner. 

The  information  discloses  that  Willie  Gibson  was  jointly  charged 
with  Willie  Dillon  with  the  commission  of  the  larceny  of  the  skiff, 
thos  supporting  the  proposed  statement  of  the  defendant,  in  part; 
and  the  record  shows  the  discontinuance  of  the  prosecution  as  to  the 
former,  giving  rise  to  an  inference  that  it  was  correct  in  other  par- 
ticulars. 

We  do  not  understand  that  the  proffered  evidence  in  any  way  in- 
volves the  existence  or  verity  of  defendant's  prosecution  for  rob- 
bery, and  hence  the  statement  could  not  be  regarded  as  secondary 
evidence,  in  any  sense. 

It  is  only  to  the  effect  that  he  was  endeavoring  to  escape  arrest 
under  a  warrant  for  robbery,  and,  in  so  doing,  took  the  skiff  and  used 
it,  intending  to  send  it  back  by  his  friend  Gibson,  whom  he  had 
carried  along  for  that  purpose.  Whether  or  not  there  was  such  a 
prosecution  in  fact  would  have  been  the  next  step  in  the  course  of 
the  introduction  of  testimony;  but  the  trial  judge  having  disallowed 
the  defendant's  statement  altogether,  its  introduction  became  un- 
necessary afterward. 

However,  the  record  was  annexed  to  the  transcript  with  the  con- 
sent of  this  court,  and  the  information  against  Willie  Dillon,  the  de- 
fendant, and  other  proceedings  in  the  cause  of  State  vs.  Will  Dillon, 
No.  864  D.  0.,  charging  him  with  the  robbery  of  Albert  Washington 
of  one  check  for  eighteen  dollars,  in  the  parish  of  West  Baton  Rouge, 
on  the  18th  of  June,  1896,  form  parts  thereof,  and  which  information 
bears  date  of  filing  September  14,  1898,  the  same  exactly  as  the  date 
of  filing  the  information  in  this  case— it  charging  against  the  de- 
fendant the  larceny  of  the  skiff  on  the  23d  of  June,  1896— just  five 
days  subsequent  to  the  date  the  robbery  is  laid. 

The  defendant's  bill  of  exceptions  relates  that  at  the  time  he  took 
the  skiff  a  charge  was  pending  against  him  in  the  Ju8tice  court  for 
robbery,  and  his  intention  in  taking  the  skiff  was  not  to  convert  same 
to  his  own  use,  but  merely  to  escape  arrest,"  etc.  Now,  as  one  in- 
formation charges  a  robbery  to  have  been  committed  on  the  18th  of 
June,  1896,  and  the  other  that  the  larceny  was  committed  on  the 
23d  of  June,  1896— just  five  days  intervening— and  both  informations 
having  been  filed  in  court  on  the  14th  of  September,  1896,  is  there 
not  a  reasonable  probability  of  the  proposed  statement  of  the  de- 
fendant being  true  in  this  particular? 
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His  Statement  was  directed  at  the  existence  of  preliminary  pro- 
ceedings in  the  justice  court  antecedent  to  the  filing  of  informations^ 
founded  possibly  upon  an  affidavit;  and  had  no  possible  reference  to 
these  informations  mbsequenUy  found. 

There  may  be  something  serious  in  this  defence,  or  there  may  be 
none,  but  of  one  thing  we  feel  quite  certain,  and  that  is  that  the 
trial  judge  erroneously  disallowed  the  defendant's  evidence.  It 
should  have  been  allowed  to  go  to  the  jury  for  what  it  was  worth. 

It  is  therefore  ordered  and  decreed  that  the  verdict  of  the  jury 
and  the  judgment  and  sentence  thereon  based  be  set  aside,  and  the 
cause  remanded  for  a  new  trial. 


No.  12,246. 

State  ex  bbl.  Robert  H.  Mabb,  Distbiot  Attobnby,  vs.  Hbnbt 

Bezou,  Rbcobdeb.  ,J»  1^1 

The  District  Attorney  may  appear  for  the  State  in  a  criminal  prosecution,  on  the     ^  ^3^ 
part  of  the  State,  before  the  committing  magistrate. 

He  may,  also,  if  he  is  employed  in  the  discharge  of  other  duties,  secure  counsel  to 
appear  In  his  stead  before  the  committing  court.  In  which  the  preliminary  ex- 
amination is  held. 


0 


N  APPLICATION  for  Writs  of  Mandamus  and  Certiorari. 


Relator  in  propria  persona. 


A.  M.  Aucoin  and  Lionel  Adams  for  Respondent. 


Submitted  on  briefs  October  10,  1898. 
Opinion  handed  down  October  26,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  relator,  unable,  he  says,  to  attend  the  sessions- 
of  the  Recorder's  Courts,  employed  a  duly  licensed  and  practising 
attorney,  to  appear  for  the  State,  and  conduct  in  his  name  and  steady 
a  criminal  prosecution. 

The  respondent,  on  the  motion  of  the  defendant,  ruled,  when  the  case 
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was  pending  in  the  court  below — i.  e.,  in  State  vs.  Bonafon,  that  the 
District  Attorney  was  without  authority  to  appear  before  a  police  court 
and  examine  witnesses;  and,  therefore,  he  was  without  legal  power  to 
send  any  one  to  represent  him  in  the  case  before  his  court. 

By  the  statute,  it  is  made  the  duty  of  the  District  Attorney  to  rep- 
resent the  State  in  all  civil  and  criminal  actions. 

Recorders,  as  committing  magistrates,  are  vested  with  criminal 
jurisdiction. 

This  jurisdiction  involves  the  discharge  of  highly  important  and 
responsible  duties. 

The  law  intends  that  a  careful  examination  shall  be  made  into  the 
case,  for  and  against  the  prisoner. 

In  principle,  the  difference  between  the  trial  of  a  case  and  a  pre- 
liminary examination  is  not  great. 

In  the  former,  the  accused  is  convicted  only  in  case  of  guilt  be- 
yond a  reasonable  doubt ;  in  the  latter,  he  is  bound  over  or  com- 
mitted where  there  is  probable  cause  to  suppose  that  he  is  guilty. 

In  addition  to  the  important  duty  of  committing  magistrate  it  de- 
volves upon  the  recorders,  before  whom  a  preliminary  examination 
is  held,  to  transmit  all  depositions  of  witnesses  to  the  court  having 
jurisdiction,  in  order  that  they  may  be  delivered  to  the  Attorney 
General  or  District  Attorney  for  the  purpose  of  preparing  information 
or  indictment,  as  the  case  may  be. 

It  would  seem  to  follow  that  the  District  Attorney,  charged  with 
the  prosecution  of  accused  persons,  should  have  the  authority  to 
appear  before  a  court  exercising  the  important  functions  just  stated, 
and  in  the  second  place,  that  he  should  be  heard,  when  the  purpose 
is  to  assist  in  the  preliminary  examination,  and  in  preparing  and 
keeping  a  record  of  the  proceedings. 

Years  ago,  the  question  arose,  as  to  whether  the  accused  had  the 
right  to  be  represented  by  counsel  in  his  examination. 

This  court  maintained  the  right.     State  vs.  Oger,  6  An.  744. 

Such  being  the  right  of  the  accused,  a  similar  right  should  not  be 
denied  to  the  State. 

There  was  no  law  under  which  accused  could  claim,  as  a  right,  to 
be  represented  by  counsel,  and  yet,  the  court  decided  in  the  cited 
case  8upra  that  privilege  of  counsel  would  not  be  denied  in  view  of 
the  importance  of  making  a  proper  defence. 
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We  do  not  think,  in  the  case  under  consideration,  the  law  is  silent, 
or  that  there  is  no  law  upon  the  subject. 

The  District  Attorney  is  authorized  to  appear  and  prosecute  in  all 
criminal  cases  coming  before  the  criminal  courts. 

An  examining  court,  though  held  by  a  recorder,  has  concurrent 
jurisdiction  in  preliminary  examination  cases  with  all  courts  having 
the  authority  of  examining  courts. 

The  case  here  is  a  criminal  case,  under  examination  before  a 
criminal  court.  When  a  recorder  sits  in  a  preliminary  examination 
his  court  is  a  court  having  jurisdiction,  to  that  extent,  in  criminal 
cases,  and  it  is  not  a  mere  police  court,  as  urged  by  the  respondent. 

The  magistrate,  as  a  committing  magistrate  in  criminal  cases, 
is  vested  (it  has  been  decided)  with  judicial  power.  State  ex  reL 
Ooale  vs.  Recorder,  80  An.  450,  455. 

But  conceding  for  a  moment  that  the  magistrate,  in  the  exercise 
of  this  jurisdiction,  does  not  put  forth  judicial  powers;  that  he  is  a 
mere  clerk,  invested  with  entirely  ministerial  functions;  in  view  of 
the  fact  that  the  depositions  of  material  witnesses  are  to  be  trans- 
mitted to  the  District  Court  to  be  delivered  to  the  District  Attorney 
for  the  purpose  of  preparing  the  information  or  indictment,  that 
officer  should  be  heard  when  he  offers  tojassist  the  court  in  the  per- 
formance of  that  duty. 

ELaving  determined  that  the  District  Attorney  should  be  heard 
when  he  offers  to  prosecute,  in  a  preliminary  examination;  this  con- 
clusion leads  us  to  the  second  branch  of  the  case :  the  authority  of 
counsel  to  appear  for  the  district  attorney. 

A  question  similar  arose  in  State  vs.  Anderson,  29  An.  774. 

The  court  held  that,  *^  the  District  Attorney  may  employ  associate 
<sounsel  to  aid  him  in  a  case.'' 

This  decision  was  affirmed  in  State  vs.  Mangum,  85  An.  619,  and 
reaffirmed  in  State  vs.  Mack,  45  An.  1155. 

The  duties  of  the  counsel  are  entirely  ministerial.  The  functions 
are  of  reasonable  obedience  and  service.  They  invoke  no  authority, 
discretion  or  jurisdiction  of  any  sort.  He  has  no  authority  to  direct 
or  control  or  exclude  other  counsel.  He  appears  only  to  assist  the 
court  in  procuring  the  presence  of  witnesses ;  in  their  examination, 
and  in  other  proceedings  of  a  committing  court. 

In  other  words  the  law  officer  of  the  State  may,  through  counsel, 
g\ve  his  advice  and  opinion  to  the  committing  court. 
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This  being  the  extent  of  the  service,  the  defendant  has  no  groand 
upon  which  to  base  an  objection.  He;is  without  right  and  can  not 
sustain  the  point  urged  in  his  behalf. 

The  right  of  the  accused  ''  to  defend  himself,"  does  not  include  a 
right  to  challenge  the  authority  of  the  District  Attorney,  to  secure  the 
service  of  counsel,  when  he,  for  good  reason,  is  unable  to  be  pres- 
ent, to  examine  witnesses  and  conduct  the  prosecution  on  prelimi- 
nary hearing. 

The  defendant  has  the  right  to  be  heard  personally,  or  through 
counsel  before  the  committing  court,  but  he  has  not  the  legal  power 
to  raise  an  incidental  question,  such  as  the  one  involved  in  this  case. 
The  legal  defence  is  not  affected  by  the  service  of*  counsel,  who  ap- 
pears only  to  assist  the  court  in  the  preliminary  examination. 

It  is  therefore  ordered,  adjudged  and  decreed  that  relator's 
prayer  be,  and  it  is  granted,  and  the  mandamus  sought  is  made  per- 
emptory; and  let  counsel  render  service  in  accordance  with  the  ap- 
plication made  by  the  relator. 


No.   12,244. 

State    ex    rel.   Voegtle    vs.    The    Judge    of    the    Ordonal 
District    Court. 

Tbl8  court  will  not  grant  the  writ  of  prohibition  to  restrain  the  Criminal  District 
Court  from  proceeding  on  an  information  against  the  relator  when  the  record 
on  which  the  application  for  the  writ  is  based, shows  only  the  Information 
charging  an  offence  within  the  jurisdiction  of  the  Criminal  District  Court,  and 
a  demurrer  to  the  information.  Constitution,  Art.  90;  Code  of  Practice*  Art* 
846  et  uq. 

A  PPLIOATION  for  Write  of  Certioran  and  Prohibition. 


Charles  H,  Luzenberg  for  Relator. 


Robert  H,  Mart,  District  Attorney,  for  Respondent. 


Sabmitted  on  briefs  October  3,  1896. 
Opinion  handed  down  October  10, 1896. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1378 

state  ez  rel.  Voegtle  ys.  Judge. 


The  opinion  of  tlie  conrt  was  delivered  by 

Miller,  J.  The  relator  applies  for  these  writs  to  arrest  pro- 
<!eeding8  in  the  Criminal  District  Court  on  an  information  charging 
him  with  the  violation  of  Act  No.  18  of  1886,  known  as  the  Sanday 
Law.  He  filed  a  general  demurrer,  which  being  overruled,  he  seeks 
in  this  court  the  writs  on  the  ground  that  the  Criminal  District  Court 
has  no  jurisdiction  of  the  charge  preferred  in  the  information. 

The  act  besides  requiring  the  closing  on  Sunday  of  all  stores, 
«aloons  and  other  places  of  public  business,  forbids  the  sale,  barter- 
ing, giving  or  delivering  on  Sunday  of  any  of  the  stock  or  articles 
kept  in  such  establishments.  There  is  an  exception  of  hotels,  board- 
ing houses,  restaurants  and  some  other  establishments,  the  neces- 
sity of  keeping  open,  the  statute  recognizes;  but  there  is  the  pro- 
hibition of  the  sale  therein  of  all  intoxicating  drinks,  qualified  by 
the  permission  that  hotel  keepers  and  boarding  houses  may  serve 
wine  for  table  use  for  their  guests.  The  saljs  or  delivery  of  malt 
liquors  is  not  within  the  permission,  and  the  prohibition  of  such 
liquors  is  repeated  along  with  the  permission  as  to  wine. 

The  offence  charged  in  the  information  is  that  the  relator,  as  the 
keeper  of  a  restaurant,  sold,  bartered  and  delivered  on  his  premises, 
on  Sunday,  malt  liquor  to  his  guest.  The  general  demurrer  must  be 
taken  to  admit  the  occupation  of  the  relator  as  charged  in  the  in- 
formation. 

The  argument  for  relator  in  this  conrt  is,  that  he  keeps  a  hotel 
with  restaurant  attached,  that  the  law  permits  the  hotel  keeper  to 
Bell  wine;  that  wine  includes  beer;  hence  there  is  no  offence 
charged  and  no  jurisdiction  to  try  or  punish  him. 

The  argument  is  based  on  the  theory  that  defendant  is  a  hotel 
keeper,  and  the  inferences  from  that  assumption.  We  have  no 
knowledge  of  his  occupation,  except  that  afforded  by  the  informa- 
tion. That  charges  him  not  as  of  the  occupation  assumed  in  the 
argument,  but  as  the  keeper  of  a  restaurant.  Our  inquiry,  confined 
on  this  application  to  the  face  of  the  papers,  is,  whether  the  Crimina 
District  Court  had  jurisdiction  of  the  offence  charged.  Set  out,  as 
the  charge  is  in  the  words  of  the  statute,  and  met  by  demurrer, 
the  statute  and  the  previous  decision  of  this  court  must  be  deemed 
to  answer  affirmatively  the  only  question  submitted  to  us.  State  ex 
rel.  Walker  &  Merz  vs.  Judge,  89  An.  182. 

This  view  relieves  us  from  the  necessity  of  considering  the  issues 
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Bought  to  be  raised,  that  as  a  hotel  keeper,  the  relator  can  serve  his 
customer  with  beer  ander  the  permission  to  sell  only  wine,  in  con- 
nection with  which  we  have  had  an  elaborate  argument  to  show  the 
absence  of  any  reasons  to  permit  the  sale  of  wine  and  prohibit  that 
of  beer.  We  take  occasion  to  say  that  the  reason  for  distinctions  of 
this  character  is  with  the  Legislature,  and  courts  must  take  the  law 
when  plain  in  its  terms  as  it  comes  from  the  lawmaker.  But  we 
omit  any  opinion  on  this  defence  urged  in  the  argument,  based  as  it 
is  on  the  asserted  occupation  of  relator,  not  shown  by  the  record, 
and  which  we  can  not  assume,  but  must  take  it  as  exhibited  in  the 
information. 

The  previous  order  made  on  this  application  is  set  aside,  and  the 
application  is  denied. 


No.  12,248. 

The  State  ex   bel.   Greene,   vs.    Frederick,   Justice    of  the 

Peace. 

The  defendant  cited  to  answer  the  demand  before  the  justice  of  the  peace,  is  enti- 
tled on  entering  his  appearance  to  a  reasonable  delay  for  procuring  testimony, 
and  if  judgment  against  defendant  is  rendered  without  the  opportunity 
afforded  of  obtaining  his  testimony,  relief  will  be  giyen  by  the  writ  of 
certiorari,  directing  the  trial  anew,  and  arresting  the  execution  of  the  judg- 
ment. Constitution,  Art.  90;  Code  of  Practice,  Arts.  1068,  1084,  864,  866;  85  An. 
1101. 

A  PPLIOATION  for  Writs  of  CertiaraH^  Mandamus  and  Prohibition. 


J.  Nelson  Qreene  and  W.  P.  Edioards  for  Relator. 


L.  L.  Bourges  for  Respondent. 


Submitted  on  briefs  October  3,  1896. 
Opinion  handed  down  October  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.   The  relator  bases  his  claim  for  relief  on  that  article  of 
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the  Code  of  Practice  which  entitles  the  defendant  cited  before  a 
Justice  of  the  Peace  to  a  reasonable  time  for  procuring  his  evidence. 

It  seems,  that  cited  to  appear,  he  applied  for  a  commission  to  take 
testimony.  Without  issuing  the  commission,  the  justice  decided  the 
suit  against  the  defendant.  We  think,  under  the  circumstances,  the 
trial  should  have  been  postponed  until  the  desired  testimony  was 
obtained,  or,  at  least,  the  opportunity  for  obtaining  it  was  afforded. 
0.  P.,  Arts.  1082,  1084. 

We  are  better  satisfied  with  this  view,  as  the  justice  states  in  his 
return  a  new  trial  would  have  been  granted  if  it  had  been  asked. 

It  is  therefore  ordered  that  the  judgment  referred  to  in  the  ap- 
plication be  set  aside,  and  a  reasonable  time  be  allowed  the  relator 
to  obtain  his  testimony,  and  the  suit  then  proceed  to  judgment  in 
due  course. 


NO.  12,268. 
State  bx  rbl.  Kibbnan  vs.  Thb  Recobdbr  of  thb  First  District. 

The  contention  tbat  the  judg^e  of  the  lower  court  does  not  possess  the  qualiflca- 
tfon  of  citizenship  can  not  be  oonsldered  on  an  application  for  a  certtorari  to 
review  the  sentence  or  judgment  of  such  judge.  Constitution,  Art.  90;  C.  P., 
Arts.  865,  857. 


A  PPLIOATION  for  Writ  of  CertiaraH, 
Relator  in  propria  persona. 


Samtiel  L,  Qilmore^  City  Attorney,  for  Respondent. 

Submitted  on  briefs  October  22,  1896. 
Opinion  handed  down  November  2,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBR,  J.  This  application  is  for  a  writ  of  certiorari  to  restrain 
the  enforcement  of  the  fine  imposed  on  the  relator  by  the  First 
Recorder's  Oourt,  under  the  charge  of  disturbing  the  peace. 

The  writ  authorized  in  unappealable  cases  is  intended  to  correct 
proceedings  in  the  lower  court  '*  absolutely  void,"  as  when  the  judg- 
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ment  is  given  without  citation  or  hearing.  Code  of  Practice,  Arts. 
866,  867.  The  petition  for  the  writ  assigns  no  canse  within  the 
scope  of  the  writ.  The  allegation  is  that  the  recorder  is  not  entitled 
to  the  office.  The  law  provides  remedies  to  test  the  right  to  pnblic 
office.  But,  manifestly,  that  issue  can  not  be  raised  in  this  form  of 
proceeding. 

The  writ,  too,  is  preventive.  Its  purpose  is  to  arrest  the  execu- 
tion of  the  void  judgment.  In  this  case  the  supplemental  petition 
informs  us  the  fine  has  been  paid,  though  under  protest.  We  can 
not  give  relief  by  certiorari  for  money  claimed  to  have  been  illegally 
exacted.     Code  of  Practice,  Arts.  867,  866. 

The  .previous  order  in  this  case  is  set  aside,  and  the  relator's  ap- 
plication is  denied. 


No.  12,065. 
Jambs  Culbbrtbon  vs.   Crbscbnt  Citt  R.  R.  Co. 

IM   1^        The  fact  that  a  child  may  not  be  capable  of  contributory  negligence,  does  not 

always  render  the  defendant  liable  upon  the  mere  proof  of  the  act  causing 

injury. 
Vo  liability  for  sudden  act  of  a  child. 

If  the  defendant's  employee  was  not  careless  or  negligent,  it  can  not  be  rendered 
liable. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TMard  J, 


O,  B,  Sansum  for  Plaintiff,  Appellee. 


Farrar,  Jonas  A  Kruttschnitt  for  Defendant,  Appellant. 


Argued  and  submitted  March  27,  1898. 
Opinion  handed  down  April  6,  1896. 
Rehearing  refased  November  16,  1896. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  The  plaintiff  sued  the  defendant  to  recover  damages 
for  killing  his  son  James,  at  the  upper  crossing  of  Sorapam  street, 
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on  the  night  of  Sunday,  July  7,  1895,  at  9  o'clock.  The  boy  was  6 
yean  and  11  months  old. 

The  plaintiff  says  that  his  son  was  standing  on  the  car  track, 
plainly  within  view;  the  car  moved  slowly  down,  the  projecting 
fender  strack  him  and  threw  him  across  the  fender  frame,  and  from 
it,  by  the  car's  motion,  he  was  thrown  to  the  track;  the  fender 
passed  over  him  and  forced  his  body  under  the  cars,  causing  almost 
instant  death ;  that  the  motorman  of  defendant's  car  knew  nothing 
of  the  accident  until  some  one  near  from  the  street  shouted  to  him 
that  there  was  a  child  under  the  car. 

That  the  motorman  did  cut  off  the  power  and  applied  the  brakes, 
stopping  the  car  within  twenty  feet  from  the  point  at  which  he  thus 
applied  the  brakes. 

The  complaint  further  is,  had  the  motorman  looked  down  the 
street  he  could  have  seen  the  child  in  time  to  prevent  the  accident ; 
that  he  was  not  watchful  and  attentive;  that  he  failed  to  ring  the 
gong. 

The  defendant  denies  that  its  employee  was  guilty  of  negligence. 
The  jury  found  a  verdict  for  plaintiff  in  the  sum  of  fifteen  hundred 
dollars. 

From  the  verdict  and  judgement  the  defendant  appeals. 

This  is  another  of  the  sad  accidents,  the  cause  of  which  this  court 
is  called  upon  to  investigate  and  to  familiarize  itself  with,  in  order 
to  determine  if  damages  are  due. 

The  questions  are  principally  of  facts  and  no  controversy  in  regard 
to  the  law  arose  in  argument  at  the  bar. 

We  take  up  the  review  of  the  facts  (the  incidents  as  they  hap- 
pened) according  to  the  order  of  time.  The  gong  was  sounded  and 
the  alarm  given  as  the  car  came  down  Chippewa,  approaching  the 
corner  of  Soraparu  street.  The  motorman  and  the  conductor  were 
at  their  respective  places,  and  the  former  had  the  electric  power  and 
the  car  brakes  under  his  control. 

We  set  forth  the  details  of  the  occurrence  as  near  the  language  of 
the  witnesses,  as  possible,  in  view  of  the  fact  that  some  brevity  and 
conciseness  are  required. 

WITNE88B8   FOR  THE   PLAINTIFF. 

The  first  who  says  he  saw  the  accident,  the  witness  Hyland,  was 
about  three -fourths   of  the   way   on  Chippewa,  walking  up  from 
81? 
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Philip  toward  Sorapara  street.  The  boy  was  standing  on  the  up- 
town side  of  Sorapara  street,  near  the  track,  the  car  descending,  at 
the  time  was  about  one  hundred  feet  from  the  comer.  He  says: 
^'He  was  close  to  the  track.  I  could  not  state  positively  whether 
he  was  on  the  track  or  in  the  middle  of  the  track  or  not.  I  know 
he  was  between  the  banquette  and  the  track.  He  was  in  that 
neighborhood  close  to  the  track." 

'^  Q.  Do  you  know  that  he  jumped  on  the  track? 

"  A.  I  don't  know  whether  he  did  or  not." 

Again  he  states:  ''  Saw  the  child  moving,  could  not  state  positive- 
ly in  what  direction. 

''  He  may  have  run  across  before  my  attention  was  directed*  to 
him."     He  says  he  was  struck  by  the  fender. 

The  companion  of  this  witness,  Murphy,  who  was  walking  and 
talking  with  him  at  the  time,  can't  say  whether  the  boy  was  stand- 
ing on  the  car  track,  between  the  rails,  or  near  the  car  track.  The 
first  witness,  Hyland  (with  whom  he  [Murphy]  was,  as  just  stated) , 
said  nothing  to  him,  although  he,  Hyland,  says  he  saw  the  boy  as  he 
was  struck  by  the  fender  and  dragged. 

This  last  witness.  Murphy,  states  that  he  had  no  intimation  that 
anything  had  happened  before  he  saw  the  car  stop  and  everybody 
run  to  it. 

Another  witness,  Mrs.  Nelson,  saw  the  little  boy  standing  on 
the  little  bridge  over  the  small  gutter,  and  afterward  saw  the  fender 
strike  him. 

WITNESSES  FOB  THE    DEFENDANT. 

About  the  only  testimony  of  any  value  of  the  first  witness  is, 
that  she  heard  the  car  bell  ringing  the  alarm  at  the  moment  of 
the  accident. 

The  second  witness  was  sitting  about  thirty  feet  from  the  place  of 
the  accident,  and  was  looking  in  the  direction  to  which  the  child 
was  running.  He  thought  the  child  had  collided  with  the  side  of  the 
car.  Upon  discovering  that  he  had  not,  he  gave  the  alarm ;  the  car 
was  stopped  within  twenty  feet,  and  the  child's  body  removed  from 
under  the  car. 

He  answered:  ^^  Q.  Did  the  bell  of  the  car  ring  before  it  got  to 
this  comer? 

'*  A.  Yes,  sir. 
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*'  Q.  And  the  motorman  conldn't  have  seen  the  child  in  time  to 
stop  the  car  before  the  accident? 

**  A.  Surely  not." 

Another  witneBS,  Miss  Birmingham,  was  talking  with  Mrs.  Nelson 
and  looking  in  the  direction  of  the  accident  with  Mrs.  Nelson,  and 
saw  the  boy  cross  over  to  the  track.  He  appeared  to  be  mnning 
after  a  dog.  *'  He  was  standing  on  the  Chippewa  street  side,  and 
ran  in  the  direction  of  his  home,  over  toward  Annunciation,  and  then 
appeared  to  be  knocked  down  by  the  fender." 

'^Q.  Did  yon  see  the  fender  knock  him  down? 

'*  A.  No,  sir;  I  saw  him  pass  the  front,  and  I  thought  the  fender 
must  have  knocked  him  down." 

Again,  at  another  time,  while  testifying  : 

^^  Q.  Was  the  boy  running  or  walking? 

''A.  He  was  standing  until  the  car  came  and  he  ran  across. 

^^  Q.  Could  the  man  have  seen  him? 

'•A.  No,  sir;  couldn't  have  seen  him." 

Another  witness,  Caroun,  observed  the  boy  playing  between  the 
railSy  and  at  times  near  the  track. 

Cairo,  also  a  witness,  says  that  the  alarm  was  sounded  at  the 
time. 

Another  witness,  Gitz,  knows  nothing  having  any  bearing  upon 
the  issue,  save  that  he  heard  the  ringing  of  the  bell  before  the  car 
came  to  the  corner. 

The  motorman  and  the  conductor  substantially  testify  that  every- 
thing was  done  to  prevent  the  accident ;  that  the  boy  darted  in  front 
of  the  car,  and  that  the  motorman  quickly  stopped  the  car. 

After  as  careful  and  close  an  analysis  of  the  evidenca  as  it  was 
possible  for  us  to  make,  we  think  that  the  weight  of  the  testimony  is 
with  the  defendant. 

Plaintiff's  theory  that  the  little  boy  was  standing  on  the  track, 
between  the  rails,  and  that  the  motorman  ought  to  have  seen  him, 
is  not  sustained  by  the  evidence  of  his  own  witnesses ;  they  do  not 
testify,  with  any  degree  of  certainty,  where  he  was  just  preceding 
the  accident.  The  witnesses  for  the  defendant  agree  in  stating  that 
he  was  not  on  the  track,  and  that  the  accident  was  occasioned  by 
the  sudden  act  of  the  child. 

Granted  as  contended  by  the  plaintiff  that  the  motorman  did  not 
see  the  child  before  he  was  knocked  down  by  the  fender :  if  the  child 
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had  escaped  his  attention^  because  of  his  sudden  and  ananticipated  act 
itself,  it  becomes  evident  that  the  defendant  is  not  liable.  Whether 
he  was  seen  or  was  not  seen  by  the  motorman  would  not  render  the 
defendant  responsible,  if  owing  to  thoughtless  impulse  of  the  child 
he  brought  about  the  accident  by  a  sudden  act  which  could  not  be 
foreseen  or  guarded  against  by  the  motorman  or  any  one  else  in 
charge  of  the  car. 

This  brings  us  to  the  question  of  contributory  negligence.  Oourts 
are  averse  to  finding  children  guilty  of  contributory  negligence,  and 
are  readily  and  properly  inclined  to  disregard  the  thoughtlessness 
natural  to  boyhood,  but  accidents  may  happen  for  which  the  uncon- 
scious agent  may  not  be  responsible. 

The  fact  that  a  child  may  not  be  capable  of  contributory  negli- 
gence does  not  always  render  a  defendant  liable  upon  the  mere  proof 
of  the  injury.  The  test  is  negligence  vel  non.  If  the  defendant  or 
the  defendant's  agent  or  employee  was  not  negligent,  it  is  not  liable. 

The  only  alternative,  after  the  conclusion  reached,  is  to  set  aside 
the  verdict. 

The  verdict  and  judgment  are  reversed,  annulled  and  avoided. 

The  demand  of  plaintiff  is  rejected  and  his  action  dismissed  at  his 
cost  in  both  courts. 


No.  12,241. 

Statb  of  Louisiana  ex  rbl.  Algibbs  Dbmoorat  Publishing 
Company  vs.  Judge  op  the  Third  City  Coubt  of  New  Or- 
leans AND  THE  Constable. 

The  writ  of  ceriiorarit  authorized  to  afford  relief  against  **  void  *'  prooeedings  of 
the  lower  court  to  the  prejudice  of  the  suitor,  will  be  refused  to  restrain  the 
alleged  illegal  action  of  the  constable  in  executing  the  writ  ot  Jlerifaeitu,  the 
Code  pointing  out  the  methods  of  relief  by  application  to  the  lower  court  and 
there  having  been  no  such  application  by  relator.  Code  of  Practice,  Arts.  86T 
a  seq„  653, 1141,  1145. 


0 


N  APPICLATION  for  Writs  of  Certiorari  and  Prohibition. 


Thomas  F.  Maker  for  Helators. 


J.  Paris  Childress  for  Respondents. 
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Sabmitted  on  briefs  November  2,  1896. 
Opinion  handed  down  November  16,  1896. 


The  opinion  of  the  conrt  was  delivered  by 

MiLi^BB,  J.  The  relators  seek  the  writ  of  certiorari  to  obtain  re- 
lief for  an  alleged  illegal  seizure  of  their  property  under  the  judg- 
ment against  them  rendered  by  the  Third  City  Court ^or  the  city  of 
New  Orleans, 

The  record  of  the  lower  court  transmitted  in  accordance  with  the 
writ  shows  the  suit,  judgment  and  execution  against  relators  and  the 
seizure  of  their  property  to  satisfy  the  judgment.  It  appears  also 
that  relators  obtained  an  injunction  from  the  lower  court  to  restrain 
the  sale  under  the  execution,  the  petition  for  the  injunction  alleg- 
ing the  illegality  of  the  advertisement.  The  injunction  suit  was  tried 
and  submitted,  but  before  it  was  decided  the  relators  obtained  the 
certiorari,  which  has  suspended  all  further  proceedings  in  the  lower 
court. 

The  argument  for  the  relators  in  this  court  urges  that  under  the 
judgment  for  a  small  amount,  property  of  far  greater  value  was 
seized,  and  pending  the  injunction  suit  the  constable  threatened  and 
would  have  removed  the  property  but  for  the  application  to  this 
court.  The  argument  supposes  that  this  threatened  action  of  the 
constable  furnished  the  basis  for  the  exercise  of  the  supervisory 
jurisdiction  of  this  court. 

The  writ  of  certiorari  is  intended  to  review  the  action  of  the  lower 
court  and  afford  relief  against  its  proceedings  ''utterly  void"  when^ 
as  the  Code  puts  it,  by  way  of  illustration,  the  judgment  has  been 
pronounced  without  citation  or  hearing.  If  this  court  on  the  retnm 
of  the  certiorari  sets  aside  the  judgment  of  the  lower  court,  the  Code 
naturally  directs  that  the  execution  of  the  judgment  shall  be  re- 
strained. Code  of  Practice,  Arts.  85,  867.  In  this  case  there  is  no 
complaint  of  the  action  of  the  lower  court.  The  citation,  hearing, 
trial  and  judgment,  followed  by  the  execution,  are  not  assailed.  Nor 
is  it  contended  the  lower  court  did  not  grant  the  injunction  or  rela- 
tors' application,  pending  for  decision  when  that  application  was 
made  here. 

Under  this  condition  of  fact,  there  is,  in  our  view,  no  room  for  the 
Interposition  of  our  writ.     In  the  petition  and  order  for  the  injunc- 
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tion  we  perceive  it  is  only  the  sale  of  the  property  which  is  enjoined, 
natnraUy,  because  the  complaint  is  only  of  the  illes^l  advertisement. 
If,  however,  the  injunction  had  liberated  the  property  from  seizare, 
we  mast  presume  the  lower  court,  on  suitable  application,  would  have 
ordered  the  constable  to  desist  from  removing  it.  If  the  seizure  was 
excessive,  or  if  still  in  force,  and  the  relators  objected  to  its  removal 
pending  the  seizure,  the  Code  points  out  the  method  of  relief.  Code 
of  Practice,  Arts.  663,  1141,  1145.  But  all  relief  of  this  character 
must  be  sought  in  the  lower  court;  as  the  record  stands  it  shows  no 
such -application.  Until  some  right  is  denied  the  suitor  in  the  lower 
court  of  the  character  indicated  by  the  Code,  there  is  no  warrant  for 
the  writ  of  certiorari.  In  the  Gooch  case  cited  by  the  relator,  38 
An.  i>69y  the  relief  was  sought  against  an  execution  on  a  judgment 
claimed  to  have  been  illegally  rendered,  and  the  alleged  illegality,  it 
was  contended,  was  patent  on  the  record.  Yet  this  court  denied  re- 
•  lief  on  the  ground  the  writ,  confined  as  it  is  to  the  correction  of  void 
proceedings,  could  not  be  used  to  revise  errors  of  judgment  of  the 
lower  court  In  deciding  questions  within  the  jurisdiction  of  the  court. 
With  greater  reason  must  the  writ  be  refused  in  this  case,  when  the 
redress  or  the  alleged  wrong  of  the  relator  is  confided  to  the  lower 
court,  and  the  record  shows  no  attempt  to  obtain  relief  at  its  hands. 
The  writ  is  therefore  denied  and  our  previous  order  is  set  aside. 


,-—--,  No.  12,261. 

^*  ^1  State  of  LouftiANA  vs.  Thomas  Huey. 

A  party  may  be  charged  In  separate  counts  In  the  same  indictment  with  burglary 
and  larceny. 

A  PPEAL  from   the  Third   Judicial  District  Court  for  the  Parish 
lA     ol  Lincoln.     Barksdale,  J. 


M.  J,  Cunninghan,  Attorney  General,  and  Charles  B.  Roberts,  Dis- 
trict Attorney,  for  Plaintiff.  Appellee. 

W,  A,  Van  Hook  for  Defendant,  Appellant. 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  16,  1896. 
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Bank  et  als.  ts.  Manufactory. 


The  opinion  of  the  conrt  was  delivered  by 

McEnbby,  J.  The  defendant  was  indicted  for  burglary  and  larceny. 
He  was  convicted,  and  moved  in  arrest  of  judgment  that  two  differ- 
ent and  distinct  crimes,  belonging  to  different  generic  classes,  can 
not  be  charged  in  one  indictment. 

There  are  two  counts  in  the  indictment,  the  first  charging  burglary 
with  intent  to  steal,  and  the  second  charging  larceny. 

It  is  well  settled  that  a  defendant  may  be  charged  in  the  same  in- 
dictment, if  in  separate  counts,  with  burglary  and  larceny,  when  they 
both  spring  from  the  same  act.  State  vs.  Depass,  31  An.  487;  State 
vs.  King,  37  An.  662;  State  vs.  Morgan,  39  An.  214;  State  vs. 
NichoUs,  37  An.  779. 

Judgment  affirmed. 


No.  12,197. 

Mbtropolitan  Bank  et.  als.  vs.  Commercial  Soap,  Candle  and 
Starch  Manufactory. 

A  suspensiye  appeal  will  lie  from  a  judgment  appointing  a  receiver  to  a  corpora-     |«iio  74; 

tiOD. 

A  PPEAL  from  the  Civil  District    Court  for  the  Paris  of  Orleans 
***•    Monroej  J, 


Dinkel9piel  &  Hart  for  Plain  tiffs,  Appellees. 


W.  8,  Benedict  for  Defendant,  Appellee. 


Rice  &  Montgomery  for  Intervenor,  Appellant. 


Submitted  on  briefs  June  22,  1896. 
Opinion  handed  down  June  22,  1896. 
Kehearing  refused  June  30,  1896. 
Dismissed  by  consent  November  2,  1896. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  This  is  an  appeal  from  a  judgment  appointing  a  re- 
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48  13841 
106    5161 


State  ex  rel.  Holsom  vs.  Recorder. 


ceiver.  A  suspensive  appeal  was  taken.  The  motion  to  dismiss  is 
on  the  ground  that  the  judgment  appealed  from  was  one  which 
should  be  provisionally  executed,  notwithstanding  the  appeal,  and 
therefore  no  suspensive  appeal  would  lie  therefrom. 

Some  judgments,  notwithstanding  the  suspensive  appeal,  are  pro- 
visionally executed.  These  are  named  in  Art.  580,  paragraphs  1  and 
2,  O.  P.,  and  Art.  1059,  O.  P. 

The  appeal  for  the  appointment  of  a  receiver  to  a  corporation  is 
not  enumerated,  and  is  therefore  excluded. 

The  motion  to  dismiss  is  therefore  overruled. 


No.  12,267. 

48  1384'        State  bx  rel.  Sarah  Holsom  vs.  Henry  Bbzou,  Rbcordbr  Seo- 
^*  ^^  OND  Recorder's  Court  of  the  Oity  of  New  Orleans. 


105   6151  ^Q|.  2^jo.  40  of  1896  does  not  disturb  the  Jurisdlotfon  of  the  Sixth  Recorder's  Oonrt  as 

established  by  Act  154  of  1894.  and  will  not  do  so  until  the  next  election  for  oity 
ofQcers  as  provided  by  Sec.  112  of  Act  45  of  1896. 


0 


N  APPLICATION  for  Writs  of  CerdaraH  and  Prohibition. 


Charles  J.  Th6ard  and  John  St,  Paul  for  Relator. 


Samuel  L,  Gftlmore,  City  Attorney,  for  Respondent : 

The  Legislature  has  authority  to  change,  at  any  time,  the  number 
and  territorial  jurisdiction  of  the  Recorders'  Courts  of  the  city 
of  New  Orleans.  Crook  vs.  People,  106  111.  244;  People  vs. 
Brown,  83  111.  96;  Mechem  on  Public  Officers,  Sees.  466-466; 
Dillon  on  Municipal  Corporations,  Vol.  1,  p.  140,  Sec.  85;  Rey- 
nolds vs.  Baldwin,  1  An.  163 ;  Art.  254,  Constitution  of  1879 ; 
Art.  136,  Constitution  of  1879. 

Recorders  of  the  Recorders'  Courts]of  the  city  of  New  Orleans  are 
municipal  officers.  Chap.  12  of  Acts  of  Legislative  Council  of 
the  territory  of  Orleans  of  1805.  Art.  23Jof  Cons,  of  1812;  Art. 
128  of  Cons,  of  1845;  Art.  124  of  Cons,  of  1852;  Art.  94  of  Cons, 
of  1868;  Art.  186  of  Cons,  of  1879;  Acts  of  1852,  p.  144;  Act  95 
of  1878;  Act  71  of  1874;  Act  181  of  1877,  B.  S.;  Act  85  of  1878; 
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State  ez  rel,  Michel  vs.  Campbell,  25  An.  841;  State  vs.  Ramos, 
10  An.  422;  State  ex  rel.  Whitaker  vs.  Adams  et  al.,  46  An.  834; 
State  ex  rel.  Emerson  vs.  Mayor,  16  An.  895;  Reynolds  vs.  Bald- 
win,  1  An.  162;  State  ex  rel,  Howard  vs.  Walshe,  32  An.  1284; 
Michel  vs.  Oity,  30  An.  1097;  Brittin  vs.  Steeker,  62  Mo.  870; 

Act  No.  45  of  1896,  the  new  charter,  in  so  far  as  it  provides  for  the 
offices  which  are  to  constitute  the  city  government,  takes  im- 
mediate effect.  Sees.  122,  75  and  125  of  Act.  No.  45  of  1896; 
People  vs.  Brown,  83  111.  97;  Crook  vs.  People,  106  111.  244; 
Dillon  on  Municipal  Corporations,  4th  Ed.,  p.  305,  Sec.  221, 
Note ;  Mechem  on  Public  Officers,  Sec  408 ;  Chandler  vs.  Law  - 
rence,  128  Mass.  213;  City  of  Shreveport  vs.  Maples,  27  An.  636; 

The  exception  in  regrard  to  municipal  officers  elected  on  April  21, 
1896,  contained  in  Sec.  122  of  Act  No.  45  of  1896,  the  new  city 
charter,  does  not  suspend  the  operation  of  Sec.  68,  reducing  the 
number  of  Recorders'  Courts  of  the  city  of  New  Orleans  from  six 
to  four,  and  eztendiuK  the  jurisdiction  of  the  Second  Recorder's 
Court  of  the  city  of  New  Orleans.  Connor  vs.  New  York,  5  N. 
Y.  285;  People  vs.  Roper,  35  N.  Y.  639;  People  ex  rel.  Gery  vs. 
Whitlock,  72  N.  Y.  198;  Nicholls  vs.  McLellan,  101  N.  Y.  583; 
Layton  vs.  New  Orleans,  12  An.  516;  State  ex  rel.  Whitaker  vs. 
Adams  et  aL,  46  An.  834. 


Submitted  on  briefs  October  26,  1896. 
Opinion  handed  down  November  2,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEkeby,  J.  The  relatrix  was  arrested  for  violating  a  city  ordi- 
nance, and  taken  before  the  Second  Recorder's  Court  for  trial.  She 
demurred  to  the  iurisdiction  of  the  court  on  the  ground  that  the 
offence  was  committed  within  the  jurisdictional  limits  of  the  Sixth  Re- 
corder's Court.  The  respondent's  return  says,  that  the  jurisdiction 
of  the  Second  Recorder's  Court,  by  Act  45  of  1896,  now  embraces  the 
territory  of  the  Third  and  Second  Municipal  Districts.  There  were 
six  recorder's  courts  established  for  the  city  of  New  Orleans  by  Act 
154  of  1894.  Unless  abolished  by  Act  45  of  1896  they  still  continue 
to  exist,  with  their  jurisdictions  as  established  by  Act  No.  154  of 
1894. 
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State  ez  rel.  Holsom  vs.  Recorder. 

Section  68  of  Act  45  of  1896  says  there  shall  be  four  police  courts 
in  the  city  of  New  Orleans,  and  defines  the  territorial  jurisdiction  of 
each.  Sec.  69  establishes  the  qualifications  for  the  judges  of  the 
city  courts,  which  are  different  from  the  qualifications  required  by 
the  old  city  charter,  under  which  the  present  six  recorders  were 
elected  and  inducted  into  office.  Unless  there  had  been  in  the  act, 
if  the  reorganization  of  the  police  courts  took  effect,  after  its  pro- 
mulgation, some  provision  for  new  incumbents,  having  the  qualifi- 
cations required  by  the  act,  and  designating  the  persons  who  should 
fill  the  offices,  there  would  be  confusion,  as  it  would  be  impractical 
to  give  qualifications  to  the  present  recorders  when  they  did  not 
possess  them,  and  it  would  be  equally  impractical  to  select  from  the 
six.  recorders,  who  were  duly  elected  to  fill  the  four  police  offices. 
That  the  act  makes  no  such  provision  to  avoid  confusion  is  an  ex- 
pression, if  there  were  any  doubt  on  the  matter,  that  the  Legisla- 
ture intended  that  the  six  recorders  should  continue  in  office  until 
they  were  replaced  by  the  election  of  four  recorders  having  the 
necessary  qualifications  at  the  next  general  election.  But  the  act 
provides  against  any  contingency  of  doubt  or  uncertainty. 

Section  122  provides  that  the  act  (city  charter)  shall  take  effect, 
in  all  respects,  after  due  promnlgation  as  provided  by  law,  except 
that  the  various  municipal  officers  and  councilmen  elected  at  the 
general  election  held  April  21,  1896,  shall  continue  in  office  until  the 
expiration  of  the  term  for  which  they  were  elected,  and  until  their 
successors  are  duly  qualified. 

A  part  of  the  act  is  to  take  effect  after  promulgation,  and  a  part  in 
the  future,  which  is  not  an  uncommon  mode  of  expressing  legisla- 
tive will.  Twenty -third  American  and  English  Encyclopsodia  of 
Law,  page  223,  paragraph  8. 

It  is  plain  that  all  officers  elected  by  the  people  at  the  general 
election  held  April  21,  1896,  shall  continue  in  office  until  the  election 
provided  for  in  Sec.  122  shall  take  place. 

The  writ  of  prohibition,  issued  herein,  is  perpetuated. 

M!r.  Justice  Miller  concurs  in  this  decree.  , 
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state  T8.  Allen. 

No.   12,247. 
State  of  Louisiana  vs.  Sabah  Allbn. 

On  the  trial  of  a  party  accused  charged"  with  shooting  with  Intent  to  murder" 
it  Is  sufficient  for  the  court  to  charge  that  It  deyolved  upon  ttie  State  to  prove 
heyond  reasonable  doubt  that  the  shooting  was  done  wilfully,  mallolously  and 
with  malice  aforethought. 

Under  such  a  charge  it  would  be  impossible  for  a  jury  to  bring  in  a  verdict  of 
conviction  unless  the  condition  of  the  evidence  was  such  as  would  forcedly 
beyond  a  reasonable  doubt,  exclude  the  hypothesis  of  the  shooting  having 
been  accidental. 

APPEAL  from  the  Fourth  Judicial  District  Court  for  the  Parish 
of  Grant.     Machen,  J. 


M.  J,  Ounninghamj  Attorney  General,  and  A,  B.  Hundley,  District 
Attorney,  for  Plaintiff,  Appellee. 


W.  C,  Roberts  for  Defendant,  Appellant. 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  16,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  O.  J.  Defendant  having  been  found  guilty  of  ''  shoot- 
ing with  intent  to  murder  ''  has  appealed. 

The  bill  of  exception  upon  which  she  relies  recites  that  the  court 
having  charged  the  jury  and  having  called  upon  defendant  to  know 
whether  she  desired  any  special  charge  to  be  given  to  the  jury,  re- 
quested, the  following  charge  to  be  given: 

''Defendant  asks  the  court  to  charge  the  jury  that  the  burden  is 
upon  the  State  to  show  that  the  shooting  was  not  the  result  of  acci- 
dent but  was  wilful  and  intentional,  which  charge  the  court  refused 
to  give  as  aforesaid." 

Appended  to  the  bill  are  the  following  reasons  : 

<<  The  court  declined  to  give  the  special  charge  for  the  reason  that 
it  had  already  charged  that  it  devolved  upon  the  State  to  prove  be- 
yond a  reasonable  doubt  that  the  shooting  was  done  wilfully,  ma- 
1  iciously  and  with  malice  aforethought,  and  after  having  explained 
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State  vs.  Davis  et  al. 


to  the  jary  the  elements  of  murder,  farther  charged  them,  that  nn- 
lesB  they  found  from  the  evidence  that  had  death  resulted  from  the 
shooting,  the  killing  would  have  been  murder,  they  could  not  find 
the  defendant  guilty  as  charged  in  the  indictment,  and  the  court  had 
already,  at  request  of  defendant's  counsel  charged  the  jury,  that  it 
there  was  a  reasonable  doubt  in  their  minds  as  to  whether  or  not  the 
shooting  was  the  result  of  accident,  they  must  give  the  accused  the 
benefit  of  the  doubt  and  acquit  her." 

The  special  charge  given  as  to  <*  reasonable  doubt"  is  declared  by 
the  court  to  have  been  given  at  the  request  of  the  counsel  of 
accused  himself,  and  it  is  not  by  the  bill  of  exceptions  made  the  sub- 
ject matter  of  defendant's  complaint.  What  is  complained  of  is 
that  the  court  did  not  instruct  the  jury  that  *'  the  burden  was  upon 
the  State  to  show  that  the  shooting  was  not  the  result  of  accident, 
but  was  wilful  and  intentional."  The  court  charged  the  jury  that 
'*  it  devolved  upon  the  State  to  prove  beyond  a  reasonable  doubt 
that  the  shooting  was  done  wilfully,  maliciously  and  with  malice 
aforethought."  The  only  portion,  therefore,  of  the  requested  charge 
which  the  court  declined  to  give  was  that  '^  the  burden  was  upon  the 
State  to  show  that  it  was  not  the  result  of  accident." 

Under  a  charge  which  required  for  the  purpose  of  conviction  that 
the  evidence  should  have  established  beyond  a  reasonable  doubt  the 
fact  that  the  shooting  was  done  wilfully,  maliciously  and  with 
malice  aforethought,  it  was  impossible  for  the  jury  to  have  imagined 
that  it  could  bring  in  a  verdict  of  conviction  unless  the  condition  of 
the  evidence  was  such  as  would  forcedly,  beyond  reasonable  doubt, 
exclude  the  hypothesis  of  the  shooting  having  been  accidental. 

We  do  not  think  appellant  has  any  legal  ground  for  complaint. 

The  judgment  is  affirmed. 


No.  12.254. 
State  op  Louisiana  vs.  Sam  Davis  bt  al. 

In  criminal  cases  where  there  is  no  bill  of  exception,  nor  assignment  of  errors, 
and  there  is  no  error  patent  upon  the  face  of  the  record— the  Judgment  of  the 
District  Court  will  be  affirmed.  State  vs.  Behan,  30  An.  886;  State  ys.  Kreppt, 
20  An.  402. 

A  PPEAL  from  the  Eleventh  Judicial  District  Oonrt  for  the  Pariah 
'**'     of  St.  Landry.    DuprS^  J. 
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Levy  YB.  Fenner  et  al. 

M.  J,  Ounninghamy  Attorney  General,  and  R.  Lee  Garland^  J>ib- 
^ct  Attorney,  filed  a  brief  for  the  State. 


Opinion  handed  down  November  16,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  O.  J.  Sam  Davis  and  Andrew  Davis  having  been  found 
guiltyi  under  an  indictment  for  larceny,  and  each  sentenced  to  the 
penitentiary;  they  have  appealed. 

The  record  contains  motions  of  no  kind,  and  no  bills  of  exception. 
No  formal  assignment  of  error  has  been  made  and  appellants  have 
made  no  appearance  nor  suggested  any  ground  for  reversal.  We, 
of  ourselves,  discover  none.  The  appeals  were  evidently  taken  soley 
for  delay. 

The  judgments  appealed  from  are  hereby  affirmed. 


No.  12,044. 
LiONBL  L.  Lbvy  vs.  Ohablbs  E.  Fbnnbr  bt  al. 

(1)  Id  demolishing  the  old  and  building  the  new  party  wall,  under  the  conditions 
fully  proved  In  this  case,  the  plaintiffs  exercised  an  absolute  right  conferred 
upon  them  by  the  law.  Under  the  xnAnim/*  If etninem  Uxdit  qui  Jure  suo  utttur^"  they 
were  not  bound  to  indemnify  their  neighbor  for  any  inconvenience  or  injury 
necessarily  occasioned  by  the  exercise  of  the  right.  Such  a  work  must  neces- 
sarily Incommode  the  neighbor.  It  can  not  be  prosecuted  without  an  entry 
upon  and  partial  occupation  of  his  premises.  It  must  disturb  his  enjoy- 
ment and  that  of  his  tenants.  It  may  give  ground  for  the  annulment  of 
his  leases  or  for  a  dinalnutlon  of  rents.  It  may  prevent  the  renting 
of  his  property.  It  may  Injure  him  in  many  >v ays.  But  so  long  and  In  so  far 
as  these  injuries  arc  Inseparable  from  the  exercise  of  .the  right,  the  neighbor 
Is  bound  to  submit  to  them  and  can  claim  no  indemnity  therefor. 

(2)  But,  on  the  other  hand,  plaintiffs  are  responsible  for  any  exaggeration  of  these 
necessary  damages,  which,  by  any  diligence,  they  could  have  prevented. 
They  were  bound  by  every  means  In  their  power  to  reduce  to  a  minimum  the 
injury  and  Inconvenience  occasioned  to  their  neighbor;  to  occupy  his  prop- 
erty to  the  least  extent  and  for  the  shortest  time  consistent  with  the  exercise 
of  their  right,  and  to  hasten  by  all  practical  means  the  completion  of  the  wall 
and  the  restoration  of  the  neighbor  to  the  full  enjoyment  of  his  property.  They 
were,  moreover,  bound,  at  their  peril,  to  replace  the  neighbor  at  the  end  of 
the  work  In  a  position  equal  In  every  respect  to  that  which  he  occupied  In  the 
beginning,  and  to  furnish  htm  with  a  wall  fit  and  adequate  to  support  his 
bnlldlng  without  Injury. 


1890  SUPREME  COURT  OF  LOUISIANA. 

Levy  ys.  Fenner  et  al. 


APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


Farraty  Jonas  &  KruUschnitt  for  Plaintiff,  Appellant. 


Fenner,  Henderson  &  Fenner  for  Defendant,  Appellees. 


Argued  and  submitted  May  23,  1896. 
Opinion  handed  down  June  22,  1896. 
Rehearing  refused  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  plaintiff  claims  damages  in  the  sum  of  $2770, 
as  having  resulted  to  his  property  by  the  demolition  of  an  old,  and 
the  subsequent  erection  of  a  new  building  by  the  defendants  upon 
the  adjacent  premises,  the  plaintiff  and  defendants  being  proprietors 
of  adjoining  buildings  on  Baronne  street,  in  the  city  of  New  Orleans, 
with  a  wall  in  common  between  them. 

After  issue  joined  and  a  trial  by  the  judge,  there  was  a  judgment 
in  favor  of  the  defendants,  rejecting  the  plaintiff's  demand  with  the 
following  reservation,  to -wit: 

*'  Reserving  his  right  to  claim  for  injury  to  the  plastering  and 
paper  on  the  walls,  and  inconvenience  caused  by  the  rubbish  and 
debris  left  on  his  premises  by  defendants,  and  the  expense  of  the  re- 
moval of  same,  as  well  as  for  rents  lost  by  the  unnecessary  protrac- 
tion of  the  work — all  of  his  claims  for  these  items  being  dismissed 
as  of  non-suit." 

From  that  judgment  the  plaintiff  has  appeUed. 

The  following  is  taken  from  the  brief  of  plaintiff's  counsel  as  a  fair 
synopsis  of  his  grounds  for  claiming  damages,  viz : 

'*The  petition  alleges  substantially  as  follows: 

'*  ^That  Charles  E.  Fenner  and  Samuel  Henderson,  Jr.,  are  indebt- 
ed to  plaintiff  in  the  sum  of  twenty-seven  hundred  and  seventy  dol- 
lars, for  this : 

"  *  That  plaintiff  owns  the  three -story  brick  building,  No.  16 
Baronne  street,  in  the  city  of  New  Orleans,  and  has  owned  it  for 
many  years  past;   that  on  or  about  March  20,  1893,  the  defendants, 
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who  own  the  premises  adjoininj;  those  of  petitioner  on  the  upper  or 
Common  street  side  thereof,  tore  down  and  demolished  the  build- 
ings standing  upon  their  said  premises,  and  proceeded  to  build  upon 
the  same  a  new  five- story  building,  known  as  the  Medical  Building; 
that  the  new  building  was  a  much  larger  and  heavier  one  than  the  one 
which  had  stood  upon  the  premises  belonging  to  defendants,  and 
that,  in  the  course  of  the  construction  of  the  new  building,  defend- 
ants tore  down  and  destroyed  the  party  wall  separating  the  new 
building  from  that  of  petitioner,  and  built  a  new  party  wall  of 
greater  width,  height  and  weight  than  the  old  one;  that  in  the 
course  of  the  destruction  of  the  old  party  wall  and  the  construction 
of  the  new  party  wall  defendants  and  their  employees,  through  their 
fault,  negligence  and  want  of  skill  and  care,  caused  heavy  damages 
to  the  building  and  premises  of  your  petitioner,  said  danages  being 
due  to  the  insufficient  shoring  up,  supporting  and  bracing  of  peti- 
tioner's building  while  the  support  of  the  party  wall  was  removed, 
and  also  to  the  settling  of  the  new  party  wall,  either  by  reason  of 
insufficient  foundations  or  of  other  causes  to  petitioner  unknown. 
The  damages  are  alleged  to  consist  of  tbe  destruction  of  all  levels 
in  petitioner's  building,  causing  cracks  and  fissures  in  the  walls 
thereof,  and  the  straining  out  of  shape  of  the  doors  and  window 
frames,  so  as  to  prevent  the  doors  and  windows  from  properly  clos- 
ing, the  breaking  of  a  large  plate  glass  window  in  the  fronc  of  the 
premises;  the  destruction  and  failure  to  rebuild  a  portion  of  the 
wall  of  petitioner's  building,  and  in  many  other  items  of  damage 
too  numerous  to  mention  in  the  petition,  but  to  be  proved  in 
detail  at  the  trial.  That  in  the  party  wall  on  petitioner's  side 
thereof  were  several  flues  which  were  improperly  reconstructed. 
That  in  order  to  restore  petitioner's  premises  to  the  condition  in 
which  they  were  before  the  tearing  down  of  the  building  of  defend- 
ants it  will  be  necessary  to  take  down  and  rebuild  the  brick  front 
thereof;  to  repair  and  reset  all  doors  and  window  frames;  to  shore 
up  the  front  of  the  gallery ;  to  raise  certain  floors  and  Joists  so  as  to 
level  the  floors  in  the  building ;  to  repair  the  ceilings  and  the  roof ; 
to  replaster  a  great  part  of  the  interior;  to  repair  all  pipes  and 
drains  in  and  about  the  premises,  and  also  fireplaces  and  flues  therein, 
and  to  make  a  great  number  of  other  repairs,  to  be  more  fully  de- 
taUed  at  the  trial. 
'' '  That  the  new  party  wall  was  constructed  without  any  regard  to 
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petitioner's  rights,  and  tliat  all  those  portions  of  petitioner's  prem- 
ises adjoining  the  new  party  wall  reqaired  a  general  overhauling  and 
repairing.  The  defendants  and  their  employees  left  petitioner's 
premises  in  an  almost  uninhabitable  condition  for  a  period  of  fonr 
months,  whilst  they  were  tearing  down  and  rebuilding  the  party 
wall,  whereas  it  could  easily  have  been  torn  down  and  reconstructed 
within  a  delay  of  three  weeks,  if  defendants  and  their  employees  had 
exercised  ordinary  diligence  in  the  premises,  and  that  petitioner 
was  compelled  to  allow  a  material  reduction  in  rents  to  his  tenants 
by  reason  of  the  unreasonable  and  negligent  delays  of  defendants 
and  their  employees  in  the  reconstruction  of  the  party  wall,  and  the 
consequent  inconvenience  and  annoyance  to  which  his  tenants  were 
subjected. 

'*  'The  plaintiff  alleges  that  it  will  cost  two  thousand  three  hundred 
dollars  to  restore  the  building  to  its  condition  prior  to  the  building 
of  the  party  wall,  aad  that  the  damages  due  to  petitioner  by  reason 
of  the  unnecessary  delay  in  the  building  of  the  party  wall,  and  in- 
convenience to  which  his  tenants  were  subjected,  and  the  allowance 
made  therefor  by  him  to  said  tenants  for  the  difference  in  time  be- 
tween the  delay  necessary  to  tear  down  and  rebuild  said  party  wall 
and  the  time  actually  consumed,  amounts  to  the  sum  of  one  hundred 
and  seventy  dollars,  and  that  the  time  which  will  be  required  to  re- 
pair the  premises  and  restore  them  to  their  former  condition  will  be 
about  two  months,  and  that  the  rent  value  of  the  premises  is  one 
hundred  and  fifty  dollars  per  month.' 

"  The  prayer  is  for  the  recovery  of  two  thousand  seven  hundred 
and  seventy  dollars,  with  interest  from  judgment  until  paid." 

The  defendant's  answer  is  prefaced  with  the  following  peremptory 
exception  founded  on  law,  to- wit: 

That  they  are  not  answerable  for  the  damages  claimed,  for  this,  to- 
wit: 

That  they  had  the  legal  right  to  build  the  larger  and  heavier  build- 
ing which  they  constructed  on  their  property  as  alleged  in  the  peti- 
tion, and  to  tear  down  the  old  party  wall  separating  said  new  build- 
ing from  the  building  of  the  plaintiff,  and  to  build  a  new  party  wall 
of  greater  width,  height  and  thickness  than  the  old  one,  necessary 
to  support  said  new  and  heavier  building;  and  that  plaintiff  was 
bound  to  submit  to  the  loss  and  inconvenience  resulting  from  the 
proper  execution  of  said  work. 
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That,  in  the  exercise  of  said  legal  rights,  they  entered  into  a  con- 
tract with  a  competent  and  trustworthy  bailder,  to  constrdct  said 
new  bnilding,  including  the  demolition  and  reconstmction  of  said 
party  wall,  and  the  restoration  of  the  plaintiff's  bnilding,  all  of  which 
he  bonnd  himself  to  do  in  a  proper  and  workmanlike  manner;  and 
that  they  yielded  ap  to  said  contractor  and  bailder  the  entire  pos- 
session and  control  of  said  premises  and  work,  reserving  to  them- 
selves no  direction  or  control  as  to  the  manner  of  doing  the  work, 
or  as  to  the  persons  whom  he  should  employ  therein. 

That  said  bailder  was,  in  all  respects,  an  independent  contractor, 
and,  if  damages  were  cansed,  through  his  fault,  negligence,  want  of 
care,  or  skill,  he  alone,  is  responsible  therefor. 

Reserving  the  benefit  of  said  exception,  they  make  the  following 
answer,  substantially,  viz.  : 

That  the  aforesaid  contractor  and  builder  bound  himself  to  shore 
up  the  roofs  and  floors  of  the  adjoining  properties,  and  take  down 
the  party  wall,  and  old  foundations,  and  excavate  for  the  new;  pro- 
tect the  interior  of  adjoining  properties  and  their  contents,  by  proper 
and  sufficient  uprights  and  weather- boarding;  and  after  new  walls 
are  up,  restore  these  properties,  in  every  respect,  as  they  were, 
before  the  shoring  and  taking  away  of  their  walls  was  commenced ; 
and  to  execute  the  same  in  a  true  and  workmanlike  manner.  That, 
by  virtue  of  said  contract,  said  builder  and  contractor  is  responsible 
to  them  for  any  damages  they  may  be  held  liable  for  to  the  plaintiff 
by  reason  of  his  failure  to  comply  therewith;  and  that  should  they 
be  condemned  to  pay  plaintiff  damages  by  reason  of  any  fault  or 
negligence  of  said  contractor,  they  are  entitled  to  like  judgment 
over  against  him  in  warranty. 

Thereupon,  said  builder  and  contractor  appeared  and  joined  the 
defendants  in  their  answer,  and  fully  admitting  his  liability  to  them, 
and  his  obligation  to  hold  them  harmless  in  the  premises,  he  waived 
any  formal  call  or  citation  in  warranty  and  voluntarily  made  himself 
a  party  to  the  suit,  and,  for  answer  to  the  plaintiff's  demands,  plead 
a  general  denial. 

He  specially  averred  and  represented,  that  before  he  touched  the 
building  of  the  plaintiff  he,  himself,  made  a  very  careful  inspection 
thereof,  and,  also,  caused  a  similar  examination  to  be  made  thereof 
by  others.  That  upon  said  examinations,  it  was  ascertained  that  the 
building  was  old  and  in  bad  condition;  that  the  front  wall  was  rot- 
88 
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ten  and  badly  cracked  in  nameroas  places;  and  that  the  baildincr 
was  oat  of  level  and  inclined  toward  No.  17  Baronne  street. 

He  farther  averred  that  he  caased  a  measarement  to  be  made  and 
foand  a  depression  of  abont  three  inches  on  that  side.  That  he 
farther  ascertained,  in  the  coarseof  that  investigation,  that  the  doors- 
and  windows  were  oat  of  plamb.  He  further  avers,  that  in  tearing 
down  the  old  party  wall,  he  ascertained  that  it  had  been  built  on  an- 
entirely  improper  and  insnfficient  foundation,  having  nothing  but 
a  one -brick  footing  or  projection,  with  a  single  plank  under  it  as  far 
back  as  the  three -story  wall  extended;  and,  beyond  that,  no  footing 
at  all,  save  and  except  a  single  plank  under  the  wall.  That  such  a 
foundation  readily  accounted  for  the  sinking  which  had  taken  place 
in  plaintiff's  building  on  that  side. 

He  further  represents,  that  when  he  began  tearing  down  the  party 
wall,  he  discovered  that  the  front  wall  was  insecure  and  in  danger  of 
falling  when  the  support  of  the  party  wall  was  removed.  That 
plaintiff  informed  him  that  the  City  Engineer's  office  had  condemned, 
or  was  talking  of  condemning,  the  said  front  wall;  and  that  he  ob- 
viated the  necessity  of  this  by  carefully  bracing  and  tying  the  wall, 
which  would  have  been  unnecessary  if  the  wall  had  been  sound. 
That  by  this  means,  he  maintained  the  walls  of  plaintiff's  building 
until  the  new  and  solid  walls  of  the  new  building  were  erected;  and 
that  he  then  securely  attached  them  thereto,  leaving  them  in  a  bet- 
ter condition  and  much  more  secure  than  they  were  before. 

Said  contractor  further  answering  specially  denies  that  the  shor- 
ing up,  bracing  and  supporting  of  plaintiff's  building  were  insuffi- 
cient; but,  on  the  contrary,  he  avers  that  the  same  were  done  in  the 
best  manner  possible  and  with  the  greatest  care. 

He  denies  that  the  flues  in  the  plaintiff's  building  were  improperly 
replaced  after  the  new  building  was  completed;  and  specially  aver» 
that  he  placed  them  exactly  as  they  were  before. 

He  avers  that  said  party  wall  was  built  with  all  possible  regard  for 
the  plaintiff's  rights,  and  as  rapidly  as  circumstances  would  admit — 
reciting  in  detail  and  with  precision  some  of  the  occurrences  that 
caused  nnavoidable  delay. 

He  emphatically  affirms,  that  no  repairs  were  required  in  order  to 
restore  the  plaintiff's  building  to  the  condition  it  waa  in  prior  to  the 
said  work  being  commenced,  and  he  avers  that  said  building  is  in  as 
good  and,  indeed,  better  condition  than  it  was  before  said  work  was 
begun. 
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That,  in  addition,  and  although  not  bonnd  to  do  so,  and  to  avoid 
a  lawsuit,  he  has  offered,  at  his  own  expense,  to  do  everything  rea-^ 
sonable  to  satisfy  the  plaintiff's  complaint,  but  that  his  offers  have 
all  been  declined.  This  extended  analysis  of  the  pleadings  will  more 
readily  bring  the  testimony  within  proper  bounds,  and  render  same 
more  easily  comprehended. 

It  is  well  to  observe  that  we  find  nothing  in  the  record  to  justify 
us  in  disturbing  the  ruling  of  the  judge  a  quo  with  respect  to  the 
reservations  made  in  his  decree. 

In  his  reasons  for  judgment,  he  says : 

'^  It  is  claimed  that  defendants  protracted  the  work  unecessarily ; 
that  in  consequence  plaintiff' s  tenants  were  disturbed,  and  to  some 
extent  dispossessed,  and  that  he  was  compelled  to  grant  commuta- 
tions of  rent  to  them.  It  is  proved  that  some  time  was  lost,-  by 
reason  of  the  failure  of  defendants'  contractor  to  obtain  material  a» 
needed.  It  is  likewise  proved  that  the  contractor  completed  the 
work  within  the  stipulated  time  and  delivered  the  building. 

'*  It  is  testified  by  expert  witnesses  that  the  work  was  prosecuted 
and  completed  within  a  reasonable  time.  I  am  not  prepared  to  de- 
cide presently  that  plaintiff  can  recover  on  this  ground,  and  I  deem 
it  best  to  reserve  plaintiff's  rights  on  this  subject. 

''  But  it  is  proved  that  by  reason  of  leaks  and  exposure  the  plaster- 
ing and  papering  on  the  interior  walls  were  injured  and  stained,  also 
that  plaintiff  was  put  to  some  trouble  and  expense,  in  the  removal  of 
the  debris  of  the  work  from  the  premises. 

*'  It  is  proved  that  allowance  was  made  to  Mr.  Logan,  a  tenant, 
for  new  papering.  The  evidence  leaves  the  exact  dates  and  the 
amounts  in  doubt.  There  was  a  fire  about  the  middle  of  July,  and 
the  evidence  indicates  the  other  items  as  of  date  in  October.  The 
insurance  company  made  repairs  and  for  damages  to  the  roof  the  in^ 
surance  made  reparation. 

''I  am  inclined  to  think  that  plaintiff  may  have  a  meritorious 
claim  for  some  amount  for  injuries  to  the  plastering  and  papering, 
and  also  for  expense  incurred  in  removing  the  debris  from  his  prem- 
ises. I  have  studied  the  record  and  I  regret  that  I  find  no  data  upon 
which  to  make  even  an  approximate  estimate.  It  was  plaintiff's 
duty  to  make  his  case  certain."  These  are  the  matters  which  are 
embraced  in  the  reservations  in  the  judge's  decree. 
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On  the  malD  issae,  the  gravamen  of  the  plaintiff's  case  is  distinctly 
stated  in  the  subjoined  allegation  of  his  petiti  n,  viz. : 

''  That,  in  the  course  of  the  construction  of  the  new  building,  de- 
fendants tore  down  and  destroyed  the  party  wall  separating  the  new 
building  from  that  of  petitioner,  and  built  a  new  party  wall  of  greater 
width,  height  and  weight  than  the  old  one;  that  in  the  course 
of  the  destruction  of  the  old  party  wall  and  the  construc- 
tion of  the  new  party  wall  defendants  and  their  employees, 
through  their  fault,  negligence  and  want  of  skill  and  care,  caused 
heavy  damages  to  the  building  and  premises  of  your  petitioner,  said 
damages  being  due  to  the  insufficient  shoring  up,  supporting  and 
bracing  of  petitioner's  building  while  the  support  of  the  party  wall 
was  removed,  and  also  to  the  settling  of  the  new  party  wall,  either 
by  reason  of  insufficient  foundations  or  of  other  causes  to  petitioner 
unknown." 

That  is  to  say,  that  in  the  course  of  the  destruction  of  the  old 
party  wall,  and  the  construction  of  a  new  one,  defendants  and  their 
employees,  through  their  fault,  negligence  and  want  of  skill,  caused 
damages  to  the  plaintiff's  building  in  the  particulars  enumerated ; 
and  the  petitioner  then  specified  the  cause  of  same  to  have  been, 
first  J  in  the  "  insufficient  shoring  up,  supporting  and  bracing  of  peti- 
tioner's building,  while  the  support  of  the  party  wall  was  removed," 
and  second,  *'  the  settling  of  the  new  party  wall,  either  by  reason  of 
insufficient  foundations,  or  of  other  causes  unknown." 

All  of  these  allegations  are  emphatically  denied  by  the  defendants, 
and  the  contractor  and  builder. 

As  the  charges  and  defences  are  common  to  both  the  defendants 
and  the  contractor,  same  may  be  taken  together  and  disposed  of. 

The  foregoing  synopsis,  and  statement  show  this  case  to  depend 
amost  entirely  upon  questions  of  fact — both  parties  relying  exclu- 
sively upon  a  single  decision  of  this  court,  as  solving  the  questions 
of  law  that  are  involved. 

And  unfortunately,  as  in  many  cases,  there  is  a  serious  and,  seem- 
ingly, irreconcilable  conflict  between  the  statements  of  the  wit- 
nesses, which  greatly  embarrasses  the  court  in  arriving  at  an  accu- 
rate and  just  conclusion  as  to  the  rights  of  parties. 

The  substantial  facts,  as  detailed  by  the  witnesses,  are  as  follows, 
viz.: 

William  Fitzner,  an  experienced  architect,  states,  as  a  witness  for 
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the  plaintiff,  that  he  made  an  examination  of  the  plaintiff's  premises^ 
prior  to  the  constraction  of  the  new  building  of  the  defendants,  and 
identified  the  annexed  report,  of  date  of  March  7, 1898,  of  his  exam- 
ination thereof  to  the  plaintiff. 

L.  L.  Levy  J  Esg. : 

<*  The  undersigned  have  this  day  examined  your  building,  No.  1& 
Baronne  street,  as  to  its  condition,  and  report  as  follows : 

''The  party  wall  between  Nos.  16  and  17  Baronne  street,  is  a  18- 
inch  wall  and  is  in  good  condition ;  there  is  one  crack  in  the  said 
party  wall,  in  rear  of  the  third  story  high  part  of  building,  which 
could  be  easily  repaired. 

''  The  roofs  of  building  (zinc  and  slate)  are  in  good  condition.  The 
valley  gutters  and  flashing  of,  roofs  and  down  pipes  are  in  good 
order. 

**  The  width  of  your  building  between  party  walls  is  19  feet  19 
inches  in  clear ;  against  party  wall,  between  Nos.  15  and  17,  are  two 
chimneys  with  6  feet  8  inches  breast,  and  in  rear  one  chimney  with 
4  feet  8  inches  breast ;  the  flreplaces  are  in  good  order,  with  grates,- 
fenders  and  blowers  complete.  The  mantels  are  of  iron.  The  floors 
of  first  and  second  story  of  building  are  level ;  the  floor  of  third 
story  is  one -half  inch  high  at  party  wall  between  Nos.  15  and  17 
Baronne  street. 

''The  party  wall  between  15  and  17  is  furnished  with  ceiling  stuff  in 
first  story,  and  plastered  in  second  and  third  story ;  the  plastering 
is  furred  out  in  rear  of  second  story  (at  last  room) . 

"  The  front  wall  of  your  building  is  straight  and  plumb,  and  the 
galleries  are  in  good  order. 

"  Very  respectfully,  etc., 

(Signed)         "  Wm.  Pitznbr,  Architect, 

"  Jos.  O.  TiBBNBY,  Carpenter, 

"  New  Orleans,  March  7,  1893.'' 

The  witness  states  that  the  said  examination  was  made  at  plain  •* 
tiff's  request,  who  accompanied  him,  stating  as  his  reason  for  de- 
siring the  examination  and  report  was,  that  the  defendants  intended 
to  erect  a  new  building,  and  he  wished  to  know  the  condition  of  the 
building  as  it  was  then. 

This  witness  testifies  that  he  made  another  examination  and  report 
to  the  plaintiff  on  the  14th  of  October,  1898,  after  the  new  structure 
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of  the  defendants  was  completed,  and  which  is  of  the  following  tenor, 
viz. : 

^^  L,  L,  LevyjEsg,: 

**  According  to  yonr  request,  I  have  examined  the  three-story 
bailding,  No.  16  Baronne  street,  to  ascertain  the  damages  sustained 
by  the  erection  of  adjoining  new  medical  bailding,  and  now  report  as 
follows : 

'*  Front, — ^The  front  of  bailding  was  badly  damaged,  cracked  and 
torn  np  by  the  insnfflcient  shoring,  tieing  and  bracing  daring  erection 
of  new  adjoining  bailding,  and  has  suffered  additionally  by  the  set- 
tling of  same.  The  front  of  bailding  is  unsafe  and  ought  to  be  re- 
built as  soon  as  possible. 

"  First  story, — ^The  store  floor  is  three  inches  out  of  the  level, 
the  lowest  part  being  on  the  side  of  new  party  wall.  The  board 
lining  of  new  party  wall  is  badly  put  up  and  left  incomplete.  The 
store  ceiling  is  left  incomplete  under  one  of  the  upper  chimneys,  the 
jams  of  which  are  started  too  low  and  leaving  a  hole  which  is  cov- 
ered by  a  metal  sheet. 

^*  Second  story, — The  floor  is  two  and  three -fourth  inches  out  of 
the  level,  the  lowest  part  being  on  side  of  new  party  wall ;  the 
skirting  on  the  new  party  wall  are  badly  fltted  and  left  unpainted. 
The  flreplaces  are  left  without  ash  pans,  fenders  and  blowers.  The 
hollow  spaces  behind  iron  mantels  are  not  filled  in.  The  fireplaces, 
hearths  are  laid  without  solid  bedding.  The  sill  of  front  window 
nearest  to  new  adjoining  building  is  one  and  three -eighths  inches 
out  of  level. 

*<  Third  floor, — The  floor  is  three  and  Ave -eighths  inches  out  of 
level,  the  lowest  part  being  at  new  party  wall.  The  hollow  spaces 
behind  iron  mantels  are  not  filled  in,  and  the  grate  flanges  are  not 
closely  fitted  to  iron  works  of  mantels.  The  sill  of  front  window 
nearest  to  new  adjoining  building  is  one  and  five- eighths  inches  oat 
of  level. 

*<  Sundries. -r-The  zinc  roof  of  rear  building  requires  repairs;  holes 
are  visible  therein,  evidently  made  by  falling  bricks.  The  outside 
lining  of  rear  wall  is  not  properly  flashed  at  point  of  junction  with 
adjoining  new  building.  The  thirteen -inch  brick  fire  wall  at  above- 
mentioned  zinc  roof  was  taken  down,  but  not  rebuilt  in  proper  man- 
ner. The  front  roof  down  pipe  is  left  incomplete.  The  joining  and 
cementing  of  front  at  junction  with  new  adjoining  building  is  im- 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1899 

Leyy  vs.  Feoner  et  al. 

properly  done.  The  second -story  front  gallery  floor  shows  one- half 
inch  fall  at  end  nearest  to  new  building,  and  thiee  and  five -eighths 
inches  fall  at  the  other  end. 

*'  In  new  party  wall  of  fourth  story  of  adjoining  building  are  four 
window  openings,  and  in  fifth  story  of  same  are  four  windows  and 
one  twin  window;  all  these  windows  have  outside  movable  shutters 
attached.  The  front  cornice  side  return  of  new  adjoining  building 
projects  about  two  and  one -half  feet  beyond  outside  face  of  new 
party  wall. 

<*The  restoration  of  building  No.  16  Baronne   street  will  cost  the 
sum  of  two  thousand  two  hundred  and  ninety -six  dollars. 
*<  Respectfully  submitted. 
(Signed)  "Wm.  Fttzner,  Architect, 

"  New  Orleans,  October  14,  1893,'^ 

On  comparing  the  two  reports,  it  will  be  observed  that  in  the 
former  the  party  wall  was  stated  to  be  in  good  conditition,  with  the 
exception  of  one  crack  of  insignificant  size,  in  the  third  story,  and 
that  the  roofs,  gutters,  pipes,  fireplaces,  mantels,  etc.,  were  like- 
wise, and  that  the  floors  of  the  first  and  second  stories  were  level, 
and  the  front  vxill  was  straight  and  plumb,  and  the  galleries  in  good 
order;  while  in  the  latter  it  is  stated  that  the  front  of  the  building 
was  badly  damaged,  cracked  and  torn  up  by  the  shoring,  tieing  and 
bracing  of  same  during  the  erection  of  the  new  building;  that  the 
store  floor  is  three  inches  out  of  level,  the  second  floor  two  and  one- 
half  inches  out  of  level,  and  the  third  floor  is  three  and  one -half  inches 
oat  of  level — all  three  of  the  floors  inclining  to  the  side  next  to  the 
new  party  wall. 

To  supplement  and  confirm  the  correctness  of  these  two  reports, 
Fitzner,  and  Tierney,  a  carpenter,  were  interrogated,  and  we 
extract  the  following  from  their  testimony. 

The  former  states,  uppn  making  an  examination  of  the  two  re- 
ports, that  they  were  substantially  correct.  In  speaking  of  the  con- 
dition in  which  plaintiff's  building  was  left  at  the  completion  of  the 
defendant's  new  building,  he  says,  that  the  shoring  was  improperly 
done,  pointing  out  that  same  was  defective  at  the  front  corner  where 
there  was  a  large  showcase.  He  says  <'  the  front  came  right  over 
and  pulled  it  from  the  other  building."  He  says,  that  the  defend- 
ant's contractor,  originally,  put  in  one  line  of  shoring,  and,  finding 
that  insufficient,  he  put  in  another  line,  about  one  month  afterward, 
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finding  it  '*  necessary  to  reinsure  his  first  line  of  shoring."  He 
says,  that  he  ascertained  that  the  floors  were  not  level,  by  measur- 
ing them  by  means  of  a  level. 

That  the  front  sill  of  the  front  window  is  thirteen  inches  out 
of  plumb,  and  that  the  front  gallery  has  scarcely  any  fall  on  one 
end  adjoining  the  new  building.  **  That,"  he  says,  **  is  the  differ- 
ence between  them.  That  shows  the  amount  of  settlement;  that  is, 
'  the  settling  down  on  that  end ; '  that  is  the  settling  of  the  new 
building  which  has  *  carried  the  gallery  down  with  it.'  " 

On  cross-examination,  he  states  that,  when  first  examined  by 
him,  **  the  front  wall  was  in  good  condition,  *  *  *  It  did  not 
bulge  out.  It  was  straight,  and  no  cracks  were  visible,  and  (he) 
therefore  concluded  (that)  the  wall  was  in  good  condition." 

That,  in  his  opinion,  it  will  be  absolutely  necessary  that  an  en- 
tirely new  front  wall  should  be  constructed  for  the  plaintiff's  building, 
and  that  the  sides  of  the  fioors  should  be  raised,  so  as  to  bring  them 
up  to  a  level.  And  he  places  the  cost  of  the  wall  at  about  one -half 
of  the  damages  claimed  in  this  suit. 

He  states  his  theory  to  be  **  that  the  new  party  wall  caused  a  de- 
pression of  the  earth  upon  which  (the)  sleepers  rested." 

<'  Q.  Mr.  Fitzner,  do  you  mean  to  say,  that  the  fact  that  the  floor» 
of  Mr.  Levy's  building  are  out  of  plumb,  is  due  to  the  settlement  of 
the  medical  building  party  wall? 

^'A.  Most  undoubtedly. 

'<  Q.  If  that  party  wall  had  settled  lo  any  appreciable  extent,  at 
all,  would  it  not  be  evident  in  the  medical  building? 

'*  A.  No,  sir;  not  in  the  medical  building,  none  whatever.  That 
is,  if  there  was  an  unequal  settlement  it  would ;  but  it  was  an  equal 
settlement,"  etc. 

The  summary  of^this  witness'  examination  is,  that,  on  account  of 
improper  shoring  of  plaintiff's  front  wall,  it  was  practically  destroyed 
and  demolished,  during  the  destruction,  by  the  defendant's  contrac- 
tor, of  the  old  party  wall,  and  the  construction  of  a  new  one, where- 
by the  cost  of  a  new  front  wall  will  have  to  be  incurred,  which  will 
equal  one -half  the  total  sum  claimed  in  this  suit;  and  that,  on  ac- 
count of  inherent  defects  in  the  construction  of  the  new  party  wall, 
a  settlement  has  taken  place  of  the  new  building,  which  has  pro- 
duced a  corresponding  depression  of  the  floors  of  the  plaintiff's 
building  on  the  side  adjoining  the  new  party  wall-— all  of  which  wa» 
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occasioned  through  the  negligence,  and  want  of  due  care  and  proper 
skill,  on  the  part  of  the  defendant's  contractor  and  his  employees. 

An  experienced  engineer  testified  *'that  when  he  made  an  exami- 
nation of  the  plaintiff's  building  before  the  construction  of  defend- 
ant's new  one,  he  found  the  building  to  be  old,  but  in  good  order. 
The  walls  were  reasonably  vertical,  and  its  condition,  generally,  was 
a  reasonably  good  one. 

'*  That,  after  the  construction  of  the  new  building,  he  found  that 
the  floors  had  settled;  that  is  (they),  were  out  of  level,  and  the  par- 
tition doors  and  door  and  window  openings  were  more  or  less  dis- 
turbed by  the  settlement."  That  is  to  say,  '^  the  settlement  of  the 
new  party  wall." 

But,  this  witness  states,  that  the  work  of  demolishing  the  old  party^ 
wall  had  been  commenced  before  he  made  his  examination,  though* 
it  was  still  standing;  and  he  admits  that  **  there  were  some  cracks- 
visible."  That  <'  they  were  old  cracks  (which)  had  not  increased 
for  some  time;"  and  that,  *'  it  was  for  that  reason  (he  said)  it  waa 
in  reasonably  (good)  condition  for  an  old  wall." 

He  admits  that  he  made  no  actual  measurements;  <'  not  with  an* 
instrument  (but)  went  through  and  used  (his)  eye  in  forming  (his) 
conclusions." 

He  states  that  he  visited  the  new  building  while  in  the  course  of 
construction,  and  '^  found  the  cracks  in  the  building  enlarged,  and 
some  new  ones  opening;  that  the  old  ones  had  opened  to  some  ex- 
tent, and  some  new  ones  had  started." 

*'  Q.  Did  you  consider  it  made  any  material  difference  in  the  effi- 
ciency of  the  walls  for  the  purposes  of  that  building  (that  is)  this  in' 
crease  in  the  old  cracks? 

'^A.  Well,  it  impaired  it  of  course;  that  is,  it  is  not  as  good  a  wall 
as  it  was  before." 

Another  witness  for  the  plaintiff,  while  describing  the  condition  ot 
the  building  of  the  plaintiff  somewhat  as  those  witnesses  we  have  re- 
ferred to  had  done,  admits  that  the  *'  comparative  condition  of  the 
premises  after  the  party  wall  had  been  built,  and  the  work  *<  of  re- 
storing the  premises  had  been  done,"  was  equally  as  good  as  it  was 
''before  the  party  wall  was  demolished." 

This  witness  was  a  tenant  of  the  plaintiff,  and  occupied  the  premi- 
ses in  question  as  a  place  of  residence  both  before  and  after  the 
erection  of  the  defendant's  new  building,  paying  sixty -five  dollarsi 
per  month  rent. 
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The  plaintiff,  as  a  witness  in  his  own  behalf,  says  that  prior  to  the 
construction  of  the  defendant's  new  building,  his  own  was  '*  in  good 
condition  (and)  nothing  the  matter  with  it;  "  and  that  <<the  front 
wall  was  sound  and  solid."  That  at  present  there  are  ^*  large  cracks 
in  the  wall;  some  of  them  that  you  can  put  your  hand  in." 

Several  other  witnesses  were  interrogated  in  behalf  of  the  plain- 
tiff, whose  testimony,  in  a  general  way,  corroborates  the  statements 
of  the  witnesses  we  have  referred  to,  in  several  particulars. 

On  the  contrary,  the  contractor,  his  employees,  and  others  declare 
that  the  shoring  of  plaintiff's  building  was  done  in  the  very  best 
possible  manner,  every  possible  pains  and  precaution  having  been 
taken  therein. 

The  witnesses  of  the  defendant,  generally,  state  that  the  front 
walls  of  the  plaintiff's  building  were  naturally  defective  by  *'  reason  of 
great  age."  That  ^'  the  mortar  was  bad  and  the  brick  was  bad." 
That  ^Hhey  had  no  bond  to  it;  "  and  one  of  them  says  that,  in  fact, 
one  "  could  push  them  down." 

One  witness  explains  *^bond"  to  mean  <Hhe  bricks  lapping  over 
each  other;  "  and,  that  the  absence  of  a  bond  is  a  defective  wall." 

Another  witness  states  that  the  foundation  of  plaintiff's  building 
\was  very  diminutive,  about  three  feet  in  diameter  or  width. 

The  contractor  of  the  defendant,  as  a  witness,  states  that  he  made 
u  careful  examination  of  the  premises  before  commencing  the  work 
of  shoring  up  the  walls  of  the  adjoining  premises,  and  found  *<  the 
walls  were  old  and  cracked,  and  fissures  running  from  about  half 
way  of  the  first  floor  gallery  to  the  top;  "  and  that  he  *'  found  that 
the  front  wall  was  very  old,  and  had  considerable  cracks."  That 
<Hhe  windows  were  considerably  out  of  level,  and  the  floors  sagged 
from  front  to  rear  in  the  centre — that  is,  from  front  to  rear  *  *  * 
irom  the  stairway  on  the  down-town  side,"  etc. 

That,  ''in  securing  the  front  wall,  owing  to  its  rotten  condition 
(he)  had  to  use  extra  shorings  and  extra  clamps  to  (hold)  the  build- 
ing up,  in  order  to  keep  this  front  wall  from  falling  out." 

That  he  ''had  to  take  extra  precautions  on  account  of  the  condi- 
tion of  the  wall ;  (as,)  ordinarily,  the  usual  wall  requires  only  ordi- 
nary shoring,  but,  in  this  case,  extra  shoring  and  clamping  were 
required." 

He  further  explains,  that  he  found  the  internal  condition  of  plain- 
tiff's wall  very  bad,  indeed. 
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That,  '^  in  the  flret  place,  it  was  built  out  of  red  bricks  of  inferior 
character."  That  <<  the  bricks  were  soft;  what  (are  termed)  salmon 
bricks;  and,  when  the  walls  were  taken  down,  the  bond,  instead  of 
one  brick  lapping  over  another,  they  run  straight  for,  probably, 
a  distance  of  four  feet,  which  rendered  no  tie  to  the  front,  at  all." 

He  explains,  that  '*  the  effect  would  be  in  the  settlement  of  the 
front  wall;"  that  is,  the  settlement  ''would  shore  itself,  without 
making  any  effect  on  the  side  walls."  That  ''there  was  not  suffi- 
cient tie  to  keep  the  front  with  the  side  wall." 

In  conclusion,  the  following  may  be  taken  as  a  fair  summary  of 
this  witness'  testimony : 

"  Q.  Was  (the  plaintiff's  front  wall)  in  as  good  condition  when 
you  left  as  when  you  began? 

"  A.  In  my  judgment  it  was  in  better  condition." 

And,  without  going  into  further  details,  we  may  quote  the  follow- 
ing as  the  substance  of  the  proof  with  regard  to  the  settlement 
of  the  new  building,  yiz. : 

"  Q.  Mr.  Van  Horn,  does  the  Medical  Buildings  how  signs  of  hav- 
ing settled,  at  all,  since  it  was  erected? 

"  A.  No,  sir. 

"  Q.  What  would  you  say,  that  it  had,  or  had  not  settled,  from 
your  examination  of  it? 

"A.  Well,  there  is  a  settlement  always  in  it  from  the  shrinkage  of 
the  mortar ;  but,  it  is  so  little,  it  amounts  to  no  damage.  Have  been 
through  the  building  several  times,  and  examined  the  walls  outside  and 
the  front  wall  and  see  no  signs  of  cracks  or  fissures  in  the  wall  what- 
ever, and  judge  from  that  there  could  not  have  been  any  Settlement 
amounting  to  anything  whatever. 

"  Q.  If  that  building  had  settled  appreciably  would  there  be  any 
(visible)  effect  on  the  sidewalk  or  Schillinger  pavement  in  front? 

"A.  As  a  matter  of  course." 

Other  witnesses  substantially  corroborate  this  witness'  statement, 
both  in  respect  to  the  bad  condition  of  the  front  wall  of  plaintiff's 
building  prior  to  the  demolition  of  the  old  party  wall,  and  as  to  the 
settlement  of  the  defendant's  new  building  having  been,  practically, 
insignificant. 

The  whole  testimony  satisfies  us  that  the  complaint  of  plaintiff 
with  regard  to  the  negligence  and  want  of  skill  and  care  on  the  part 
of  the  defendant,  his  contractor  and  his  employees  in  the  manner 
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in  which  they  demolished  and,  sabsequently,  reconstructed  the  party 
wall  is  not  made  out. 

But,  that  in  so  deciding,  we  do  not  found  our  opinion  upon  the 
theory  that  the  plaintiff  or  his  witnesses  testified  falsely,  rather  upon 
the  idea  that  the  defects  in  the  front  wall  of  the  plaintiff's  building 
were  latent  and  invisible  upon  superficial  observation;  hence  the 
developments  made  in  the  course  of  the  work  presented  an  altogether 
different  case  from  that  which  was,  originally,  supposed  to  exist. 

Our  conclusion  is  that  the  finding  of  fact  by  the  judge  a  quo  is, 
substantially,  correct.  We  are  of  the  opinion  that  the  evidence 
fairly  shows  that  the  defendant's  contractor  and  his  employees  used 
every  reasonable  precaution  in  shoring  up  the  plaintiff's  building 
before  the  work  of  demolishing  the  old  party  wall  was  commenced, 
and  that  in  the  course  of  the  construction  of  the  new  party  wall  they 
were  reasonably  careful  and  circumspect  in  the  manner  in  which 
they  performed  the  work,  and  thus  reduced  the  damage  which  the 
plaintiff  as  adjoining  proprietor  was  bound  to  sustain  to  a  minimum. 

We  are  of  opinion  that  the  plaintiff  carried  the  burden  of  establish- 
ing by  a  preponderence  of  proof,  that  it  was  through  the  negligence, 
carelessness  or  want  of  skill  on  the  part  of  the  defendant's  con- 
tractor and  of  his  employees  that  the  front  portion  of  the  plaintiff's 
building  was  badly  injured,  as  well  as  that  the  settling  of  defend- 
ant's new  building  caused  the  floors  of  plaintiff's  building  to  incline 
toward  the  new  party  wall,  to  the  plaintiff's  great  detriment  and 
injury. 

And  we  are  equally  of  opinion  that  he  has  failed  to  discharge  that 
burden  of  proof  on  each  of  the  foregoing  propositions. 

The  law  of  this  case,  as  applicable  to  the  facts  before  us,  is  well 
stated  in  Heine  vs.  Merrick,  41  An.  194,  and  from  which  we  have 
extracted  the  following,  viz. : 

<'  In  demolishing  the  old  and  building  the  new  party  wall,  under 
the  conditions  fully  proved  in  this  case,  the  plaintiff  exercised  an 
absolute  right  conferred  upon  him  by  the  law.  Under  the  maxim 
<  Neminem  Issdit  qui  jure  su>o  utitury^  they  were  not  bound  to  indem- 
nify their  neighbor  for  any  inconvenience  or  injury  necessarily 
occasioned  by  the  exercise  of  the  right.  Such  a  work  must  neces  - 
sarily  incommode  the  neighbor.  It  can  not  be  prosecuted  wlthoat 
an  entry  upon  and  partial  occupation  of  his  premises.  It  must  dis- 
turb his  enjoyment  and  that  of  his  tenants.     It  may  give  ground 
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for  the  annnlment  of  his  leases,  or  for  a  elimination  of  rents.  It 
may  prevent  the  renting  of  his  property.  It  may  injare  him  in 
many  ways.  Bat  so  long  aad  in  so  far  as  these  injnries  are  insepar- 
able from  the  exercise  of  the  right,  the  neighbor  is  bonnd  to  snbmit 
to  them  and  can  claim  no  indemnity  therefor.  Sach  is  the  well  set- 
tled jarispradence  of  France  ander  like  codal  provisions.  5  Daran- 
ton,  No.  881;  11  Demolombe,  No.  406;  2  Aubry  &  Raa,  822;  1  Par- 
dessas,  No.  174.  *  *  *  Bat,  on  the  other  hand,  plaintiffs  are  re- 
sponsible for  any  exaggeration  of  these  necessary  damages,  which, 
by  any  diligence,  they  could  have  prevented.  They  were  bonnd  by 
every  means  in  their  power  to  reduce  to  a  minimum  the  injury  and 
inconvenience  occasioned  to  their  neighbor;  to  occupy  his  property 
to  the  least  extent  and  for  the  shortest  time  consistent  with  the  ex  - 
ercise  of  their  right,  and  to  hasten  by  all  practical  means  the  com* 
pletion  of  the  wall  and  the  restoration  of  the  neighbor  to  the  full  en- 
joyment of  his  property. 

"  They  were,  moreover,  bound  at  their  peril,  to  replace  the  neigh- 
bor, at  the  end  of  the  work,  in  a  position  equal  in  every  respect  to 
that  which  he  occupied  in  the  beginning,  and  to  furnish  hhn  with  a 
wall  fit  and  adequate  to  support  his  building  without  injury." 

In  view  of  the  evidence  we  feel  safe  in  affirming,  that  all  the  re- 
quirements of  the  foregoing  quotation  have  been  fulfilled  by  the  de- 
fendant, except  and  in  so  far  as  are  enumerated  in  the  reservations 
of  the  judge  a  quo. 

Our  learned  brother  of  the  District  Court  has  given  patient  con- 
sideration to  the  law  and  evidence  and  has  rendered  a  proper  decree. 

Judgment  affirmed. 


No.  12,238. 
State  ex  rel.  Daniel  Johnson  and  Jack  Britton.  {^  ^^ 

Belief  by  habeas  corpus  will  be  refused  in  ouse  it  is  developed  by  tbe  proceedings 
to  be  an  application  of  an  accused  person  for  a  preliminary  examination— 
neither  tbe  Ck)nstitution  nor  tbe  statutes  bavinjc  conferred  the  power,  or  Im- 
posed tbe  duty,  on  the  Supreme  Court,  or  the  judges  thereof,  to  act  as  com- 
mitting magistrates. 


0 


iN  APPLICATION  for  Writ  of  Habeas  Corpus, 


William  L,  Thompson  for  Petitioner. 
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State  ex  rel  Johnson  and  Britton. 

M,  J,  Cunningham^  Attorney  General,  and  Robert  J,  Perkins^  Jt,j 
District  Attorney,  for  the  State. 


Argaed  and  submitted  October  8,  1896. 
Opinion  handed  down  October  10,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Alleging  that  they  were  held  in  custody  by  the 
sheriff  of  the  parish  of  Jefferson  by  virtue  of  an  affidavit  charging 
them  with  the  murder  of  one  John  S.  Prayther  on  the  17th  of  Au- 
gust, 1896,  and  a  capiat  thereunder  issued,  and  the  present  absence 
of  the  District  Judge  from  the  State,  relators  seek  to  be  finally  dis- 
charged therefrom,  or  granted  their  release  on  furnishing  bond,  in- 
sisting that  theirs  is  a  case  coming  within  the  court's  original  jurisdic  • 
tion  under  the  Constitution  to  grant  relief  by  habeas  corpus.  Art.  89  of 
the  Constitution. 

But,  in  our  opinion,  their  petition  states  no  ground  for  the  relief 
sought,  considered  on  its  merits. 

The  application  is  confessedly  for  a  preliminary  examination ;  and 
their  averments  are  that,  upon  the  evidence,  when  adduced,  it  will 
appear  that  no  crime  has  been  committed  by  them. 

Neither  under  the  provisions  of  the  Constitution  nor  statutes  of 
the  State  has  this  court,  or  the  judges  thereof,  been  charged  with  the 
duties  of  committing  magistrates.  Constitution,  Art.  81  et  «eg.; 
Revised  Statutes,  Sec.  1010  et  seq. 

While  it  is  true  that  the  Constitution  authorizes  this  court  and  the 
judges  thereof  to  issue  writes  of  habeae  corpus^  it  is  their  province  to 
determine  the  method  in  which  and  the  circumstances  under  which, 
in  any  g^ven  case,  such  jurisdiction  will  be  exercised. 

In  contemplation  of  law  a  preliminary  examination  of  an  accused 
person  is  to  be  set  on  foot  upon  the  application  of  some  judge  or 
justice  of  the  peace  of  the  vicinage,  and  its  province  is  to  perpetuate 
the  testimony  against  the  accused.     Revised  Statutes,  Sec.  1010. 

It  seems  to  our  minds  a  perfectly  clear  proposition,  that  we  would 
run  counter  to  all  precedent  and  authority  to  take  up  this  case,  hear 
the  evidence  and  release  the  prisoners  on  bond,  or  discharge  them, 
upon  such  evidence  as  might  be  presented  by  the  relators  within  the 
scope  of  their  petition. 
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Neither  the  District  Judge  nor  District  Attorney  of  the  district 
within  which  the  parish  of  Jefferson  is  situated,  has  been  made  a 
party;  and  certainly  the  issue  raised  can  not  be  contested  and 
determined  contradictorily  with  the  sheriff  alone. 

The  following  cases  are  pertinent,  and,  in  our  opinion,  applicable, 
viz.:  State  ex  rel.  Yickers,  47  An.  662;  State  ex  rel.  Baumann  vs. 
Sheriff,  44  An.  1016;  State  ex  rel.  Rice  vs.  Sheriff,  40  An.  3;  State 
ex  rel.  Hunter  vs.  Sheriff,  35  An.  605. 

The  petition,  it  is  true,  avers  that  the  judge  of  the  district  is 
absent,  but  it  does  not  show  that  he  will  continue  to  be  absent  for  so 
great  a  length  of  time  as  to  cause  relators  g^eat  injury,  or  submit 
them  to  injustice  thereby. 

Such  averments  would,  in  any  case  of  this  kind,  be  jurisdictional* 

We  are  of  opinioo,  upon  careful  reflection,  that  relief  in  the  pres- 
ent form  should  be  denied,  reserving  relators'  right  to  preliminary 
examination  according  to  law,  or  suitable  application  for  bail. 

It  is  therefore  ordered  and  decreed  that  the  rule  nisi  be  discharged 
at  relators'  cost,  and  the  relief  prayed  for  denied,  reserving  their 
right  to  preliminary  examination,  or  application  for  bail  before  the 
Judge  of  the  District  Court. 


No.  12,242. 
State  op  Louisiana  vs.  Nick  Ramsey. 

The  court  affirms  the  rule  that  the  statement  of  observers,  not  participants  in  the- 
act,  the  subject  of  investigation,  are  not  admissible  as  res  gestm.  Wharton's- 
Criminal  Evidence,  Sees.  262, 263;  39  An.  472;  42  An.  996. 

A  PPEAL  from  the  Third  Judicial  District  Ooart  for  the  Parish  of 
^^     Claiborne.     Barkadale,  J, 


M.  J.  Cunningham,  Attorney  General,  Charles  P,  Roberts,  District 
Attorney  (E.  H.  McClendon  and  L.  E,  Thomas  of  Counsel),  for  Plain- 
tiff, Appellee. 


48  1407 
50    b96 

"48~1407| 
120      318 


J.  A.  Richardson  and  J.  W.  Holbert  for  Defendant,  Appellant. 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  16,  1896. 
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State  vs.  Ramsey. 

The  opinion  of  the  court  was  delivered  by 

MnxEB,  J.  The  defendant  appeals  from  the  sentence  for  man- 
slaughter. He  relies  on  several  bills  of  exception,  but  onr  view  in 
respect  to  one  of  the  bills  is  decisive  of  the  case. 

A  witness  for  the  State,  present  when  the  deceased  received  the 
fatal  shot,  passing  from  the  room  where  the  shot  was  delivered  to 
the  front  room,  stated  to  the  persons  who  were  there  in  answer  to  the 
question  <<  What  is  the  matter  back  there?  "  and  stated  that  '<  Nick 
Ramsey  had  shot  Jim  Moffitt,  and  shot  him  down  for  nothing."  This 
statement  was  permitted  to  go  to  the  jury  as  part  of  the  res  gestm^ 
over  the  defendant's  objection  reserved  by  his  bill  of  exceptions.  Re8 
gestse  refers  to  the  conduct  and  declarations  of  the  parties  accom- 
panying or  closely  linked  to  the  act,  the  subject  of  investigation. 
Such  declarations  or  conduct  regarded  as  arising  from  or  suggested 
by  the  act  itself,  and  as  the  uapre meditated  declaration  or  conduct 
of  the  moment,  are  admitted,  because  of  that  weight  the  law 
attaches  to  conduct  and  declarations  under  such  circumstances. 
Manifestly,  that  which  is  said  or  done  after  the  act,  the  subject  of 
investigation,  has  not  the  sanctity  the  law  accords  to  that  done  or 
said  at  the  time  of  the  act.  Hence,  the  law  excludes  from  res  gestm 
the  narrative  of  a  past  transaction.  1  Greenleaf  on  Evidence, 
Sees.  108-110.  On  the  relation  in  point  of  time  between  the 
act  and  the  declarations  referring  to  it,  the  authorities  are  variant. 
In  some  cases  a  brief  interval  between  the  act  and  the  state- 
ment has  been  deemed  sufficient  to  exclude  the  statement; 
in  other  cases  of  greater  intervals,  the  statement  has  been 
•deemed  within  the  res  gestm.  While  time  is  an  important  test  in  as- 
certaining the  res  gestee,  it  can  not  be  said  that  the  interval  is  to 
:be  measured  by  any  fixed  rale  as  to  seconds  and  minutes.  Rice  on 
Evidence,  126;  Wharton  Oriminal  Evidence;  State  vs.  Molisse,  38 
An.  881.  In  this  case  the  statement  was  at  no  greater  tUne  after  the 
shooting  than  was  requisite  for  the  party  who  made  it  to  pass  from 
the  back  to  the  front  room.  We  say  this  much  in  reference  to  the 
'question  of  time,  because  of  the  discussion  on  that  point  we  find  in 
the  briefs.  Again,  it  is  urged  on  us  that  the  res  gestm  does  not  in- 
'Clude  the  statements  of  those  the  brief  terms  third  parties  present 
at  the  time.  In  some  of  the  authorities  cited  by  the  State  on  this 
point  the  statements  of  those  present  at  the  time  were  treated  as 
participants.    There  are  cases,  too,  in  which  declarations  of  parties 
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present,  not  involved  in  the  act  constituting  the  crime,  have  been 
Emitted.  State  vs.  Moore,  38  An.  66;  State  vs.  Horton,  83  An.  290; 
State  vs.  Corcoran,  38  An.  949.  We  are  not  required  to  lay  down 
the  rule  with  respect  to  the  declarations  of  parties  present  at  the 
time  not  participants  in  the  act.  The  decision,  in  our  view,  is  con- 
trolled by  the  fact  that  in  this  case  the  declaration  sought  to  be 
given  in  evidence  was  that  of  an  observer,  and  announced  his 
-opinion  of  the  guilt  of  the  accused.  It  was  not  the  narration 
merely  of  the  fact  itself,  but  the  expression  of  his  opinion  as  to  its 
character.  Under  all  the  authorities  it  seems  to  us  that  statement 
was  not  part  of  the  res  gestw.  Wharton  thus  states  the  law: 
*^  Narrations  of  the  transaction  are  inadmissible,  unless  admissions 
of  the  party  charged  ♦  ♦  ♦  Comments  and  criticisms  of  observ- 
ers can  not  be  introduced  as  res  gestae.  Such  persons  must  be  called 
4Uid  examined  as  to  what  they  saw.  Wharton  Criminal  Evidence, 
Sees.  263,  264.  Other  text  writers  restrict  res  gestae  to  the  state- 
ments of  the  parties  or  of  those  connected  with  them  in  the  trans- 
action. Roscoe,  p.  23;  1  Bishop  Criminal  Law,  Sec.  1087.  Our 
courts  have  excluded  su jh  testimony.  State  vs.  Oliver,  39  An.  471 ; 
State  vs.  Riley,  42  An,  993.  The  statement  in  this  case  was  that  of 
an  observer.  It  announced  his  opinion.  In  either  view  bis  state- 
ment was  inadmissible.  He  was  on  the  stand  and  could  have  been 
examined  as  to  all  facts  in  his  knowledge.  His  opinion  was  not  evi- 
dence; it  was  for  the  jury  to  form  their  conclusion  from  the  facts 
given  in  evidence.  The  admission  of  the  statement  entitles  the 
accused  to  a  new  trial. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  reversed  and  set  aside ;  that  a  new  trial  be  and  is 
hereby  granted  the  defendant,  and  that  he  be  held  in  custody  to 
stand  and  abide  the  result  of  said  new  trial. 


No.  12,236. 
State  of  Louisiana  vs.  Stella  Gbifpin  bt  al. 

Confe$9km.— The  tibpe  of  immunity  (no  promise  of  immunity  haying  been  made) 
Is  not  such  inducement  as  to  make  the  confession  inadmissible. 

Cotupiraep.— The  proper  foundation  having  been  laid  and  the  conspiracy  suffi- 
ciently established,  the  act  done  by  one  in  furtherance  of  the  unlawful  design, 
is.  In  law,  the  act  of  all,  and  the  declaration  of  one  of  the  accused,  at  the  time 
of  doing  BQoh  act,  is  eyidence  against  the  others. 
89 
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Charge  of  the  CourC— Although  it  is  made  the  duty  of  the  court  to  instruct  the  Jury 
not  to  base  any  presumption  against  the  accused  upon  the  ground  that  he  has 
not  chosen  to  testify;  the  defendant,  may,  in  effect,  waive  the  instruction. 

Jwort  on  Voir  D/r«.— The  information  furnished  to  the  District  Attornty  about  the 
fairness  and  responsibility  of  certain  Jurors  was  not  attended  with  clrcum- 
Btanoes  of  impropriety. 

Name  of  th€  Deceased. —The  proceedingB  were  regular  and  the  rulings  correct,  ex- 
cept in  one  particular— the  principal  was  not  informed  by  the  Indictment  for 
the  murder  of  what  person  he  Is  accused,  and  the  accessories  before  the  fact 
are  charged  with  having  feloniously  counseled  and  procured  the  homicide  of 
a  person  not  named  or  identified. 

A  PPEAL  from  the  Fourth  Jadicial  District  Court  for  the  Parish 
***     of  Jackson.     Machen^  J. 


M.  J.  Gunnnigham,  Attorney  General,  and  A,  B,  Hundley^  District 
Attorney,  for  Plaintiff,  Appellee. 


C.  P.  Thomhill  for  Defendant,  Appellant. 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  16,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  accused,  Stella  Griffin,  as  principal,  Frank  John- 
son and  Will  Smith,  as  accessories,  were  indicted  for  the  murder  of 
John  Griffin. 

They  were  tried,  found  guilty  without  capital  punishment,  and 
sentenced  to  hard  labor  in  the  penitentiary  for  life.  They  prosecnte 
this  appeal. 

Four  bills  of  exception  were  reserved  by  them ;  a  motion  for  a 
new  trial  and  a  motion  in  arrest  of  judgment  was  filed. 

The  first  bill  of  exception  was  taken  to  the  admission  in  evidence 
of  the  confession  of  Stella  Griffin,  made  to  A.  J.  Bell,  a  witness. 

The  facts  as  stated  in  the  bill  are  that  the  witness,  a  newspaper 
writer,  said  to  her  that  her  first  statement  was  not  accepted  as  the 
truth  by  the  public,  and  suggested  that  she  should  make  a  correct 
statement.  The  court  certifies  that  after  the  District  Attorney 
examined  the  witness,  and  the  counsel  for  the  defendant  had  cross- 
examined  him  touching  the  proper  basis  for  the  admission  of  the 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1411 


state  T8.  Griffin  et  al. 


confession,  it  was  evident  that  the  witness,  prior  to  receiving  the 
confession,  informed  the  defendant  that  he  was  a  newspaper  man, 
who  wanted  a  statement  from  her  for  publication.  There  was  no 
violence  used,  no  threats  made  and  no  indacement  offered.  On  the 
contrary,  he  informed  her  that  there  was  nothing  he  could  do  for 
her  in  the  way  of  immunity  from  punishment. 

Having  heard  the  testimony  upon  this  point,  the  court  admitted 
the  evidence. 

It  does  not  seem  to  us  that  the  rights  of  the  accused  were 
prejudiced  by  the  court's  ruling  admitting  the  confession  in  evidence. 

There  was  no  such  inducement  offered  as  destroys  the  voluntary 
character  of  confession. 

The  trial  judge  in  whose  presence  the  accused  and  the  witness 
were,  who  must  have  considered  the  age,  the  surroundings,  the  cir- 
cumstances and  all  the  proof,  was  satisfied  that  the  confession  was 
voluntary.  We  can  conceive  of  no  reason  why  his  ruling,  admitting 
the  confession,  should  be  disturbed. 

The  second  bill  of  exception  was  reserved  to  the  court's  ruling  in 
admitting  testimony,  it  is  urged  by  the  defendants,  although  no  con- 
spiracy was  shown  as  required.  The  indictment  sets  forth  a  con- 
spiracy. 

The  trial  judge  wrote  a  detailed  statement  of  the  facts  showing  the 
conspiracy  charged ;  it  is  copied  in  the  bill  of  exception  and  supports 
his  ruling.  No  attempt  was  made  to  disprove  the  statement,  which 
'  has  every  appearance  of  being  correct.  Sufficient  foundation  having 
been  laid,  the  evidence  consisting  of  the  conversation  of  one  of  the 
accused,  with  the  witness,  out  of  the  presence  of  the  principal 
Stella  Griffin,  was  admissible  against  all  the  parties  to  the  conspiracy 
in  matter  of  carrying  out  the  common  design.  Archibold,  7th  Ed. 
Vol.  11,  p.  1058. 

The  third  bill  of  exception  was  taken  to  the  court's  ruling  on 
the  motion  for  a  new  trial. 

The  first  ground  of  the  motion  is  that  the  court  failed  to  charge 
the  jury,  that  no  inference  was  to  be  drawn  from  the  fact  that  the 
defendants  did  not  avail  themselves  of  the  right  of  testifying. 

It  is  urged  by  the  defendants,  with  some  force,  that  Act  No.  29  o 
the  Acts  of  1886,  makes  it  the  duty  of  District  Judges  to  charge  the 
jury  not  to  base  any  presumption   against  the  accused   upon   the 
ground  that  he  has  not  chosen  to  testify. 
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The  conrt,  anquestionably,  should  always  Instmet  the  jury  as 
required  by  the  statute  cited,  should  the  accused  choose  not  to  testify. 
The  trial  judge  informs  ns,  by  statement  in  the  bill  of  exception,  that 
the  request  for  a  written  charge  was  not  seasonably  made;  notwith* 
standing  that  fact  a  charge  was  written  and  read  to  the  jury  to 
which  no  objection  was  offered,  and  that  it  was  through  oversight 
that  he  did  not  specially  instruct  the  jury  as  required  by  Act  29  of 
1886.  He  called  upon  counsel  for  the  accused  to  know  if  he  had 
any  special  charge  or  instruction.  The  counsel  replied  in  the  nega- 
tive. The  accused  took  the  chances  of  an  acquittal  and  made  no 
objection  prior  to  the  application  for  a  new  trial. 

There  may  be  cases  in  which  the  objection  here  made  would  be  of 
no  avail  to  annul  a  verdict.  Accused  may  choose  to  waive  well- 
expressed  rights.  Whether  there  was  a  waiver  in  this  case  is  not 
important  to  decide,  for  the  case  must  be  remanded  on  another 
ground. 

The  second  objection  urged,  shown  by  Bill  No.  3,  has  reference  to 
the  aUeged  suggestions  and  advice  on  the  part  of  the  clerk  of  the 
court  to  the  District  Attorney.  There  was  nothing  officious  on  the 
part  of  the  former,  and  nothing  improper  on  the  part  of  the  latter. 
He  desired  information  in  regard  to  jurors  who  would  impartially 
discharge  the  duty  devolving  upon  jurors. 

The  District  Attorney  was  a  stranger  in  the  parish.     The   clerk 
had  a  large  acquaintance.     The  information  given  about  the  fairness 
and  responsibility  of  jurors,  in  compliance  with  the  District  Attor-  * 
ney's  request,  was  legitimate  and  proper.   The  accused  had  no  cause 
to  complain. 

The  fourth  and  last  bill  of  exception  was  taken  to  the  judge's 
ruling  in  refusing  to  sustain  the  motion  in  arrest  of  judgment. 

The  following  is  an  extract  from  the  Indictment  setting  forth  the 
crime  charged,  with  blank  space  as  in  the  original : 

''  In  and  upon  one  John  Qriffin  in  the  peace  of  the  State  then 
being  did  and  there  wilfully,  maliciously,  feloniously  and  of  her 
malice  aforethought  make  an  assault  upon  him,  the  said  John  Griffln, 
and  did  then  and  there  wilfully,  maliciously  and  feloniously,  and 
of  her  malice  aforethought  kill  and  murder 

and  the  grand  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present  that  one  Frank  Johnson  and  Will  Smith,  late  of  the  parish  of 
Jackson,  district  and  State  aforesaid,  before  the  commission  of  the 
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aforesaid  offence  and  felony  aforesaid,  the  said  Frank  Johnson  and 
Will  Smith  aforesaid  did  feloniously,  wilfully,  maliciously  and  of 
their  malice  aforethoufi^ht  counsel,  procure  and  abet  the  aforesaid 
Stella  Qriffln  to  commit  the  aforesaid  offence  and  felony  at  the  time 
and  in  the  manner  and  form  as  aforesaid." 

The  indictment  is  fatally  defective.  The  statement  that  the  ac- 
cused feloniously  and  wilfully,  and  of  her  malice  aforethought,  did 
kill  and  murder,  without  inserting  the  name  of  the  one  murdered, 
does  not  amount  to  a  charge  of  which  the  court  can  take  cognizance. 

The  name  of  the  person  upon  whom  it  is  charged  an  assault  was 
committed  is  mentioned,  but  no  mention  is  made  of  the  name 
of  the  person  alleged  to  have  been  murdered.  It  is  not  sacra- 
mental that  the  name  of  the  deceased  shall  follow  the  word 
<•  murder,"  but  it  is  essential  that  pronouns  be  used,  if  the  name 
is  not  repeated,  to  mak^  it  appear  certain  who  has  been  mur- 
dered. The  failure  to  insert  the  name,  or  to  make  it  appear  by 
sufficient  averment  who  was  murdered,  is  not  a  mere  defect  of  form. 
Whenever  the  name  of  the  one  killed  is  known  it  is  absolutely  neces- 
sary to  insert  it,  otherwise  it  is  a  ground  for  a  motion  in  arrest  of 
judgment.  If  the  accused  committed  an  assault  upon  the  deceased, 
it  does  not  follow  that  she  was  the  one  by  whom  he  was  murdered. 
She  may  have  committed  the  assault,  but  he  may  have  been  mur- 
dered by  another.  To  support  an  indictment  for  murder,  the  prose- 
cution must  prove  that  the  prisoner  killed  the  deceased.  After  sen- 
tence and  judgment  it  must  appear  that  the  name  of  the  deceased  is 
stated  in  the  indictment. 

*<  An  indictment  must  either  state  the  name  of  the  one  killed,  or 
that  he  was  unknown  to  the  jurors."  Russell  on  Grimes,  Vol.  1,  p.  666. 

We  would  not  feel  justified  in  affirming  the  judgment  of  the  court. 
The  cause  must  be  remanded  for  a  new  trial. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence 
and  judgment  of  the  court  a  qua  be  reversed,  the  verdict  set  aside, 
the  indictment  annulled  and  the  case  remanded  for  legal  proceedings 
against  defendants.  They  are  remanded  in  custody  subject  to  the 
orders  of  the  District  Oourt  of  the  parish  of  Jackson. 
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State  ex  rel.  Anglade  vs.  Judge. 


48~14i4  No.  12,236. 

ell2  193 

State  op  Louisiana  bx  rel.  Wm.  Anoijldb  vs.  Judge  op  the 
Second  City  Coubt. 

The  relator,  a  debtor,  against  whom  a  Judgment  for  money  bad  been  rendered,  had 
a  key  of  an  iron  safe  in  his  possession  containing  property,  the  Judgment  cred- 
itor had  pointed  out  for  seizure.  The  former  was  ordered  to  produce  the  key 
and  open  the  safe.  After  he  had  refused  to  comply  with  the  order  he  was  com- 
mitted to  Jail  for  contempt. 

Held— There  was  a  method  for  enforcing  the  writ  of  fi,fa.  (C.  P.  762)  other  than  by 
process  for  contempt. 

The  order  committing  relator  to  prison  for  contempt  is  declared  yoid. 


0 


N  APPLICATION  for  a  Writ  of  Oefrtimari. 


SamboUi  4&  DucroB  for  Relator. 


Conrad  G,  CoIUtm  for  Respondent. 


Submitted  on  briefs  November  2,  1896. 
Opinion  handed  down  November  16,  1896. 


The  opinion  of  the  conrt  was  delivered  by 

Bbeaux,  J.  A  fl,  fa,  was  issaed  on  a  judgment  obtained  against 
the  relator. 

The  defendant  in  the  presentlproceeding  for  writs  of  certiorari,  ap- 
peared before  the  acting  judge  and  made  an  afSdavit  in  which  he 
swore  that  to  enable  the  constable  to  seize  the  property  of  the  re- 
lator, an  order  of  court  should  issue  to  compel  him  to  open  an  iron 
safe  which  contained  relator's  property.  The  order  applied  for  was 
issued.  The  constable's  return  upon  the  order  shows  that  the  re- 
lator refused  to  obey  the  order. 

Auguste  Anglade,  the  judgment  creditor,  sued  out  a  rule  against 
his  debtor,  against  whom  he  had  obtained  a  judgment. 

The  rule  was  made  absolute  and  the  debtor,  who  is  the  relator 
here,  was  committed  to  prison  for  contempt. 

The  relator  herein  alleging  that  it  was  not  possible  under  the  law 
to  compel  him,  quasi  servum,  to  render  personal  aid  to  the  executive 
officer  of  the  court,  applied  to  this  court  for  writ  of  certtorari,  and 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1416 

State  ex  rel.  Anglade  ys.  Judge. 

prayed  to  be  set  at  liberty  and  to  have  the  proceedings  annulled  and 
avoided.  The  order  nisi  issued  upon  relator's  petition,  directed  the 
release  of  the  relator  from  custody,  fixed  a  time  for  hearing  the  ap- 
plication for  the  writ  on  the  merits,  and  reserved  to  the  plaintiff  (in 
the  court  below  who  is  defendant  and  respondent  here)  the  right  to 
have  the  chest  in  question  opened,  or  to  cause  it  to  be  opened  by  the 
constable,  and  to  make  a  seizure  of  any  of  the  defendant's  property 
therein  contained. 

There  are  two  interests  to  protect.  Those  of  the  creditor,  who 
seeks  to  recover  the  amount  for  which  he  has  obtained  a  judgment, 
and,  on  the  other  hand,  those  of  the  debtor,  who  can  not  be  forced 
to  the  performance  of  acts  not  covered  by  the  terms  of  the  judg- 
ment. 

The  judgment  was  for  money.  The  rights  of  the  parties  were  de- 
termined by  the  decree.  This  covered  all  legal  steps  essential  to 
seize  and  sell  the  property  of  the  debtor. 

But  after  a  valid  levy  under  an  execution  on  the  judgment  (or  in 
order  to  effect  a  valid  seizure) ,  the  judgment  creditor  has  no  right  to 
coerce  the  judgment  debtor  to  produce  keys  and  open  iron  safes, 
particularly  when  a  valid  seizure  can  be  made  without  issuing  pro- 
cess for  contempt. 

It  was  suggested  in  argument  at  the  i)ar  on  behalf  of  the  respond- 
ent that  there  are  two  modes  of  executing  under  &  Ji.  fa.  One  by 
causing  the  sheriff  or  constable  to  break  open  the  doors  of  the  safe 
as  authorized  by  Art.  762,  C.  P.,  and  the  other  by  the  form  of  a  rule 
for  contempt  as  in  the  case  here. 

The  former  has  the  expressed  sanction  of  law,  while  no  authority 
that  we  have  found  sustains  the  latter. 

The  respondent  has  not  supported  his  position  on  this  point  by 
reference  to  any  authority  applying. 

We  translate  the  following  as  supporting  the  view  that  the  seized 
debtor  can  not  be  commanded  to  open  the  doors  and  iron  safes. 

Coercion  is  only  legal  when  sanctioned  by  legislative  will.  Bonnier 
Elements  de  Procedure,  p.  114. 

Reasoning  a  moment  by  analogy : 

Art.  1926  of  the  Louisiana  Civil  Code  and  Art.  1142  of  the  French 
Code  are  similar. 

Interpreting  this  article,  the  French  authorities  have  repeatedly 
decided  that  the  action  was  for  damages,  in  cases  of  an  obligor's  failure 
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to  comply  with  his  oblis^ation  *'  to  do  or  not  to  do,"  and  that 
no  process  should  issae  to  compel  performance  by  coercion  (paroon- 
trainte  de  corps) . 

This  coart  apon  this  point  has  reached  the  same  conclosion.  Levine 
vs.  Michel,  36  An.  1121;  Laroussini  vs.  Werlein,  48  An.  14-16. 

In  State  et  rel.  Hero,  36  An.  352,  this  court  said :  ''It  appeara 
that  onr  law  does  not  aathorize  the  enforcement  of  final  jndn^ments, 
much  less  of  ex  parte  orders,  directin^j^  the  delivery  of  property,  by 
process  for  contempt." 

There  is  nothing  in  the  jadgment,  being  one  for  money,  or,  in  the 
articles  of  the  Code  of  Practice  which  will  justify  us  in  holding  that 
the  debtor  must  be  held  to  the  specific  performance  of  anything. 

Finally,  the  respondent  urges  that  this  application  should  be  dis- 
missed for  the  reason  that  a  writ  will  not  issue  when  there  was  rem- 
edy by  appeal. 

If  the  judgment  sought  to  be  enforced  was  taken  by  the  defen- 
dant and  respondent  as  the  basis  to  determine  the  right  of  appeal, 
it  had  become  final  and  executory.  The  possibility  of  taking  a  de- 
volutive appeal  would  have  answered  no  valuable  purpose  and  would 
only  have  resulted  in  disappointment. 

In  such  a  case  the  rule  of  practice  referred  to  relative  to  remedy 
by  appeal  instead  of  certiorari  does  not  apply. 

But,  if  the  order  of  commitment  alone  is  the  basis,  as  we  think  it  is 
not  appealable,  there  being  no  amount  involved.  Again,  this  court  has 
decided  in  regard  to  jurisdiction  if  '^  the  order  committing  relator  to 
prison  for  contempt  was  one  which  the  judge  was  without  authority 
to  make,  and  therefore  null  and  void,  he  is  entitled  to  relief  by  cer- 
tiorari.    Citing  State  ex  rel.  Liversey  vs.  Judge,  84  An.  741. 

In  the  present  case  we  hold  that  Ihe  order  committing  relator  to 
prison  was  not  supported  by  authority,  and  therefore  certiorari 
offered  a  relief  within  our  jurisdiction. 

It  is  ordered,  adjudged  and  decreed  that  the  orders  nxH  be  made 
absolute,  and  the  order  committing  relator  to  prison  for  contempt 
be  declared  void,  and  be  set  aside. 
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No.   12,229. 

State  bx  bbl.  Yazoo  &  Mississippi  Valley  Railboad  Company 
vs.  Jambs  A.  Montbgudo,  Justice  of  t&b  Pbaob  for  the 
Fourth  Ward  of  the  Parish  of  East  Baton  Rouge. 

a  citation  addressed  to  the  president  of  a  railroad  corporation  Is  an  absolate  nul- 
lity, and  a  binding  and  valid  Judgment  can  not  be  founded  thereon.  It  should 
have  been  directed  to  the  railroad  company. 


0 


N  APPLICATION  for  Writs  of  CertUyraH  and  Prohibition.. 


Farrar,  Leake  &  Lemle  and  Thomas  J,  Keman  for  Relator. 


Respondent  in  propria  persona. 


Submitted  on  briefs  November  2,  1896. 
Opinion  handed  down  November  16,  1896. 


Opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  srronnds  on  which  relator  seeks  relief  by  certio- 
rari are  that  the  respondent  rendered  against  it  an  absolutely  null 
and  void  judgment  for  the  non- appealable  sum  of  twenty  dollars  in 
an  action  for  damages,  at  the  suit  of  Charles  F.  Ratcliff  for  the  kill- 
ing of  cattle,  said  judgment  being  null  because  same  was  rendered 
without  a  lagal  citation  upon  (the  relator)  as  required  by  law,  and 
without  the  cause  having  been  fixed  for  trial. 

The  petition  does  not  specify  in  what  respect  the  citation  is  infor- 
mal or  illegal ;  and  the  transcript  of  the  cause  in  respondent's  court 
shows  that  the  judgment  was  rendered  on  default,  subsequent  to  the 
service  of  citation,  and  after  the  case  was  set  for  trial.  It  also  shows 
that  notice  of  judgment  was  given  prior  to  the  issuance  of  execation. 

But  the  citation  was  issued  in  the  aforesaid  suit,  entitled  Chas.  F. 
Ratcliff  vs.  Tazoo  &  Biississippi  Valley  Railroad  Company,  pending 
in  the  respondent's  court,  and  is  addressed  to  8tuyve»ant  Fish^  Pres- 
ident of  Tazoo  &  Mississippi  Valley  Railroad  Company,  and  was 
served  '*  on  the  Yazoo  6b  Mississippi  Valley  Railroad  Cfompany^ 
defendant  herein,  by  leaving  the  same  at  its  office,  comer  of  Howard 
avenue  and  South  Rampart  streets,  in  the  hands  of  M.  R.  Spellman,. 
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its  general  agent  in  this  city,  the  president  and  other  officers  being 
absent  from  the  city,"  etc. 

Counsel  for  relator  states  the  law  of  his  case  to  be  that  citation 
npon  which  the  judgment  was  based  was  absolutely  null  and  void, 
because  same  was  addressed  to  the  president  of  the  company,  and 
not  to  the  defendant  itself. 

We  make  the  following  extract  from  counsel's  brief  viz. : 

"  Upon  the  first  point  it  is  only  necessary  to  refer  to  Arts.  1077 
and  17^9  Code  of  Practice,  and  to  the  case  of  Jacobs  vs,  Frere,  28 
An.  625.  where  the  court  (p.  626)  say :  '  The  judgment  is  nail  for 
want  of  citation.  The  Code  expressly  says  that  citation  must  be  di- 
rected to  the  d^endant  *  *  *  Admit  that  Olivier  was  Faselier's 
attorney  in  fact,  still,  when  Fuselier  is  sued,  the  citation  must  be  di- 
rected to  him  and  not  to  his  agent.'  " 

We  have  examined  and  verified  the  correctness  of  the  quotation 
and,  as  a  consequence,  must  hold  the  judgment  pronoanced  by  the 
respondent  to  be  an  absolute  nullity  for  want  of  a  legal  citation. 

But  this  will  not  result  in  the  dismissal  of  the  suit  of  Ratcliff 
against  the  railroad  company,  but  merely  its  continuance  for  proper 
citation,  and  service.  And  we  will  accordingly  annul  the  respond- 
ent's judgment  reserving  his  right  to  continue  the  aforesaid  cause  in 
keeping  with  direction  given  in  our  preliminary  order,  viz. : 

**  Without  prejudice  to  plaintiff's  right  to  proceed  to  judgment  and 
execution  on  a  proper  citation." 

It  is  therefore  ordered  and  decreed  that;  the  judgment  pronounced 
by  the  respondent  in  the  case  of  Charles  F.  Ratcliff  vs.  Yazoo  & 
Mississippi  Valley  Railroad  Company,  and  herein  complained  of,  be 
and  the  same  is  hereby  declared  absolutely  null  and  void  on  the 
ground  that  the  citation  upon  which  it  was  based  is  Illegal,  not 
having  been  directed  to  the  defendant;  but  without  prejudice  to 
plaintiff's  right  to  proceed  to  judgment  and  execution  on  a  proper 
citation— costs  to  be  paid  by  the  respondent. 


No.  12,220. 
State  of  Louisiana  vs.  Tom  Scott,  Jr. 

Contradictory  StaiemerUs.—A  witness  having  testified  that  the  accused  was  about  to 
return  the  property  to  the  owner;  in  order  to  answer  the  charge  bruaght 
against  the  accused^  by  proving  that  he  did  not  intend  to  steal  the  prot>erty. 
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The  clrcumstanoes  of  the  alleged  prior  statement  was  first  placed  before  the 
witaess,  with  sufBcient  clearDess,  to  identify  the  occasion  referred  to. 

HeUL:  that  for  the  purpose  of  throwing  discredit  on  the  testimony  of  the  witness, 
the  qaestlon  of  the  prosecuting  officer  was  proper  to  show  that  sbe  had  on  a 
former  occasion  made  statements  inconsistent  with  the  evidence  she  had 
given. 

APPEAL  from  the  Second  Judicial  District  Court  for  the  Parish  of 
Bienville.     Watkins^  J. 


Af.  J.    Cunningham^    Attorney   General,  and   A,  J.    Murff^  District 
Attorney,  for  Plaintiff,  Appellee. 


J,  C,  TheuB  for  Defendant,  Appellant. 


Submitted  on  briefs  Novembe  7,  1896. 
Opinion  handed  down  November  16,  1896. 


The  opinion  of  the  court  was  delivered  by 

Brbaux,  J.  Convicted  of  horse  stealing  the  defendant  appeals 
from  the  sentence  and  judgment  of  the  court. 

The  grounds  upon  which  the  appeal  is  based  is  set  forth  in  the 
transcript  before  us. 

The  mother  of  the  accused  was  one  bf, his  witnesses.  She  testified 
on  direct  examination  that  her  son,  the  defendant,  was  preparing  to 
send  the  horse  back  to  the  owner. 

For  the  purpose  of  laying  the  foundation  for  impeaching  her  testi- 
mony, the  District  Attorney  cross-examined  her  as  to  the  time,  place 
and  person  by  whom  he  expected  to  prove  the  inconsistency  of  her 
statement.  The  following  was  the  question  propounded  by  him: 
**  Did  you  not  tell  J.  B.  Perry  on  Mr.  Gilbert's  gallery  on  the  even- 
ing he  found  the  horse,  that  your  son  was  going  to  leave  the  country 
that  night  with  the  horse?" 

She  answered :   *  *  No . ' ' 

In  due  time  Mr.  Perry  was  called  to  contradict  and  impeach  the 
witness. 

To  ^he  ruling  of  the  court  admitting  the  testimony  of  this  witness, 
in  answer  to  the  question  propounded,  as  before  stated,  the  accused 
reserved  a  bill  of  exception. 
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The  ground  of  objection  is  that  the  statement  of  the  mother  of  the 
accused  was  not  contradicted  by  the  testimony  of  the  witness  Perry. 
But  the  fact  is,  that  there  was  direct  conflict  between  the  two  state- 
ments. The  two  accounts  were  substantially  inconsistent.  The  first 
account  of  the  mobher  as  a  witness  having  been  admitted  to  prove 
the  innocence  of  the  accused,  proof  of  her  second  statement  con - 
tradicting  the  first,  was  relevant  for  the  purpose  for  which  it  was 
offered,  that  is,  to  impeach  her  testimony. 

The  propriety  of  the  mode  of  impeachment  followed  in  this  case  is 
sustained  by  a  number  of  decisions. 

With  the  view  of  impairing  the  credibility  of  a  witness,  facts  may 
be  proved  which  would  not  be  admissible,  if  directly  offered  to  prove 
the  guilt  of  the  accused.  The  issue  here  relates  to  the  veracity  of 
the  witness.     Rice  on  Evidence,  Vol.  Ill,  p.  368. 

The  principle  is  clearly  expressed  in  a  number  of  decisions,  that 
no  witness  can  be  asked  on  cross- examination  any  question  not  rel- 
evant to  the  issue,  simply  with  a  view  to  discredit  by  other  evidence 
establishing  the  untruth  of  his  answer.  But  it  is  not  the  case  here ; 
the  question  was  propounded  to  the  witness  on  the  examination  in 
chief,  with  the  view  of  proving  that  the  accused  had  not  stolen  the 
property.  It  was  therefore  permissible  to  show  that  the  witness  had 
not  sworn  truthfully  in  answer  to  the  question  propounded. 

Evidence  not  admissible  in  the  first  instance  may  become  so  in 
matters  subsequent. 

The  relation  in  which  the  ,  witness  stands  to  the  accused  must  be 
considered. 

The  whole  matter  is  largely  jwithin  the  discretion  of  the  court. 
Best  on  Evidence,  p.  683. 

Judgment  affirmed. 


No.  12,217. 
State  bx  rbl.  Thomas  B.  Singbbbn  vs.  R.  H.  DowNma,  Judob  of 

THH  POUBTH  OlTY  OOUBT  OP  NBW  OBLBANS. 

It  appearing  that  an  affldavit  for  the  granting  of  a  writ  of  provisional  selEuro  is 
wanting  the  signature  of  the  officer  before  whom  it  was  made,  same  will  not  be 
treated  as  nail  and  void,  if  It  be  Immediately  sacoeeded  by  an  order  for  the 
issuance  of  the  writ  which  is  signed  by  the  Judge.  For  in  thus  granting  the 
order  the  Judge  manifestly  acted  upon  the  faith  of  the  proper  oath  having  been 
administered. 
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If  subsequent  to  the  filing  of  a  motion  to  dissolve  the  writ  the  judge  should  cause 
the  blank  space  in  the  jurat  to  be  filled  out,  nunc  pro  tnne,  it  would  have  the 
effect  of  merely  causing  the  record  to  conform  to  the  truth,  the  plaintiff  having 
been  actually  and  really  sworn  to  the  affidavit  in  the  first  Instance,  and  the 
name  not  appearing  as  having  been  thereto  signed. 

A  PPLICaTION  for  Writs  of  CertiaraH  and  Prohibition. 
Louis  P.  Paquet  for  Relator. 


Earnest  T,  Florance  and  Joseph  F,  Walton  for  Respondent. 


Submitted  on  briefs  June  27,  1896. 
Opinion  handed  down  June  30, 1896. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  The  relator  complains  that  in  the  suit  entitled  Henry 
Meyer  vs.  T.  B.  Singreen,  No.  15,082,  depending  In  respondent's 
court,  he  filed  an  exception  and  motion,  through  his  counsel,  to  dis- 
solye  the  plaintiff's  writ  of  provisional  seizure  in  said  suit  issued  for 
rent,  mainly  on  the  ground  that  the  signature  of  the  respondent  had 
not  been  afSxed  to  the  affidavit  plaintiff  had  made  for  the  issuance 
of  the  writ;  and  that  after  the  said  exception  had  been  filed,  thus 
attracting  his  attention  thereto,  the  respondent  illegally  and  wrongfully 
affixed  his  signature  thereto  as  notary  public  to  perfect  and  complete 
the  record,  and  thus  defeat  his  exception  and  motion  to  dissolve. 

And  his  contention  is  that  the  action  of  the  respondent  in  this  par- 
ticular was  illegal  and  unwarranted,  and  entitles  him  to  relief  by 
means  of  our  writ  of  cerUoTari, 

Per  contra^  the  contention  of  the  respondent  is  that  in  the  matter 
of  said  suit  referred  to,  he  administered  to  the  plaintiff,  Meyer,  the 
necessary  oath,  and  caused  him  to  affix  his  signature  to  the  act  and 
juraX  in  his  presence,  and  caused  the  seal  of  his  court  to  be  thereto 
attached.  That  being  at  the  time,  busily  occupied  with  various 
matters,  he  accidentally  and  inadvertently  failed  and  omitted  to  affix 
his  signature  thereto;  that  when  his  attention  was  attracted  to  this 
omission  by  the  filing  of  defendant  (relator's)  exception,  he  pro- 
ceeded at  once  to  make  the  necessary  correction  by  appending  his 
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signatare  as  notary  public  to  the  affidavit  nunc  pro  tunc,  so  as  to  make 
game  conform  to  the  facts,  and  that  the  truth  might  appear,  viz. : 
that  the  affidavit  had  been  sworn  to  by  the  plaintiff  Meyer  in  his 
presence. 

His  contention  is,  that  he  was  legally  and  fully  empowered  so  to 
do,  and  that  relator's  charges  are  wholly  grounless. 

In  Lewis  vs.  Daniels,  23  An.  170,  our  predecessors  held  th  at  the 
non-appearance  of  the  judge's  signature  to  the  jurat  in  obtaining  a 
writ  of  injunction  was  a  mere  accidental  omission,  and  that  the 
signing  by  the  judge  of  the  order  granting  the  injunction,  which 
made  special  reference  to  the  petition  and  affidavit,  was  one  contin- 
uous act,  and  that  the  judge  acted  on  the  affidavit  as  having  been 
made  before  him. 

In  English  vrs.  Wall,  12  Rob.  132,  it  was  held  that  the  signature  of 
the*  judge  not  appearing  to  have  been  signed  to  an  affidavit  for 
a  writ  of  attachment,  the  order  granting  the  writ  having  recited  that 
the  judge  had  read  the  petition  and  affidavit  which  immediately  pre- 
ceded the  order,  on  the  same  paper,  and  the  judge's  signature 
having  been  affixed  to  said  order,  the  attachment  should  be  main- 
tained. 

In  this  court  it  appears  that  the  respondent  signed  the  order  for 
the  issuance  of  the  writ  of  provisional  seizure,  immediately  below 
the  unsigned  affidavit,  as  was  the  case  in  the  instances  above  cited. 

We  are  of  opinion  that  these  cases  are  strictly  applicable,  and 
applying  same  to  the  instant  case,  we  must  conclude  that  the  affida- 
vit complained  of  was  good  and  valid  in  law,  and  hence  the  act  re- 
lator complains  of  as  illegal  was  but  the  placing  of  his  signature  nunc 
pro  tunc  to  an  affidavit  which  was  actually  and  really  valid  with- 
out it. 

It  is  therefore  ordered  and  decreed  that  the  preliminary  writ 
herein  granted  be  set  aside,  and  the  relief  prayed  for  by  the  re- 
lator be  refused  at  his  cost. 

No.   12,172. 
B.  Lowenstein  &  Bros.  vs.  Job  D.  Glass  bt  al. 

The  plaintiffs  having,  in  aSprevious  suit,  judicially  affirmed  the  legality  and  valid- 
ity of  a  sale  of  goods  to  the  defendant,  for  the  purpose  of  obtaining  a  Judg- 
ment against  him  for  the  price,  and  sustaining  an  attachment  against  the. 
goode  as  his  property,  can  not  be  heard,  In  a  subsequent  suit  against  the  same 
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defendant,  to  deny  the  existence  of  such  a  sale,  on  the^ronnd  of  fraud  and  de- 
ception on  the  part  of  defendant,  as  vendee,  for  the  purpose  of  defeating?  the 
prior  and  rankini;  attachments  of  other  creditors,  and  recovering  the  goods 
themselves,  notwithstanding  the  former  suit  has  been  in  the  meanwhile 
withdrawn. 
In  such  case,  the  prior  attaching  creditors  can  successfully  urge  the  former  Judi- 
cial admissions  as  an  estoppel  against  the  seeond  suit 

APPEAL  from  the  First  Jadicial  District  Court  for  the  Parish  of 
Caddo.     Land,  J, 


J.  Henry  Shepherd  for  Plaintiffs,  Appellees. 


Leonxird  <&  Randolph,  T,  F.  Bell  and  F,  G.  Thatcher  for  S.  Levy, 
Jr.,  one  of  Defendants,  Appellants. 


Argued  and  submitted  June  4,  1896. 
Opinion  handed  down  June  30,  1896. 
Rehearing  refused  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkinb,  J.  This  is  a  revocatory  action  for  the  annulment  of  a 
sale  of  goods  and  merchandise  by  the  plaintiffs  to  the  principal  de- 
fendant, J.  D.  Qlass,  charging  fraud,  and  for  a  decree  annulling  a 
sheriff's  sale  of  the  goods  against  certain  attaching  creditors  of 
Glass  to  the  extent  that  same  had  been  identified  prior  to  sale,  with 
due  notice  to  the  said  creditors. 

The  defence  is  a  general  denial  coupled  with  a  plea  of  estoppel,  to 
the  effect  that  the  plaintiffs  had  first  attached  the  goods  now  claimed, 
as  the  property  of  Qlass,  claiming  the  price,  and  can  not  be,  subse- 
quently, heard  to  assert  the  nullity  of  the  sale  of  the  goods  ab  initio 
and  demand  their  restitution. 

The  plea  of  estoppel  was  overruled  and  a  verdict  of  the  jury  ren- 
dered in  favor  of  the  plaintiff  for  goods  identified  of  the  value 
of  fifteen  hundred  and  ninety  dollars  and  sixty  cents,  and  from  a 
judgment  thereon  based  the  defendant  has  appealed  and  the  plain- 
tiff has  filed  an  answer  to  the  appeal,  and  demanded  that  the  judg- 
ment be  increased  to  the  sum  of  seventeen  hundred  and  fifty  dollars 
as  the  price  for  which  the  goods  were  originally  sold. 
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Considering  the  transaction  with  reference  to  the  plea  of  es- 
toppel  the  facts  of  the  case  appear  to  be  that  plaintiffs  made  a  sale 
of  goods  to  Glass,  the  principal  defendant,  in  Memphis,  Tenn.,  where 
their  business  domicile  is  situated,  on  the  16  of  Augnst,  1894;  the 
sale  being  for  the  stipolated  price  of  five  thousand  seven  hundred 
and  fifty  dollars,  to  be  paid  on  four  months'  time,  or  at  an  earlier  date 
in  consideration  of  discount  being  made. 

Before  the  time  for  payment  had  arrived  the  entire  stock  of  mer- 
chandise of  Glass  in  the  city  of  Shreveport,  La.,  where  his  business 
establishment  was  situated,  was  attached  by  several  of  his  creditors 
residing  in  Shreveport,  the  amount  of  their  claims  aggregating  some 
tw'enty  thousand  dollars,  and  that  being  more  than  the  value  of  his 
property . 

Immediately  afterward  plaintiffs  filed  an  ordinary  suit  against 
Glass  upon  their  open  account,  representing  the  purchase  price  of 
the  goods  they  had  previously  sold  him,  and  praying  for  an  attach- 
ment, caused  the  whole  of  his  property  to  be  seized,  including  the 
remaining  goods  of  the  lot  they  had  let  him  have,  and  which  remnant 
constitu'  ed  part  of  his  general  stock  of  merchandise. 

A  few  days  later  the  plaintiffs  voluntarily  entered  a  non-suit,  and 
caused  their  attachment  to  be  released ;  and  thereupon  they  insti- 
tuted the  present  revocatory  action  against  their  former  defendant 
and  alleged  debtor,  Glass,  and  made  the  prior  attaching  creditors  of 
Glass  co-defendants,  claiming  to  have  identified  and  set  apart  from 
the  general  stock  of  merchandize  which  had  been  seized,  about 
seventeen  hundred  dollars'  worth  of  the  goods  which  Glass  had 
obtained  from  them. 

The  grounds  on  which  the  present  suit  is  brought  against  Glass 
are  that  he  obtained  these  goods  in  fraud,  under  wilfully  false  repre- 
sentations, and  under  false  pretences. 

That  be  made  false  representations  to  them  with  respect  to  his 
solvency  and  financial  standing;  and  that  amongst  other  things  he 
made  to  them  the  statement  that  he  had  on  hand  a  stock  of  goods 
worth  twenty  thousand  dollars ;  that  he  discounted  all  his  bills  before 
they  became  due,  and  that  he  owed  no  debts  he  could  not  easily  and 
conveniently  pay. 

That  he  bought  no  other  goods  upon  terms  of  credit,  and  owned  a 
sufficient  amount  of  unencumbered  real  estate '  to  satisfy  all  of  his 
bills. 
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The  plaintiffs  allege,  substantially,  that  they  accepted  Glass'  scate- 
ment  as  true,  and  made  the  sale  and  delivery  to  him  of  over  five 
thousand  dollars'  worth  of  goods  on  the  faith  of  same ;  whereas,  in 
troth  and  fact  those  statements  were  absolntely  tmtrue,  and  resorted 
to  by  Glass  for  the  deliberate  purpose  of  deceiving  and  defrauding 
them,  having  neither  ability  nor  intention  to  pay  for  same,  at  the 
time. 

But  conceding  these  statements  were  correct  and  susceptible  of 
proof,  the  plaintiffs  are  confronted  with  their  solemn  judicial  admis- 
sions, made  under  oath  in  a  previous  suit  against  Glass,  in  which  they 
affirmed,  under  oath,  that  he  was  indebted  to  them  for  the  price  of 
the  goods  which  they  had  sold  him,  and  demanded  a  judgment  there  - 
for;  and  they  caused  a  writ  of  attachment  to  issue  and  a  seizure 
thereunder  to  be  made  of  the  very  property,  amongst  others,  they 
now  claim  they  never  sold.  These  judicial  averments  and  proceed- 
ings are  now  urged  by  the  two  attaching  creditors  of  Glass,  whose 
seizures  primed  and  ranked  those  of  the  plaintiffs  in  said  attachment 
suit,  and  who  are  made  defendants  in  this  suit,  for  the  purpose  of 
wresting  said  goods  from  their  seizure  and  control. 

Certainly  these  defendants  have  an  interest  in  urging  the  estoppel 
of  those  judicial  proceedings,  as  a  means  of  protecting  themselves 
from  personal  liability  for  the  value  of  the  goods  claimed  in  this, 
as  well  as  against  their  demand  for  their  restitution  in  kind. 

Plaintiffs  are  in  the  attitude  of  having,  in  the  former  suit,  judi-* 
cially  affirmed  the  legality  and  validity  of  the  sale  of  their  goods  to 
Glass,  for  the  purpose  of  obtaining  a  judgment  agadnst  him  for  the 
price,  and  sustaining  their  attachment  against  the  goods  as  his  prop- 
erty, and  of  asserting  in  this  suit  that  the  pretended  sale  of  goods  to 
Glass  was  a  sham  and  a  fraud  on  his  part,  and  an  absolute  nullity  as 
to  them. 

In  treating  of  the  election  of  remedies  it  is  said  in  the  American 
and  English  Encyclopedia  of  Law,  that  *'  an  election  is  binding  on 
the  party  making  it,  and  he  can  not  afterward  pursue  an  inconsist- 
ent remedy,  though  full  recovery  was  not  had  in  the  first  action," 
etc.    Vol.  6,  p.  250,  No.  4. 

And  under  that  heading  the  author  cites  the  following  cases,  viz. : 
Buckley  vs.  Morgan,  46  Conn.  394;  Bailey  vs.  Herocy,  185  Mass. 
172;  Mailer  vs.  Tuska,  8?  N.  T.  166;  Rodermund  vs.  Clark,  46  N. 
T.  864;  Dibble  vs.  Sheldon,  10  Blatchf.  178. 
90 


1426  SUPREME  COURT  OF  LOUISIANA. 

Lowenstein  A  Bros.  ys.  Glass  et  al. 

In  Neild  vs.  Barton,  49  Michigan,  53,  it  was  held  that  an  election  if 
binding,  though  the  court  had  not  jarisdiction  of  the  cause  of  action. 

In  Butler  vs.  Hildreth,  5  Metcalf ,  49,  Chief  Justice  Shaw,  speaking 
for  the  Massachusetts  court,  said : 

''  Then  the  question  is,  whether  the  plaintiff  has  waived  his  right 
to  so  avoid  the  sale,  reclaim  the  goods  and  maintain  an  action  in 
trover  on  the  refusal  of  the  defendant  to  deliver  them,  by  the  fact 
that,  before  he  commenced  this  action  he  commenced  an  action 
against  the  defendant,  on  the  notes  given  for  the  goods,  made  the 
usual  affidavit  that  the  notes  were  due,  and  caused  property  to  be 
Attached  to  secure  the  payment  of  them.  The  action  on  the  notes 
was  commenced  February  3, 1841,  but  was  never  entered ;  (and)  the 
present  action  was  commenced  March  28,  1841.  Upon  this  case  the 
jury  were  instructed  that  if  the  plaintiif,  at  the  time  he  sued  on  the 
notes,  knew  all  the  facts,  as  he  did  afterward  when  he  commenced 
this  action  of  trover,  tending  to  show  that  the  sale  was  fraudulent 
and  void,  it  was  to  be  considered  in  law  as  a  ratification  of  the  sale, 
and  that  in  such  case  this  action  could  not  be  maintained." 

The  opinion  of  the  court  on  this  statement  of  fact  declares : 

^'The  assignee  has  an  election^  not  of  remedies  merely,  but  of  rights, 
but  an  assertion  of  one  is,  necessarily,  a  renunciation  of  the  other. 
This  results  from  the  plain  and  very  obvious  consideration  that  the 
assignee  can  not  affirm  the  sale  in  part  and  disaffirm  it  in  part;  if  it 
is  to  stand  as  a  valid  sale,  the  property  of  the  goods  remains  vested 
in  the  purchaser,  and  he  remains  liable  for  the  price.  But  if  the  sale 
is  avoided  and  set  aside,  it  stands  as  if  never  made ;  the  property 
may  be  taken  possession  of  by  the  representatives  of  the  creditors 
as  if  no  sale  had  been  made,  and  the  purchaser  ceases  to  be  liable  for 
the  price.  When,  therefore,  the  assignee  has  made  that  election,  is 
he  receives  or  demands  the  price,  it  is  equivalent  to  an  express 
declaration  that  he  does  not  impeach  the  sale,  and  has  no  cla'm 
to  the  goods,"  etc. 

Then  the  court,  addressing  its  opinion  to  the  question  immediately 
before  it,  said : 

'*  But  we  think  that  if  the  assignee  commences  an  action  against 
the  purchaser  for  the  price,  and  causes  his  property  to  be  attached 
to  secure  it,  this  is  a  significant  act,  an  unequivocal  assertion  that  he 
does  not  impeach  the  sale,  but  by  necessary  implication  affirms  it. 
It  is  an  act,  too,  deeply  affecting  the  rights  of  the  purchaser,  whilst 


FORTY-EIGHTH  ANNUAL  REPORTS,    1896.  1427 

Lowensteln  A  Bros.  vs.  Glass  ot  al. 


it  is  an  assertion  of  his  own ;  and,  if  done  with  a  knowledge  of  all 
the  facts  which  ought  to  inflnence  him  in  his  election,  it  is  conclnsiye." 

Qaite  a  similar  doctrine  is  announced  in  Gray  vs.  St.  John,  85 
Illinois,  222,  in  which  the  court  in  disposing  of  a  similar  question 
employ  this  language,  viz. : 

'*  The  appellant,  as  sheriff,  so  far  represented  the  attaching 
creditors  as  to  enable  him  to  assert  their  rights  in  the  suits  they  had 
commenced.     ♦     ♦     ♦ 

'*  The  creditors  had  their  election  to  disaffirm  the  sales  made  by 
them  on  the  ground  of  fraud,  and  invest  themselves  with  the  rights, 
and  entitle  themselves  to  the  remedies  the  law  affords  in  such  cases; 
or  they  might  affirm  the  sales  and  have  the  rights  and  remedies  of 
other  creditors. 

*<  The  commencement  of  the  attachment  suits  was,  at  least,  a  pruna 
facie  affirmance  of  the  sales  and  is  a  waiver  of  the  fraud,  and  all 
rights  resulting  from  it." 

These  decisions  appear  to  be  appropriate  and  authoritative,  and 
we  adopt  their  reasoning  as  conclusive  in  this  case. 

There  is  no  averment  in  the  plaintiffs'  petition,  to  the  effect  that 
they  had  just  made  the  discovery  of  the  fraud,  on  the  proof  of  which 
they  relied  for  recovery,  immediately  previous  to  the  filing  of  this 
suit;  n  .r  does  it  contain  any  disavowal  of  their  full  knowledge  of 
the  same,  at  the  time  they  filed  their  attachment  suit,  which  is 
grounded  on  a  distinct  charge  of  fraud.  Hence  it  is  plain  that  they 
are  bound  by  the  election  of  the  remedy  by  attachment,  and  it  must 
be  regarded  as  a  prima  facie  affirmance  of  the  sale  of  the  goods  to 
OlasB  which  estops  and  precludes  their  disafflrmxince  of  same  in  the 
present  suit. 

Our  conclusion  is,  thdt  the  plea  of  estoppel,  urged  by  the  attach- 
ing creditors  whose  seizures  primed  that  of  the  plaintiffs,  and  who 
are  made  parties  to  this  suit,  should  have  been  sustained  and  the 
plaintiffs'  suit  dismissed. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  avoided  and  reversed;  and  it  is  further  ordered  and  de- 
creed that  plaintiffs'  demands  be  rejected  at  their  cost  in  both  courts. 
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'*  Oonnsel  for  defendant  in  rale  and  appellant  contend  that  the 
consideration  as  stated  does  not  constitute  a  consideration  ander  the 
laws  of  the  State  to  divest  title  of  the  co-heirs  of  John  W.  Bailey  in 
and  to  the  succession  of  John  Q.  Bailey  in  1846,  and  therefore  their 
rights  not  having  been  taken  away,  any  children  that  might  have 
been  bom  of  them  since  that  time  have  inherited  such  rights.  In 
like  manner  that  the  rights  of  the  children  of  John  W.  Bailey,  in  his 
wife's,  their  mother's  estate,  likewise  exist  for  like  reason.  We  are 
at  a  loss  to  find  upon  what  authority  the  pretensions  of  the  defend- 
ant in  rule  are  based." 

We  have  included  with  the  statement  of  facts  an  explanatory 
statement  of  counsel  so  as  to  give,  as  we  conceive,  an  accurate  view 
of  the  situation. 

The  question  is  made  to  turn  upon  the  validity  of  a  deed  derived 
from  John  W.  Bailey  made  in  1868 ;  and  it  is  alleged  to  depend  upon 
two  prior  deeds  executed  in  the  city  and  State  of  New  York — 
the  contention  on  the  part  of  plaintiffs  in  rule  being  that  same  are 
donations,  while  that  of  the  bank  commissioner  is  that  they  are 
common  law  deeds  evidencing  sales  of  the  property. 

The  claim  and  pretension  of  the  plaintifls  in  rule,  predicted  upon 
the  theory  that  said  instruments  are  donations  inter  vivos  in  the  es- 
timation of  our  law,  are  that  they  are  subject  to  revocation  by  the 
forced  heirs  of  Bailey  and  the  donors  in  said  acts,  and  that  the  title 
by  adjudication  at  public  auction  is  questionable,  and  that  they  can 
not  be  compelled  to  accept  it. 

Accepting  the  theory  of  the  counsel  for  the  plaintiffs  in  rule  as  the 
correct  one — but  which  we  regard  as  open  to  very  serious  question — 
the  fatal  defect,  apparent  upon  the  face  of  the  proceedings,  is  that 
there  is  no  suggestion  of  their  being  in  esse  or  in  posse  any  forced 
heirs  in  whose  favor  such  right  of  revocation  exists  or  is  likely  to 
arise.  Consequently  we  can  not  regard  this  case  as  presenting  such 
a  real,  substantial  issue  as  this  court  is  called  upon  to  decide.  Cut 
bono.  Our  judgment  would  not  free  the  title  of  any  latent  ambigui- 
ties or  defects  nor  bind  and  conclude  possible  heirs. 

We  must  decline  to  pass  upon  the  issue  tendered. 

Judgment  affirmed. 
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JosEiPHiNB  Wolf  vs.  Mbs.  Sallie  S.  Sthwabt.  — 


In  an  action  for  damages  the  plaintiff  was  absolutely  without  aright  of  action  for 

exemplary  damages  on  the  grounds  stated. 
As  to  the  demand  remaining  the  Supreme  Court  was  without  Jurisdiction,  ratiane 

metteria, 

APPEAL  from  the  Oivil  District  Oonrt  for  the  Parish  of  Orleans. 
ElliSy  J. 


Louis  P.  Paquet  for  Plaintiff,  Appellant. 


Henry  P.  Dart  and  Benjamin  W,  Keman  for  Defendant,  Appellee* 


Arsnied  submitted  November  4,  1896. 
Opinion  handed  down  November  16,  1696. 


The  opinion  of  the  court  was  delivered  by 

Bbbaux,  J.  The  plaintiff  is  appellant  from  a  judgment  dismissing 
her  suit  on  defendant's  exception  of  no  cause  of  action. 

The  plaintiif  was  formerly  the  owner  of  both  properties,  that  now 
owned  by  defendant  and  that  of  which  she  retains  the  possession. 

When  plaintiff  was  the  owner  of  both  lots  she  erected  a  wood 
fence,  eight  feet  high  on  the  boundary  line  of  the  properties.  Sub- 
sequently she  sold  ono  of  the  properties  to  the  defendant. 

In  the  act  of  sale  no  reference  is  made  to  the  fence. 

The  defendant.  It  is  averred  by  the  plaintiff,  has  illegally  and  with- 
out any  right,  added  eight  feet  to  the  height  of  the  fence,  and  she 
further  avers  that  she  has  thereby  suffered  damages,  for  which  she 
sues.  The  claim  for  damages,  the  plaintiff  alleges,  consists  of  seventy - 
five  dollars,  arising  from  the  additional  height  to  the  fence,  and  two 
himdred  and  fifty  dollars  for  repairs  she  had  to  make  because  of  the 
alleged  damage  caused  by  this  fence. 

She,  in  addition,  alleges  the  mental  anguish  occasioned  t^  the 
additional  height  of  the  fence,  for  which  she  claims  two  thousand 
dollars  '*  vindictive,  exemplary  and  punitory  damages." 

The  plaintiff,  in  reference  to  the  first  fence  (eight  feet  high,  on  the 
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bonndary  line,  on  the  date  she  sold  the  adjacent  lot  to  the  defend- 
ant) alleges  that  It  '*  answered  all  the  purposes  of  a  division  fence." 

On  appeal  before  this  court  the  defendant  has  interposed  the  plea 
of  want  of  jurisdiction  ratione  materim,  and  alleged  that  plaintiff's 
claim  is  purposely  fictitious,  with  the  object  of  creating  a  prima /ooie 
jurisdiction. 

This  allegation  is  principally  directed  against  plaintiff's  claim  for 
two  thousand  dollars,  at  which  she  has  chosen  to  fix  the  amount  of 
her  damages  for  alleged  mental  anguish  arising  from  the  asserted 
'MUegal,  malicious  and  tortious  conduct  and  act  of  defendant  in 
erecting  said  additional  fence  and  refusing  to  remove  same,  not- 
withstanding amicable  demand  and  request." 

It  is  manifest  that  under  no  circumstances  can  plaintiff  recover 
that  amount  (two  thousand  dollars)  on  the  allegations  of  the  peti- 
tion. The  act  alleged  was  not  such  as  to  cause  mental  anguish  for 
which  damagea  can  be  allowed.  Adding  height  to  a  fence  and  the 
refusal  to  remove  it,  under  the  condition  of  things  alleged,  is  not 
actionable.  In  so  far  as  relates  to  the  amount  last  stated.  No  aggra- 
vating conduct  or  act  is  alleged.  The  plaintiff  by  her  allegation  in 
this  suit  has  limited  her  claim  to  actual  damages. 

As  relates  to  the  two  thousand  dollars  claimed  for  mental  anguish, 
the  judgment  of  the  District  Court  sustaining  the  exception  was,  in  our 
opinion,  correct.  We  have  found  no  ground  and  can  conceive  no 
reason  upon  which  plaintiff  can  possibly  base  a  claim  for  any  part  of 
that  amount. 

In  matter  of  raising  the  height  of  the  fence,  no  insult,  malice  or 
indignity  of  any  kind  is  alleged  against  the  defendant. 

Mental  distress,  in  itself,  is  not  one  of  the  consequences  arising 
from  the  raising  of  a  fence  on  a  division  line. 

The  facts  alleged  in  the  petition  must  be  taken  as  true,  provided 
they  are,  in  themselves  possible.  Their  legal  consequence  is  pre- 
sumed to  be  denied. 

In  addition,  the  limited  amount  of  actual  damages  claimed  Qem 
than  three  hundred  and  fifty  dollars)  gives  rise  to  only  one  conela- 
sion,  that  no  amount  can  be  due  for  mental  angpiish. 

This  brings  us  to  the  question  of  the  jurisdiction  of  this  court. 

We  do  not  think  that  the  allegations  as  to  the  two  thousand  dol- 
lars in  question  are  any  more  effectual  and  substantial  in  matter  of 
jurisdiction  than  they  are  in  matter  of  the  exception  of  no  cause  of 
action. 
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It  is  urged  in  behalf  of  the  defendant  in  exception,  plaintiff  in  the 
aait,  that  the  motion  to  dismiss  was  filed  after  three  days,  and  in 
consequence  it  was  not  in  time. 

Upon  the  ground  of  want  of  jurisdiction  ratUme  materim  it  was  not 
too  late ;  without  the  motion  it  would  devolve  upon  us  to  dismiss  the 
appeal  ex  propHo  motu  and  to  leave  the  remaining  issue?  to  be  con- 
sidered by  another  tribunal  having  jurisdiction  over  the  true  amount 
involved  and  presenting  serious  ground  for  consideration.  The 
amount  in  dispute  is  surely  less  than  two  thousand  dollars. 

Having  decided,  for  the  reasons  stated,  that  plaintiff  has  no  right 
of  action  for  exemplary  damages,  we  can  not  consistently  assume 
jurisdiction,  and  decide  questions  touching  the  lesser  amounts 
claimed. 

The  large  claim  is  unreal ;  the  true  matter  in  dispute  was  below 
our  constitutional  jurisdiction. 

Poree  vs.  Valische,  16  An.  292. 

The  appeal  is  therefore  dismissed  at  appellant's  costs. 


No.  11,938. 
Gborgei  W.  MoOonnbll  vs.  David  Lbmlby. 

A  member  of  a  surprise  party  visiting  the  house  of  a  friend  for  the  purpose  of 
spending  an  evening  in  social  amusement,  sustaining  injury  by  means  of  a  fall 
Ing  gallery. 

Held:  that  she  can  not  recover  damages  of  the  owner  of  the  building,  who  had 
leased  It  as  a  place  of  residence  to  the  friend  whose  house  the  party  visited. 

Bevised  Olvil  Oode,  Arts.  3332  and  670,  mast  be  construed  together  as  laws  in  par 
maUria;  and  being  thus  construed  they  ezcluaively  relate  to  the  Injuries  which 
may  be  Inflicted  by  falling  walls,  or  materials  composing  them,  upon  neighbors 
or  passers  by,  and  not  to  those  resulting  to  occupants  of  the  buildings,  or 
guests  therein  assembled. 


APPEAL  from  the  Oivil  District  Oourt  for  the  Parish  of  Orleans. 
miis,  J. 


Prank  E.  Rainold  and  A,  O.  Brice  for  Plaintiff,  Appellee. 


Jame9  Wilkinson,  R,  H.  Lea^  ai\d  Farrar^  Jonas  A  KrutUohnitt^  for 
Defendanti  Appellant.  >  ^ 
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Ar|;:aed  and  submitted  March  11,  1896. 
Opinion  handed  down  April  6,  1896. 
Rehearing  refused  November  16,  1896. 


The  opinion  of  the  court  was  delivered  by 

W ATKINS,  J.  Plaintiff  seeks  to  recover  ten  thousand  dollars  dam- 
ages of  the  defendant,  as  owner  of  the  house  at  the  corner  of  Julia 
and  St.  Charles  streets  in  the  city  of  New  Orleans,  it  being  at  the 
time  occupied  as  a  residence,  by  one  W.  H.  Burgess,  as  his  tenant, 
under  the  following  circumstances  as  related  in  his  petition,  viz. : 

'*  On  the  16th  of  November,  1894,  Burgess  entertained  a  party  of 
friends  at  his  home.  They  had  come  as  a  *  surprise  party'  and  were 
welcomed  by  Burgess  as  guests.  Among  them  was  the  daughter  of 
plaintiff,  and  ^she  was  made  welcome  by  the  host  and  his  wife.  A 
little  after  1  o'clock.  Miss  Virgie  McConnell  was  standing  on  the 
veranda,  or  gallery,  that  surrounded  the  dwelling,  and  on  which  a 
number  of  doors  opened.  She  had  stepped  upon  the  gallery  for  the 
purpose  of  enjoying  the  fresh  air,  as  the  evening  was  a  warm  one, 
while  the  other  young  ladies  were  putting  on  their  hats  preparatory 
to  leaving.  While  she  was  standing  on  this  gallery,  which  was  a 
structure  extending  along  both  the  Julia  and  St.  Charles  street  sides 
of  the  house,  being  about  twelve  feet  wide,  with  a  railing  encircliqg 
it,  the  fire  bells  rang  and  about  a  dozen  of  the  guests  came  out  to 
watch  the  fire  engine  pass.  The  engine  house  was  nearly  opposite, 
and  they  viewed  the  preparations  of  the  firemen,  and  the  departure 
of  the  engine  out  Julia  street  toward  the  woods. 

''The  engine  had  scarcely  crossed  St.  Charles  street  before  the 
section  of  the  gallery  upon  which  Miss  McConnell,  with  about  seven 
or  eight  other  guests,  was  standing,  suddenly  gave  way  and  fell,  and 
precipitated  her  and  others  to  the  hard  flag  pavement  of  the  side- 
walk, a  distance  of  about  thirteen  feet.  Two  others  fell  on  top  of 
her.  Her  right  leg  was  broken  above  the  knee,  and  she  was  bruised 
all  over  the  body.  She  remained  six  weeks  in  bed  in  the  Charity 
Hospital,  suffering  excruciating  pains  and  agony ;  and  she  could  not 
walk  without  a  crutch  for  months  after  the  accident.  After  healing, 
her  injured  leg  was  found  to  be  shorter  than  the  uninjured  one.  Dr. 
Bchmittle,  who  had  not  measured   the   extent  of  the   shortening, 
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thought  it  was  between  one-quarter  to  one -half  inch;  Dr.  E.  J. 
Graner,  who  made  a  critical  examination,  testified  that  it  was  about 
one -half  inch.  Both  physicians  concur  in  prronouncing  the  injury 
permanent,  and  that  Miss  McOonnell  will  be  a  cripple  for  life.  She 
will  always  limp. 

The  cause  of  the  falling  of  the  gallery  was  fully  proved.  It  was^- 
rotten  to  such  an  extent  that  no  repairs  could  have  rendered  it  safe. 
The  inspector  of  public  buildings  of  the  city  of  New  Orleans,  Mr. 
Peeler,  made  an  examination  of  that  portion  of  the  structure  that 
did  not  give  way,  and  ^ordered  it  torn  down,  as  dangerous  to  hnman^ 
life." 

Admitting  his  ownership  of  the  premises  in  question  and  the  lease 
of  Burgess,  the  defendant,  for  answer,  avers  t)iat  it  was  rented  for 
the  uses  and  purposes  of  a  residence,  and  was  in  thoroughly  good 
condition  at  the  time  the  accident  happened ;  and  that  it  was  amply 
safe  for  its  usual,  ordinary  and  contemplated  purposes.  That  there 
was  no  defect  in  said  gallery  which  was  apparent  to  an  observer;, 
and  that  he  had  effected  all  the  repairs  which  were  necessary  a  short 
time  before  the  accident,  and  if  any  further  repairs  were  desired  it 
was  the  duty  of  the  tenant  to  have  notified  him  to  make  same,  and 
in  default  of  his  so  doing  to  have  made  same,  and  deducted  the  cost 
from  the  amount  of  rent  due  or  to  become  due. 

.  He  denies  that  plaintiff's  daughter  went  on  the  premises  with  the 
knowledge  or  consent  of  himself,  or  even  with  the  request  or  at  the 
invitation  of  his  tenant.  He  avers  that  his  tenant  possessed  and 
used  the  gallery  daily,  and  had  same  been  in  the  dangerous  condition 
it  is  represented  to  have  been,  it  would  have  been  the  duty  of  the 
tenant  to  have  warned  the  young  people  composing  the  surprise  party 
of  the  danger  there  was  of  crowding  thereon,  as  they  are  admitted 
to  have  done.  That  the  proximate  cause  of  the  accident  and  of  the 
injury  which  was  inflicted  upon  plaintiff's  daughter,  was  the  sudden 
rushing  of  the  dozen  of  young  ladies  out  upon  the  gallery  simultan- 
eously, same  not  having  underneath  any  proper  and  suitable  sup- 
port, as  is  usual  when  it  is  expected  to  be  resorted  to  by  an  unusual 
assembler  of  persons. 

As  matter  of  law,  it  was  contended  by  the  defendant's  counsel 
that  the  precept  of  our  Oode,  which  provides  that  the  owner  of  a 
building  is  answerable  for  the  damage  occasioned  by  its  ruin,  when 
this  is  caused  by  neglect  to  repair  it  (R.  0.  0.  2822),  applies  only  to* 
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passers-by  npon  the  public  highway,  and  to  neighbors,  and  not 
to  persons  voluntarily  entering  npon  private  premises,  and  there 
Baffering  ai^  injury. 

That  a  person  who  thus  enters  the  premises  of  another,  by  the 
permission  of  the  tenant,  is,  with  respect  to  the  owner,  a  mere 
licensee,  and  sustains  a  relation  to  him  somewhat  like  that  of  a  sub- 
tenant, and  can  acquire  no  greater  rights  than  the  principal  lessee; 
and  if  he  enters  without  permission  of  the  lessee,  he  is  a  trespasser, 
'Without  any  privity  of  contract  with  respect  to  the  owner,  through 
the  medium  of  the  lease. 

That  a  tenant  can  not  recover  damages  of  the  landlord  by  reason 
of  his  failure  to  make  repairs,  when  the  arrearages  of  rent  are  suffi- 
cient to  enable  the  lessee  to  make  them,  in  case  of  the  lessor's  fail- 
ure to  make  same  after  he  has  received  due  notification  of  the 
necessity  of  same  being  made ;  and  he  avers  that  at  the  time  of  the 
•happening  of  the  accident  the  tenant  was  in  arrears  a  sufficient 
.amount  to  have  defrayed  the  cost  of  the  necessary  repairs. 

•On  the  trial  there  was  judgment  for  twenty -five  hundred  dollars 
-against  the  defendant,  predicated  upon  the  verdict  of  a  jury,  from 
which  he  has  appealed;  and  in  this  court  plaintiff  has  demanded 
that  this  allowance  be  increased  to  five  thousand  dollars. 

The  proof  at  the  trial  substantially  conforms  to  the  foregoing 
4Eitatements  pro  et  con. 

It  shows  that  shortly  after  he  rented  the  premises  to  Burgess,  the 
defendant  sent  carpenters  to  the  leas  3d  premises,  with  instructions 
>to  place  it  in  good  order,  and  that  materials  were  ordered  and 
delivered  for  that  purpose,  and  used  by  the  carpenters.  That  all  the 
•repairs  necessary  were  voluntarily  made  by  the  defendant,  and  that 
no  demand  was  subsequently  made  by  the  tenant  for  additional 
repairs;  that  at  the  time  of  the  accident  the  tenant  was  in  default 
in  making  payment  of  his  rent,  and  was  subsequently  notified  to 
vacate  the  leased  premises  on  account  of  his  non-payment  of  rent. 
That  the  gallery  was  not  in  a  condition  to  stand  this  unusual  strain 
is  not  denied,  but  on  the  contrary,  was  generally  known  among  the 
guests,  and  that  during  the  course  of  the  evening  that  the  accident 
happened  the  visitors  were  warned  and  admonished  to  desist  from 
dancing,  as  the  gallery  would  not  stand  the  strain  it  would  produce. 

That  notwithstanding  that  warning  the  guests  rushed  out  on  the 
gallery  when  the  fire -bell  rang,  causing  it  to  give  way  and  fall 
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beneath  their  accamalated  weight,  caasinK  the  injary  complained  of 
to  the  plaintiff's  daughter. 

Plaintiff's  counsel  puts  his  clients's  right  of  recovery  upon  the  fol- 
lowing provision  of  our  Oode,  viz. : 

*^  The  owner  of  a  building  is  answerable  for  the  damage  occasioned 
by  its  ruin,  when  this  is  caused  by  neglect  to  repair  it,  or  when  it  ia 
the  result  of  a  vice  in  its  original  construction."  Revised  Oivil 
Code,  2322. 

And  the  further  provision,  viz. : 

'< Every  person  is  responsible  for  the  damage  he  occasions  not 
merely  by  his  act,  but  by  his  negligence,  his  imprudence,  or  his  want 
of  skill."     R.  0.  0.  2316. 

These  provisions  of  the  Code  treat  of  offences  and  quasi -offences. 
toward  the  general  public  and  they  impose  upon  the  owner  of 
a  building  the  general  duty  of  keeping  it  in  such  a  state  of  repair  and 
preservation  that  it  will  not  occasion  damage  to  any  one.  And  in 
case  of  his  failure  so  toldo  they  declare  that  he  is  answerable  in 
damages  to  one  who  shall  suffer  injury  in  consequence  of  his  neglect, 
imprudence  or  want  of  skill. 

But  counsel  for  the  defendant  contend  that  the  article  first  cited 
must  be  construed  in  connection  with  the  provisions  of  Art.  670,. 
which  are  as  follows,  viz. : 

*'  Every  one  is  bound  to  keep  his  buildings  in  repair,  so  that  neither 
their  fall,  nor  that  of  any  part  of  the  materials  composing  them,  may 
injure  the  neighhors  or  passengers  under  the  penalty  of  all  losses  and 
damages  which  may  result  from  the  neglect  of  the  owner  in  that 
respect."     (Our  italics.) 

These  articles  have  been  frequently  construed  by  this  C3urt,  but 
in  no  case  of  which  we  are  aware  have  they  been  applied  to  a  case 
circumstanced  as  this  case  is. 

They  have  been  construed  as  applying  to  persons  injured  while 
walking  along  the  street.  Howe  vs.  New  Orleans,  12  An.  481 ;  Barnes 
vs.  Beirne,  38  An.  280;  Tucker  vs.  Railroad  Company,  42  An.  114. 

And  they  have  been  applied  to  persons  occupying  an  adjoining 
building,  who  have  sustained  injuries  by  reason  of  another  building 
falling  against  and  demolishing  it.  Knoop  vs.  Alter,  47  An.  670;. 
Steppe  vs.  Alter,  48  An.  863. 

These  are  obvious  and  necessary  safeguards  the  law  has  provided 
for  the  citizens  of  towns  and  cities,  to  whom  old  and  dilapidated,  or 
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badly  desifs^ned  and  constructed  buildings  are  a  constant  menace, 
while  attending  to  the  ordinary  and  every -day  concerns  of  lif<). 

But  it  is  not  readily  perceivable  upon  what  principle  of  duty  or 
equity  these  precepts  of  the  Code  are  to  be  extended  to  the  acci- 
dental occupants  of  a  house,  having  no  contractual  relations  with 
either  the  proprietor  or  his  tenant. 

But,  it  must  be  observed,  that  the  articles  cited  do  not  rest  upon 
contractual  relations,  at  all ;  but  the  liability  of  the  owner  arises  ex 
•  delicto  alone. 

He  is  held  liable  because  he  is  deemed  guilty  of  a  fault  in  not  keep- 
ing his  building  in  such  a  safe  condition  as  it  will  not  do  any  member 
of  the  public  an  injury.  It  is  the  thing  which  oifends,  and  the  owner 
suffers  the  consequences  of  the  offence.  The  imposition  of  the  pen- 
alty results  from  the  idea,  that  the  faulty  or  defective  building  is  an 
invasion  of  the  security  that  municipal  government  guarantees  to 
the  citizen,  or  wayfarer  in  the  public  thoroughfare  of  the  city. 

The  reason  and  spirit  of  this  rule  does  not  seem  to  apply  to  the 
person  who  seeks  admission  to  the  premises  or  who  goes  there  upon 
the  invitation  of  the  owner  or  tenant,  either  on  business  or  pleasure; 
for,  in  such  case,  the  ordinary  rules  of  trespass  or  contract  would 
apply.    Visitors  are,  in  a  certain  sense,  members  of  the  family. 

Looking  at  the  evidence  as  we  have  related  it,  it  is  manifest,  that 
if  the  members  of  the  surprise  party  had  passed  along  the  banquette 
underneath  the  gallery  of  defendant's  house,  and  had  not  entered 
the  building  at  all,  it  would  not  have  fallen,  and  plaintiff's  daughter 
would  have  suffered  no  injury ;  consequently  we  must  look  to  som 
different  principle  of  law  on  which,  if  at  all,  the  defendant  can  be 
held  bound. 

In  our  opinion  the  guests  of  the  tenant)  have  no  claim  against  the 
landlord  for  damages  they  have  sustained  while  on  the  premises. 

The  guests  of  the  tenant  are  not  gaests  of  the  landlord.  During 
the  term  of  the  lease  the  owner  may  be  said  to  have,  for  a  consider- 
ation, parted  with  his  exercise  of  the  right  of  ownership.  If  the 
tenant  be  neglectful  of  the  safety  of  his  guests  they  have  their  re- 
course against  him  personally  and  not  against  the  owner  of  the 
building.  In  such  case  it  is  the  duty  of  care  the  occupant  owes  his 
guest  and  not  the  duty  the  owner  of  the  building  owes  to  the  public, 
that  controls  the  recourse  of  an  injured  party. 

If  on  plaintiff's  theory,  a  person,  upon  invitation  of  a  tenant, 
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should  enter  any  old  and  dilapidated  building  and  suffer  injury,  and 
the  owner  would  be  responsible,  the  consequences  would  be  disas- 
trous to  landlords ;  for  who  could  afford  to  lease  property  under  the 
circumstances,  and  take  the  risk  of  suffering  thousands  of  dollars  in 
damages  for  the  carelessness  or  imprudence  of  tenants  on  their  fail- 
ure to  make,  as  in  instant  case,  some  trifling  repairs,  the  cost  of 
which  he  could  have  easily  reimbursed  himself  from  the  arrearages 
of  rent  in  his  hands. 

We  are  fully  convinced  that  the  article  of  the  Code  on  which 
plaintiff's  counsel  rely  was  never  intended  to  govern  this  kind  of  a 
case ;  and  this  becomes  more  evident  when  we  take  into  considera- 
tion the  article  of  the  Code  which  counsel  for  the  defendant  has 
cited  as  being  in  pari  ynateria. 

Counsel  has  also  referred  us  to  several  pertinent  common  law 
authorities,  but  we  prefer  to  rest  our  decision  upon  the  principles 
of  our  own  statutes. 

But  if,  on  the  other  hand,  the  members  of  the  surprise  party  were 
uninvited,  and  to  be  treated  and  considered  as  trespassers,  or  mere 
licensees,  the  plaintiff's  only  recourse  must  be  against  the  person  by 
whose  tacit  permission  they  were  on  the  premises.  O'Connor  vs. 
Railroad  Co.,  44  An.  339;  Snyder  vs.  Railroad  Co.,  42  An.  302. 

But,  in  any  event,  the  evidence  satisfies  our  minds  that  the 
defendant,  as  owner  of  the  building,  has  exonerated  himself  from 
liability  by  making  all  the  repairs  which  he  supposed  to  have  been 
necessary  to  the  safety  and  security  of  the  building;  and  if  any 
fault  there  was  on  his  part,  the  tenant  aud  his  guests  contributed, 
in  some  degree,  to  the  accident,  by  not  desisting  from  rushing  out 
upon  the  gallery  as  they  did  after  having  been  warned  against  the 
danger  of  dancing  on  it. 

A  case  for  damages  is  not  made  out. 

It  is  therefore  ordered  and  decreed  that  the  judgment  appealed 
from  be  annulled  and  reversed;  and  it  is  further  ordered  and 
decreed  that  the  plaintiff's  demands  be  rejected  at  his  costs  in  both 
courts. 


No.  12.086. 
Miss  Louise  Pbeghteb  vs.  David  Lemley. 

The  court  adheres  to  the  opinion  In  McConnell  vs.  Lemley,  presenting  same  ques- 
tion.   48  An.,  p.  1433. 
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Sohmltt  et  al8.  vs.  Olty. 

APPEAL  from  the  Oivil  District  Gotirt  for  the  Parish  of  Orleans. 
King,  J. 


Frank  E.  Bainold,  A,  G.  Brice  and  T.   J.  Semmea  for  Plaintiff, 
Appellee. 


James  Wilkinson,  Fairar,  Jonas  <&  Kruttschnitt  and  R,  H.  Lea  for 
Defendant,  Appellant. 


Argued  and  submitted  June  6,  1896. 
Opinion  handed  down  November  16,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  case  presents  the  same  issue  as  that  determined 
inMcConnell  vs.  Lemley,  48  An.  p.  1483.  In  view  of  the  importance  of 
the  question  and  the  earnestness  of  the  argument  for  plaintiff,  in 
this  as  well  as  on  the  application  for  the  rehearing  in  the  McConnell 
case,  we  have  given  the  subject  a  re -examination.  In  the  light  of 
our  jurisprudence,  meagre  as  it  is  on  this  question,  and  that  afforded 
by  the  French  authorities,  we  are  constrained  to  adhere  to  our  opin- 
ion in  the  McOonnell  case. 

For  the  reasons  assigned  in  the  opinion  in  the  case  of  McOonnell, 
it  is  ordered,  adjudged  and  decreed  that  the  judgment  of  the  lower 
court  be  avoided,  reversed  and  annulled. 


iS  14401 

J9j6ul  No.  12,207. 

48  1440 

^  1048  Henry  J.  ScHMrrr  et  als.  vs.  City  of  New  Orlbaks. 

The  City  Council  of  New  Orleans,  in  its  discretion,  can  provide  for  the  paying,  or 

the  repairing  of  any  street  in  the  city  of  New  Orleans. 
The  city  is  not  compelled  to  return  to  the  property  holders  the  value  of  the  old 

pavement  which  has  been  replaced. 
The  City  Council,  in  locating  a  street  railway,  has  the  right  to  designate  what 

part  of  the  street  it  is  permitted  to  occupy. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Ellis,  J. 


Joseph  MaiUe  and  Ous  A,  Breaux  for  Plaintiffs,  Appellants. 
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Samuel  L.  Oilmorej  City  Attorney.  {Denigrcj  Blair  <&  Den6gre,  of 
OoanBel),  for  Defendant,  Appellee. 


FarraVj  Jonas  &  Kruttachniit  for  Intervenors,  Appellees. 


Arfi^ned  and  submitted  November  17,  1896. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  City  Council  of  New  Orleans  gave  legal  notice 
of  its  intention  to  cause  the  paving  of  Ursulines  street  from  North 
Claiborne  to  Broad  street,  in  order  that  the  property  holders,  under 
Act  142  of  1894,  might  select,  within  the  legal  delay,  the  material 
with  which  the  street  should  be  paved,  and  the  imposition  upon 
them  of  the  proportion  of  their  assessments  in  accordance  with 
said  act. 

The  ordinance  authorizing  the  pavement  of  the  street,  designated 
twenty-one  feet  as  the  portion  of  the  street  to  be  occupied  by  the 
tracks  of  the  Orleans  Railroad  Company,  which  was  about  to  recon- 
struct its  tracks  on  said  street,  the  paving  to  be  on  either  side  of  the 
tracks  of  the  said  railway  company. 

The  plaintiff,  property  holders  on  said  street  enjoined  the  paving 
of  the  same.  The  advertisement  for  a  contract  had  been  made,  and 
the  contract  entered  into  under  a  later  ordinance,  when  the  injunc- 
tion was  obtained. 

There  is  no  conflict  as  to  the  manner  or  mode  of  the  contract,  or 
the  regularity  of  the  proceedings  of  the  council. 

The  objections  urged  are  that  the  city  had  no  right  to  designate 
neutral  ground  in  the  centre  of  said  street;  that  it  had  no  right  to 
take  up  the  cobble-stones  on  said  street,  and  that  the  ordi- 
nance was  illegal,  the  cit}^  having  no  right  to  order  the  repave- 
ment  of  a  street.  The  street  had  been  partially  paved  with 
cobble-stones.  But  we  will  assume  that  it  was  paved  with  cobble- 
stones from  curb  to  curb  in  its  full  length.  The  city  has  full 
plenary  power  over  the  streets,  'this  is  explicitly  delegated  by 
the  General  Assembly  in  the  charter  granted  to  the  city.  We  have 
so  often  stated  that  it  is  unnecessary  to  cite  authorities  to  support 
91 
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the  assertion,  that  the  City  Council,  in  the  exercise  of  its  control 
and  supervision  of  the  street,  can  designate  the  part  to  be  occupied 
by  a  street  railway  company.  In  this  case  it  designated  the  centre 
of  the  street  to  be  occupied  by  the  railway  street  company  with  its 
consent.  And,  we  may  state  here,  the  acceptance  of  a  new  roata, 
designated  ia  place  of  a  former  one,  will  not  relieve  the  company 
from  its  obligations  to  the  city  to  keep  the  street  in  repair.  The 
location  having  been  selected  at  the  request  of  the  railroad,  even  if  it 
should  change  from  one  street  to  another  its  obligations  would  remain 
unaffected  by  the  authorized  change,  except  perhaps,  it  might  be 
in  the  abandonment  of  the  old  route,  and  a  payment  of  a  price  for 
the  new  franchise.  This  is  not  made  a  matter  of  complaint  in  the 
part  of  the  record  brought  here,  but  it  is  argued  in  the  briefs. 

The  objection  that  the  city  has  no  authority  to  order  the  re- 
pavement  of  a  street  is  totally  untenable.  The  general  power  given 
to  the  city  to  control  the  use  of  the  streets,  to  improve  and  police 
them,  necessarily  carries  with  it  the  authority  to  pave  them.  This 
can  not  be  restricted  to  unpaved  streets.  To  repave  is  to  pave.  The 
streets  may  become  impassable  from  old  and  worn-out  pavements^ 
or  those  in  existence,  although  they  may  be  in  good  repair,  maybe 
of  such  character  as  to  fall  behind  the  improved  methods  of  pave- 
ments, which  modern  comfort  and  convenience  demand. 

The  city  charter  and  the  act  amendatory  thereto  give  the 
property  holders  on  the  streets  the  right  to  demand .  the  pavement 
or  repavement  of  a  street,  and  thus  force  to  action  an  inert  and 
non- progressive  city  government. 

Section  32  of  the  city  charter  accords  to  the  property  holders  on  a 
street,  where  one -fourth  the  number  shall  demand  it,  the  paving  of 
an  unpaved  street  by  the  City  Council.  The  City  Council  is  without 
discretion  to  deny  the  demand.  Sec.  33  accords  the  same  right  to 
property  holders  to  have  a  paved  street  re  paved. 

In  either  case  the  council  cao  not  refuse  to  comply  with  the 
demand  unless  the  same,  after  the  publication  has  been  made,  is 
met  with  the  opposition  of  a  majority  of  the  property  holders.  And 
in  both  cases  the  property  holders  have  the  right  to  designate  the 
kind  of  material  to  be  used  in  the  paving  of  the  street.  Section  37 
gives  the  City  Council  the  power  to  order  the  pavement  or  repave- 
ment of  any  street.  Its  discretion  can  not  be  controlled,  and  it  is 
beyond  judicial  power  to  interfere  with  it. 
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The  city  charter  provides  for  the  action  of  the  property  holders 
when  the  Coancil  fails  to  move  in  the  paving  of  an  nnpaved  street, 
or  the  renewal,  or  the  patting  down  of  a  new  pavement.  Section  87 
is  bnt  a  reaffirmation  of  the  Oity  Oouncil's  control  of  the  streets,  and 
vests  in  it  the  power,  '<in  its  discretion,"  to  provide  for  the  paving 
or  banqaetting  of  any  street  or  portion  thereof  at  the  expense  of  the 
whole  city,  and  to  force  from  the  proprietors  of  lots  fronting  on  the 
streets  a  specific  local  assessment. 

The  sections. 32  and  33,  which  provide  for  the  petitioning  of  prop- 
erty holders  for  paving  nnpaved  streets,  or  renewing  or  repairing 
of  pavements,  impose  the  entire  cost  on  the  property  holders,  while 
Sec.  37,  which  empowers  the  coancil  to  move  in  the  matter  of  pave- 
ment on  its  own  motion,  charges  the  cost  of  pavement  to  the  entire 
city  and  the  property  holders  on  the  paved  streets. 

Act  142  of  1894  has  direct  reference  to  Sec.  37  of  the  city  charter. 
It  applies  to  the  pavement  of  streets  which  the  coancil  orders  to  be 
improved  on  its  own  motion  and  in  its  discretion.  It  is  an  amend- 
ment of  Act  119  of  1886,  which  was  an  act  to  amend  Sec.  87  of  Act 
No.  20  of  1882,  which  is  the  city  charter.  The  amendatory  act  makes 
only  two  changes  in  the  amended  act,  and  provides  for  the  payment 
of  paving  banqaettes  and  sidewalks,  and  gives  to  the  property 
holders,  a  majority  in  namber  and  measarement  on  the  street,  the 
right  to  designate  the  kind  of  material  to  be  used.  The  Oity  Ooancil 
of  New  Orleans,  in  its  discretion,  has  the  power  to  order  the  pave- 
ment or  repavement  of  any  street  in  the  city.  Its  discretion  can 
not  be  controlled  by  jadicial  power,  unless  it  should  be  so  arbitrarily 
exercised  as  to  demand  that  protection  which  all  courts  grant  when 
positive  and  unnecessary  injury  is  inflicted.  Bat  such  is  not  likely 
to  occur  in  the  paving  of  streets  and  their  improvement  in  other 
ways,  which  promote  convenience,  and  comfort  and  health.  The 
ordinance  requiring  the  pavement  of  Ursalines  street  is  valid,  and 
the  proceedings  under  the  same  are  regular  in  all  respects. 

It  Is  claimed  by  defendants  that  they  are  entitled  to  the  value  of 
the  cobble-stones  taken  from  the  street.  They  have  received  the 
benefit  of  their  value  in  the  contract  with  the  parties  to  whom  it  was 
adjudicated.  The  stones  are  to  be  reduced  in  size  and  used  in  the 
reconstruction  of  the  street.  It  would  be  impractical  for  the  city  to 
dispose  of  the  stones  and  to  return  to  each  property  holder  his  pro- 
portion of  the  value.     When  they  were   placed  in  the  street  at  the 


1444  SUPREME  COURT  OP  LOUISIANA. 

state  T8.  White. 

cost  of  the  property  holders  it  was  a  contribntion  to  the  pnblic,  and 
they  became  the  property  of  the  city  for  the  use  of  the  public. 

There  is  in  the  record  a  petition  in  the  way  of  an  intervention  of 
the  property  holders,  a  majority  in  number  and  measarement,  who 
oppose  the  demand  of  plaintiffs  and  join  with  the  city  in  its  defences. 

This  dispenses  with  the  objection  to  the  want  of  ninety  days'  time 
in  which  the  majority  of  the  tax  property  holders  in  amonnt  and 
measnrementj  have  to  designate  the  kind  of  material  with  which 
the  street  shall  be  paved. 

Judgment  affirmed. 


SJBiJi  No.  12,223. 

48  1444 

f^  1004 1  State  op  Louisiana  vs.  Ben.   White. 

When  a  Juror  after  ho  has  heard  the  case  and  retires,  but  before  going  Into  the 
jury  room  declares  that  he  will  convict  or  acquit  the  accused,  In  other  words, 
that  he  will  speedily  agree  on  a  verdict,  without  reference  to  the  merits  of  the 
case,  the  verdict  will  be  set  a»lde. 

APPEAL  from  the  Criminal  District  Coart  for  the  Parish  of  Orleans. 
Moiae,  J. 


M,  J,  Cunningham^  Attorney  General ;  R.  H,  Marr^  District  Attorney ; 
John  J,  Finney,  Assistant  Attorney,  for  PlainbifP,  Appellee. 


Paul  W,  Rouasel  for  Defendant,  Appellant. 


Submitted  on  briefs  November  21,  1896. 
Opinion  handed  down  November  30, 1896. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  defendant  was  convicted  of  manslaughter  and 
sentenced  to  hard  labor.  He  appealed.  He  relies  npon  a  bill  of 
exception  taken  to  the  charge  of  the  trial  judge  and  on  a  motion  for 
a  new  trial. 

The  exception  to  the  charge  is  that  the  trial  judge  dwelt  upon  par- 
ticular facts  in  the  case  and  gave  an  unfair  and  undue  prominence  to 
testimony  of    the  only  witness  for  the   State.     In  his  statement 
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appended  to  the  bill  the  trial  jadge  says  he  can  not  give  his  assent  to 
the  facts  stated  in  the  bill,  and  that  there  was  no  conflict  in  the  testi- 
mony of  all  the  witnesses  as  to  who  was  the  aggressor  in  the  fatal 
affray.  ''  That  portion  of  the  charge  objected  to  presented  to  the 
iary,  by  way  of  illustration,  a  merely  hypothetical  case,  without 
assuming  any  fact  as  proven  or  disproven." 

His  statement  brings  this  case  within  the  rulings  of  State  vs. 
Smith,  11  An.  633;  State  vs.  Dennison,  44  An.  136.  In  the  bill  of 
exception  no  testimony  is  brought  up  to  show  that  any  witness  testi- 
fied to  a  state  of  facts  in  opposition  to  the  illustration  given  by  the 
trial  judge,  or  that  his  charge  was  based  on  the  testimony  of  the 
State  witness  which  had  been  controverted  by  other  witnesses. 

In  these  hypothetical  statements  it  is  the  duty  of  the  judge  not  to 
trench  upon  controverted  facts,  and  so  state  the  case  that  the  jury 
may  assume  that  a  certain  state  of  facts  has  been  proved.  But 
this  from  the  judge's  statement  does  not  seem  to  be  the  case  here. 

The  bill  of  exception  in  relation  to  the  refusal  to  grant  a  new  trial 
is  based  on  the  statement  of  a  juror.  It  was  shown  on  the  trial  of  the 
motion  for  a  new  trial  that  one  of  the  jurors  had  gone  to  the  water 
closet.  When  he  came  out  one  of  the  deputy  sheriffs  said  to  him : 
'*  I  guess  this  is  good  for  all  night."  The  juror,  Switzer,  replied : 
"Oh,  no!  PU  wind  it  up  in  a  short  while;  one  way  or  the  other 
will  suit  me." 

Any  act  of  jurors  clearly  indicating  a  disregard  of  the  solemn  duty 
imposed  upon  them  and  a  disregard  of  the  solemnity  of  their  oaths 
will  be  sufficient  to  avoid  the  verdict.  When  the  juror  was  sworn 
the  defendant  had  a  right  to  believe  that  he  would  give  hlin  a  fair 
and  impartial  trial  from  the  testimony  adduced  on  the  trial.  He 
could  not  expect  that  the  juror  would  give  no  weight  to  the  testi- 
mony and  consult  his  own  convenience  and  pleasure,  and  make  it  a 
matter  of  indifPerence  whether  he  would  convict  or  acquit  the 
defendant,  if  in  that  way  he  could  avoid  the  unpleasant  confinement 
for  a  night  in  the  jury  room. 

The  juror  may  have  reconsidered  his  declaration  of  indifference  as 
to  the  manner  in  which  the  case  was  to  be  decided.  But  of  this  we 
can  know  nothing,  and  must  accept  his  declared  intention  to  acquit 
or  convict,  according  as  a  vote  either  way  would  relieve  him  from 
jury  duty  and  a  night's  confinement  in  case  of  disagreement. 

The  sentence  and  verdict  are  annulled  and  avoided,  and  it  is  now 
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ordered  that  the  case  be  remanded  to  be  proceeded  with  in  due 
course  of  law. 


No.  12,227. 
¥  •**6|  State  op  Louisiana  vs.  Louis  Reiz. 

48  lAlSi 
48  J510 

If  a  grand  jury  Is  impaDeled  on  the  first  duy  of  the  term,  and  on  the  second  day 

it  isdisoovered  that  one  of  the  jurors  Is  disqualified,  It  Is  competent  for  the 

court  to  diBcharKe  him,  and  order  an  additional  grand  juror  to  be  drawn  from 

the  list  of  the  grand  jury  furnished  by  the  jury  commissioners  for  that  term. 

APPEAL  from  the  Eleventh  Jndicial  District  Court  for  the  Par- 
ish of  Acadia.     Dupr^,  J. 


M,  J.  Cunningham,  Attorney  General,  and  R.  Lee  Oarlandy  District 
Attorney,  for  Plaintiff,  Appellee. 


Philip  8.  Pugh  for  Defendant,  Appellant. 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  16,  1896. 
Rehearing  refused  December  14,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  The  defendant  was  indicted  for  grand  larceny  and 
convicted.  He  complains  that  the  grand  jury  which  found  the 
indictment  against  him  was  illegally  constituted. 

When  the  grand  jury  was  impaneled,  one  of  the  members  was 
under  indictment  for  selling  liquor  to  a  minor. 

He  was  incompetent.     State  vs.  Thibodeaux,  48  An.  600. 

The  trial  judge  on  the  next  day,  before  the  grand  jury  had  trans- 
acted any  business,  discharged  the  incompetent  juror,  and  substi- 
tuted for  him  another  from  the  list  of  grand  jurors  drawn  for  the 
term.  His  name  was  drawn  from  the  box  in  which  the  names 
of  grand  jarors  had  been  placed. 

Section  4  of  Act  89  of  1894  requires  the  jury  commission  to  select 
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twenty-fonr  citizens,  who  shall  constitate  the  list  from  which  the 
grand  jary  is  drawn  to  serve  for  the  term  for  which  they  are  drawn. 
These  twenty- f oar  citizens'  names  are  placed  in  an  envelope, 
sealed  and  deposited  in  the  jary  box,  and  pat  in  the  castody  of  the 
clerk.  They  are  deposited  with  this  official  for  service,  if  necessary 
daring  the  term,  in  case  of  a  disqaalified  juror,  or  in  the  event 
of  the  jury  being  reduced  below  the  lowest  number  constitutiug  a 
grand  jury,  to  be  drawn  to  supply  the  required  number. 

The  discharge  of  those  not  needed  to  organize  the  grand  jury  did 
not  have  the  effect  of  relieving  them  from  farther  service  if 
required. 

The  proper  practice  is  to  dismiss  the  disqualified  grand  juror  and 
let  the  panel  remain  undisturbed,  unless  it  be  reduced  below  the 
required  limit  for  the  legal  existence  of  the  jury.  State  vs.  Oausey, 
43  An.  897;  State  vs.  Jacobs,  6  Texas,  99. 

But  the  restoration  of  the  full  number  from  the  list  of  grand  jurors 
drawn  for  the  term  does  not  vitiate  the  findings  of  the  jury,  because 
it  is  legally  constituted  from  those  required  to  serve  during  the  term 
of  court.  If  it  was  competent  for  the  court  to  cause  the  jurors  to  be 
drawn  to  keep  ^  the  jury  from  falling  below  the  required  number  to 
transact  business,  he  could  keep  the  jury  up  to  the  number  as  origi- 
nally impaneled.     State  vs.  Jacobs,  6  Texas,  99. 

In  the  case  of  Commonwealth  vs.  Burton,  4  Leigh,  64^,  in  a  case 
similar  in  all  respects  to  this,  the  court  said:  *'In  this  case  the 
grand  jury  as  first  impaneled  was  not  legally  constituted.  If  it  had 
found  the  indictment  the  want  of  qualification  in  the  member  sub- 
sequently withdrawn,  might,  and  no  doubt,  would  have  been  pleaded 
in  abatement;  so  that,  if  the  doctrine  contended  for  by  the  defend- 
ant should  prevail,  the  swearing  of  a  single  unqualified  juror  would 
put  an  end  to  the  business  of  the  grand  jury  for  the  whole  term." 

In  this  State  it  might  be  that  the  panel  could  be  reduced  below  the 
minimum  number,  and  the  court,  if  defendant's  contention  should 
prevail,  would  be  powerless  to  transact  criminal  business.  Such  a 
contingency  has  been  provided  against  by  the  selection  of  twenty- 
four  citizens  from  whom  the  grand  jury  is  selected,  the  names  of  the 
entire  number  being  placed  in  the  custody  of  the  clerk  to  be  drawn 
as  occasion  requires. 

Judgment  affirmed. 
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S   4»8  No.  12,233. 

10?  *4ia|  State   ex  rbl.  Oity  op  New  Orleans  vs.  George  H.  Theard, 

1 48  i44ai  Judge  Division  "B,"  Civil  District  Court. 

Its    ^ 

120  ^l^  Tbe  civil  district  courts  in  this  State  have  no  authority  to  restrain  the  exeoation 

of  a  criminal  statute. 
A  court  which  has  no  Jurisdiction  of  a  cause,  exceeds  the  bounds  of  its  authority 
when  it  Issues  therein  an  injunction.    It  has  no  power  to  entertain  a  rule  for 
contempt  for  the  violation  of  such  an  Injunction. 


0 


N  APPLICATION  for  Writs  of  Certioran  and  Prohibition. 


Samuel  L.  Qilmore^  City  Attorney,  and   W,  B.  Sommervilley  Assist- 
ant City  Attorney,  for  Relator. 


Respondent  Judge  in  propria  persona. 


Benjamin  Armbruster  and  Buck,  Walshe   <fir  Buckj  for  Gambrinus 
Benevolent  Association,  also  Respondent. 


Sabmitted  on  briefs  November  2,  1896. 
Opinion  handed  down  November  16,  1896. 
Rehearing  refused  December  14,  1896. 


The  opinion  of  the  coart  was  delivered  by 

McEnery  J.  The  Gambrinas  Benevolent  Association,  throngh  its 
officers,  alleging  that  Act  No.  18  of  1886,  known  as  the  Sunday  Law,  did 
not  apply  to  said  association  in  the  sale  of  beer  and  refreshments  at 
a  picnic  or  festival,  which  it  proposed  to  hold,  obtained  an  injunction 
from  the  respondent  judge,  forbidding  the  Mayor  and  police  of  the 
city  of  New  Orleans  from  interfering  with  said  festival  in  the  sale  of 
beer  and  other  refreshments. 

The  case  was  allotted  to  Division  »*  D,"  Civil  District  Court. 

The  relators  filed  an  exception  to  the  jurisdiction  of  the  court  on 
26th  of  August,  1896,  and  on  the  same  day,  but  prior  to  the  filing  of 
this  motion,  the  respondent  judge  granted  a  rule,  ordering  relators 
to  show  cause  why  they  sliould  not  be  punished    for  contempt  for 
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alleged  interference  with  the  writ  of  injanction.  The  relators 
applied  for  and  obtained  writs  of  certiorari  and  prohibition  and  pray 
that  the  writ  of  prohibition  be  perpetuated. 

The  respondent  judge  nrges  as  an  exception  that  the  plea  to  thQ 
jarisdiction  had  not  been  disposed  of.  We  adhere  to  the  doctrine  so 
often  asserted  in  oar  jarisdiction  that  relief  can  not  be  granted  under 
oar  sapervisory  jarisdiction,  in  an  application  for  writ  of  prohibition, 
until  all  remedies  have  been  resorted  to  in  the  lower  court. 

State  ex  rel.  Shakespeare  vs.  Judge,  40  An.  607. 

But  in  this  case  a  rule  for  contempt  was  issued,  ordering  relators 
to  show  cause  why  they  should  not  be  punished  for  violating  the 
writ  of  injunction.  This  is  made  a  matter  of  complaint  in  the  appli- 
cation for  the  writ.  Under  the  writ  of  certtorori  the  whole  record  is 
before  us,  and  it  is  competent  for  this  court  to  ascertain  whether  or 
not  the  rule  was  issued  by  the  court  for  the  violation  jof  an  order 
within  its  jurisdiction.  State  ex  rel.  New  Orleans  Gas  Light  Company 
vs.  Voorhies,  Judge,  37  An.  606. 

This  disposes  with  the  necessity  of  passing  upon  the  exception  also 
urged  by  respondent  that  he  had  received  no  notice  of  the  intention 
to  apply  for  the  writ.  An  application  for  the  writ  of  certiorari  doe& 
not  come  within  the  meaning  of  the  rule. 

Act  No.  18  of  1886  is  a  criminal  statute.  The  duty  was  imposed 
upon  relator  to  see  that  the  statute  was  executed.  It  was  their  duty 
to  arrest  all  offenders  against  that  statute.  No  court  has  the  power 
by  injunction  to  restrain  the  execution  of  a  criminal  statute.  But  the 
respondent  judge  says  the  law  does  not  apply  to  the  plaintiff  in 
injunction.  This  is  placing  an  interpretation  upon  a  criminal  statute 
that  is  within  the  jurisdiction  of  the  Criminal  Court. 

In  the  case  of  Hottinger  vs.  City,  42  An.  630,  it  was  said  the  courts 
of  this  State  have  no  power  to  issue  an  injunction  to  prevent  a 
municipal  corporation  from  enforcing,  by  authorized  judicial  process, 
its  police  ordinances,  penal  in  their  nature,  enacted  for  the  promotion 
of  the  public  health. 

Much  stronger,  therefore,  is  the  reason  that  no  court  can  enjoin 
the  execution  of  a  criminal  law  of  the  State,  or  the  officers  upon 
whom  devolves  the  duty,  from  enforcing  obedience  to  the  law. 

The  District  Judge  had  no  jurisdiction  of  the  case,  no  right  or 
power  to  issue  the  injanction,  and,  therefore,  no  power  to  issue  the 
rule  for  contempt  for  violating  the  order. 
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The  relief  prayed  for  in  the  contempt  proceedings  is  granted  and 
the  proceeding^  of  the  District  Jndge  in  the  mle  for  contempt  are 
annulled. 

S*sw'  No.  12,248. 

"Ais  i4oo  State  op  Louisiana  vs.  John  McNally. 

_53  v:%\ 

The  City  Council  of  Now  Orleans  bas  the  rig^bt  to  designate  the  number  of  hours 
in  which  laborers  and  mechanics  shall  work  on  the  public  works  of  the  city : 
but  the  City  Council  has  not  got  the  power  to  make  the  violation  of  an  ordi  • 
nance,  regulating  the  number  of  hours  in  which  laborers  and  mechanics  shall 
be  employed  In  the  public  works  belonging  to  the  city, a  misdemeanor,  as  this 
is  an  Indictable  offence,  one  which  the  General  Assembly  alone  can  create. 

APPEAL  from  the  Fourth  Recorder's  Court  of  the  City  of   New 
Orleans.     Clement,  /. 


8amuel  L.  Gilmorej  City  Attorney,  and  James  J,  McLoughlin, 
Assistant  City  Attorney,  for  the  Oity  of  New  Orleans,  Plaintiff, 
Appellee. 


E.  C.  Kelly  for  Defendant,  Appellant. 


Argued  and  submitted  November  19,  1896. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEneby,  J.  The  City  Council  of  New  Orleans  enacted  the  follow- 
ing ordinance:  ''An  ordinance  relating  to  the  limitation  of  the 
tK)urs  of  daily  service  of  laborers  and  mechanics  employed  upon  the 
public  works  of  the  city  of  New  Orleans. 

^^  Beit  Ordained  by  the  Council  of  the  City  of  New  Orleans,  That  the 
service  and  employment  of  all  laborers  and  mechanics  who  are  now 
or  may  hereafter  be  employed  by  the  city  of  New  Orleans,  or  by  any 
contractor  or  subcontractor  upon  any  of  the  public  works  of  this 
city,  is  hereby  limited  and  restricted  to  eight  hours  in  any  one  cal* 
endar  day;  and  it  shall  be  unlawful  for  a^y  officer  of  the  city  gov- 
ernment, or  any  such  contractor  or  subcontractor,  whose  duty  it 
shall  be  to  employ,  direct  or  control  the  services  of  such  laborers  or 
mechanics,  to  require  or  permit  any  such  laborer  or  mechanic  to 
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work  more  than  eight  hoars  in  any  calendar  day,  except  in  case  of 
extraordinary  emergency. 

"jBc  it  further  ordainedy  That  any  officer  of  the  city  government, 
or  any  contractor  or  subcontractor,  whose  dnty  it  shall  be  to  employ, 
direct  or  control  any  laborer  or  mechanic  employed  on  any  public 
works  of  the  city,  who  shall  intentially  violate  an^  provision  of  this 
ordinance,  shall  be  deemed  guilty  of  a  misdemeanor,  and  for  each 
and  every  offence  shall,  upon  conviction,  be  punished  by  a  fine,  not 
to  exceed  twenty -five  dollars,  or  by  imprisonment  for  not  more  than 
thirty  days,  or  by  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  court  having  jurisdiction  thereof. 

"  Be  it  further  ordainedj  That  the  provisions  of  this  ordinance 
shall  not  be  so  construed  as  to  in  any  manner  apply  to  or  afPect  con- 
tractors or  subcontractors,  or  limit  the  hours  of  daily  service  of 
laborers  or  mechanics  engaged  upon  the  public  works  of  this  city  for 
which  pontracts  have  been  entered  into  prior.to  the  passage  of  this 
ordinance. 

**  Adopted  by  the  Council  of  the  city  of  New  Orleans,  February  26, 
1896. 

»*  Approved  February  28, 1896.'' 

The  defendant  was  charged  with  violating  this  ordinance,  and  con- 
victed in  the  Recorder's  Court.  He  has  appealed,  and  attacks  the 
legality  and  constitutionality  of  the  ordinance  on  the  ground  that  it 
violates  Art.  46  of  the  Constitution  of  the  State,  and  also  that  inde- 
pendent of  said  article  the  city  is  without  power  to  enact  said 
ordinance.  This  defence  would,  undoubtedly,  be  good  if  the  ordi- 
nance applied  to  the  regulating  of  the  hours  of  labor  generally  within 
the  city  limits. 

But  the  ordinance  only  regulates  the  hours  of  labor  on  the  city 
public  works.  The  city  has  the  absolute  control  of  its  own  property, 
and  can  regulate  the  hours  of  work  to  be  employed  on  the  same. 

The  ordinance  violates  no  law  so  far  as  it  designates  the  number 
of  hours  in  which  laborers  may  be  employed  on  public  works.  Hav- 
ing this  right  over  its  property,  it  has  also  the  right  to  enforce,  by 
appropriate  legisiation,  the  violation  of  the  ordinance  fixing  the 
hours  for  work  on  city  buildings.  But  such  an  enforcement  of  the 
ordinance  must  be  within  the  powers  delegated  to  the  municipality. 
It  can  not  trench  upon  the  rights  of  the  State  and  invade  the  domain 
of  its  legislative  department. 
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The  ordiuance  creates  the  offence  of  misdemeanor. 

The  word  is  generally  used  to  denote  an  offence  in  contradistinc- 
tion to  felony,  comprehending  all  indictable  offences  below  felony, 
but  does  not  include  offences  over  which  magistrates  have  exclnsive 
summary  jurisdiction.  The  State  of  Louisiana  has  never  made  the 
offence  criminal  and  indictable,  and  the  city  is  without  authority  to 
make  that  an  offence  which  the  State  has  failed  to  do. 

That  part  of  the  ordinance  describing  the  offence  and  making  it  a 
misdemeanor  is  null  and  void. 

The  judgment  appealed  from  is  avoided  and  reversed,  and  the 
defendant  ordered  to  be  discharged. 


48  14?% 

.^=^1  No.  12,246. 

w  i5w5  Mrs.  Charlotte  M.  Moore,  Widow,  vs.  City  op  New  Orleans. 

A  manufactory  not  operating  five  hands  usually  and  customarily  is  not  exempt 
from  taxation  under  Art.  207  of  the  Constitution. 

A  PPEAL  from  the  First  City  Court  of  New  Orleans.   Richardson,  J. 
James  B,  Rosser,  Jr.^  for  Plaintiff,  Appellant. 


Samuel  L.  Oilmore,  City  Attorney,  and  Jam^a  J.  McLoughlin,  Assist- 
ant City  Attorney,  for  Defendants,  Appellees. 


Argued  and  submitted  November  19,  1896. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  Plaintiff's  claim  is  that  the  property  in  controversy 
is  exempt  from  taxation,  State  and  municipal,  on  the  ground  that  it 
is  employed  in  the  manufacture  of  machinery  within  the  sense  and 
intendment  of  Article  two  hundred  and  seven  of  the  State  Constitu- 
tion ;  and  that,  consequently,  the  assessment  thereof  for  the  year 
1895  was  illegal,  null  and  void,  and  should  be  annulled  and  abated, 
and  her  property  declared  exempt. 

Entertaining  a  different  view,  the  judge  of  the  city  court  denied 
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plaintiff's  application  for  relief,  and  rendered  jadgment  in  fav«)r  of 
defendants,  maintaining  the  legality  of  the  assessment,  and  the 
former  has  appealed. 

The  following  is  a  statement  of  facts  npon  which  the  case  was 
tried  in  the  lower  court,  viz. : 

*'  That  the  plaintiff  has  succeeded  to  and  conducts  the  businesH, 
lately  conducted  by  Oharles  Moore,  known  as  Moore's  brass  foundry, 
on  the  premises  designated  as  lot  No.  19  of  square  123,  in  First  Dis- 
trict, in  square  bounded  by  Constance,  Tchonpitoulas,  Julia  and  St. 
Joseph  streets,  measuring  twenty- five  feet  front  on  Tchonpitoulas 
street  by  one  hundred  and  seventy- two  feet  deep,  of  manufacturing 
brass  faucets,  cocks  and  other  articles  of  brass,  besides  casting 
and  manufacturing  iron  castings,  iron  shafting  and  connections, 
iron  piston  rods  and  other  similar  articles  of  iron.  That  when 
said  manufactory  or  foundry  is  in  full  operation  not  less  than  five 
ha^ds  Bxe  employed,  but  that  five  hands  are  not  constantly  em- 
ployed, and  frequenty  not  more  than  two,  or  three,  or  four. 

Confining  our  attention  to  this  statement,  do  the  facts  recited 
make  out  a  case  of  exemption  under  the  terms  of  the  Constitution? 

The  two  essential  requisites  of  the  Constitution  are,  first,  that  the 
plaintiff  should  be  engaged  in  manufacture,  and,  second,  that  her 
manufactory  is  engaged  in  manufacturing  machinery. 

But  in  addition  to  these  requirements  there  is  a  very  important 
proviso  to  the  effect  "  that  not  less  than  five  hands  are  employed  in 
any  one  factory." 

In  Benedict  vs.  City,  44  An.  793,  we  held  it  to  be  essential  to 
exemption  under  Art.  207  of  the  Constitution,  that  the  proof  should 
show  that  the  property  claimed  to  be  exempt  was  in  operation  as  a 
manufactory;  and  in  Behan  vs.  Board  of  Assessors,  46  An.  870,  a 
similar  principle  is  announced. 

In  the  agreed  statement  of  facts  it  is  said  *'  that  when  said  manu- 
factory or  foundry  is  in  full  operation  not  less  than  five  hands  are 
employed;  but  that  five  hands  are  not  constantly  employed;  and 
frequently  not  more  than  two,  or  three,  or  four, ^^     (Our  italics.) 

This  admission  is,  in  our  opinion,  fatal  to  the  plaintiff's  alleged 
exemption.  It  clearly  shows  a  want  of  full  compliance  with  the  proviso 
to  Baid  article  ''  that  not  less  than  five  hands  are  employed  in  any 
one  factory." 

To  be  within  the  exemption  the  proof  should  show  that  not   less 
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than  five  bands  were  nsnally  and  customarily  employed  in  the  mann- 
factory.  And  inasmach  as  the  admission  is  made  that  plaintiff's 
manatactory  was  frequently  operated  with  not  more  than  two,  three 
or  four  hands,  it  had  just  as  well  to  have  been  idle,  in  so  far  as  its  opera- 
tion as  a  manufactory  was  concerned,  during  a  large  portion  of  the 
time. 

It  is  a  maxim  consecrated  in  many  decisions  of  this  court  inter- 
preting this  article  that  tax  exemption  is  the  exception  and  taxation 
is  the  rule. 

We  think  the  judgment  is  correct  and  it  is  affirmed. 


No.  12,262. 
State  op  Louisiana  vs.  Arthur  Collins. 

x\  motion  to  quash  a  venire  must  be  filed  on  the  first  day  of  the  term  at  which  the 
indictment  is  found,  or  exceptional  circumstances  shown  which  rendered  com- 
pliance with  thti  ruie  of  law  impracticable. 

The  object  of  this  rule  Is  to  speed  the  administration  of  Justice,  and  it  must  be 
rigidly  enforced,  except  in  oases  of  great  urgency,  and  when  enforcement 
would  operate  injuriously  to  the  defendant. 

APPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
of  St.  Landry.     Dupr€^  J. 


M.  J.  Ounninghamj  Attorney  General,  and  R,  Lee  Oarland,  District 
Attorney,  for  Plaintiff,  Appellee. 


W.  8,  Fraaee  and  C.  F,  Garland  for  Defendant,  Appellant. 


Argued  and  submitted  November  21,  1896. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  was  indicted  for  the  crime  of  mur- 
der, found  guilty  of  manslaughter  and  sentenced  to  imprisonment  in 
the  penitentiary  for  a  term  of  ten  years,  and  from  that  verdict  and 
sentence  prosecutes  this  appeal,  relying  upon  two  bills  of  exception , 
one  of  which  was  taken  to  the  ruling  of  the  trial  judge  overrulinjf 
his  motion  to  quash  the  venire^  and  the  other  to  his  refusal  to  permit 
the  introduction  of  certain  testimony. 
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The  motion  to  qaash  the  indictment  was  grounded  on  the  com- 
plaint that  the  clerk  of  the  court  had  failed  to  publish  the  list  of  the 
jury,  as  drawn  from  the  ensuing  term  of  court,  in  conformity  with 
the  requirements  of  Sec.  5  of  Act  99  of  1896;  and  further,  because 
the  jury  commission  by  whom  the  venire  was  drawn  was  illegally 
constituted,  for  the  reason  that  one  of  the  jury  commissioners  who 
participated  in  the  drawing  of  same  was  at  the  time  of  his  participa- 
tion a  duly  qualified  and  acting  member  of  the  police  jury  for  the 
first  ward  of  the  parish  of  St.  Landry,  having  been  theretofore 
elected  to  said  office  at  the  general  election  held  on  the  21st  of  April, 
1896 ;  and  further,  because  another  of  the  said  jury  commissioners 
was  at  the  time  of  his  participation  in  the  drawing  of  said  venire  an 
officer  of  the  United  States  government,  and  that,  on  that  account, 
neither  of  said  persons  were  qualified  to  act  in  the  discharge  of  the 
duties  imposed  upon  them  by  law  as  jury  commissioners,  and  the 
venire  as  drawn  was  illegal,  and  that  its  illegality  necessarily  draws 
to  it  the  nullity  of  the  grand  jury  selected  therefrom,  and  by  whom 
the  bill  of  indictment  against  the  defendant  was  found. 

This  motion  was  denied  by  the  trial  judge  mainly  upon  the  ground 
that  it  came  too  late,  not  having  been  tendered  and  filed  on  the  first 
day  of  the  term  of  court  at  which  the  grand  jury  was  drawn  and 
organized,  but  was  only  filed  several  days  subsequent  to  the  com- 
mencement of  the  term  and  the  organization  of  the  grand  jury. 

The  contention  of  defendant's  counsel  is,  substantially,  that  he  is 
exempted  from  the  operation  of  the  statute  which  requires  the  filing 
of  a  motion  to  quash  a  venire  on  the  first  day  of  the  term,  by  reason 
of  the  fact  that  the  grand  jury  did  not  find  and  report  the  indictment 
against  him  until  after  the  lapse  of  several  days  subsequent  to  the 
commencement  of  the  term,  thus  rendering  it  impracticable  for  him 
to  file  such  motion  on  the  first  day  of  the  term;  but  the  contention 
of  the  State  is  that  while  that  statement  is  literally  correct,  yet  the 
defendant  committed  the  homicide  for  which  he  was  subsequently 
indicted  on  the  15th  of  August,  1896,  and  was  preliminarily  exam- 
ined upon  a  charge  of  n^urder  on  the  26th  of .  August,  1893,  and 
remanded  to  jail  without  the  benefit  of  bail,  and  thus  remained  in 
confinement  until  the  court  was  convened  in  September  following, 
when  the  indictment  was  found  and  he  was  arrested  thereunder; 
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and  that  he  was  tboroaghly  admonished  of  the  necessity  of  examin- 
ing the  venire  and  the  manner  in  which  it  was  drawn  and  of  filing  by 
anticipation  the  necessary  motion  to  quash  same  upon  the  first  day 
of  the  term. 

The  statement  of  facts  furnished  by  thd  trial  judge  conforms  to  the 
foregoing  contention  on  the  part  of  the  State. 

Undoubtedly  there  are  exceptions  to  this  rule,  and  cases  have 
been  presented  in  which  exceptions  thereto  have  been  recognized — 
for  instance,  in  State  vs.  Ashworth,  41  An.  683,  in  which  we  held 
that  a  motion  to  quash  a  venire  must  be  filed  on  the  first  day  of  the 
term  at  which  the  indictment  is  found,  or  ''  exceptional  circum- 
stances shown  which  rendered  compliance  therewith  impractica- 
ble." See  also  State  vs.  Vance,  31  An.  399;  State  vs.  Sterling,  41 
An.  679. 

But  there  is  nothing  in  the  defendant's  motion  to  exhibit  the 
existence  of  exceptional  circumstances  rendering  compliance  imprac- 
ticable. There  is  nothing  to  show  that  defendant  and  his  counsel 
were  unaware  of  the  alleged  nullities  in  the  drawing  of  the  venire, 
or  the  want  of  qualification  of  the  jury  commissioners  at  the  com- 
mencement of  the  term,  or  that  they  could  not,  in  the  exercise  of 
ordinary  diligence,  have  ascertained  the  existence  of  same,  and  on 
that  account  have  filed  his  motion  on  the  first  day  of  the  term. 

There  is  nothing  to  the  contrary  stated  in  State  vs.  Taylor,  48  An. 
1131. 

In  State  vs.  Vance,  31  An.  398,  the  defendant  was  indicted  for  an 
offence  committed  after  the  first  day  of  the  term.  In  State  vs. 
Texada,  19  An.  436,  the  offence  charged  was  committed  on  the  first 
day  of  the  term.  But  in  State  vs.  Thompson,  32  An.  879,  the  motion 
to  quash  the  venire  was  made  before  the  organization  of  the  grand 
Jury  by  a  defendant  who  was  afterward  indicted  by  them. 

In  a  recent  case  \he  rationale  of  the  requirement  of  the  statute  is 
thus  given,  viz.  : 

'*  The  requirement  of  the  statute,  that  a  motion  to  quash  a  venire 
for  supposed  defects  in  drawing  juries,  shall  be  made  upon  the  first 
day  of  the  term,  is  to  secure  the  prompt  administration  of  justice, 
and  with  that  view  to  prevent  the  holJing  back  of  motions  of  this 
character,  preventing  alleged  irregularities  of  this  character  easily 
corrected  without  serious  delay  or  expense,  if  made  at  the  beginning 
of  the  term.     If  the  statute  should  be  relaxed  when  the  indictment 
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is'foimd  after  the  time,  as  was  the  case  here,  although  the  acoused 
was  in  cnstody  and  represented  by  counsel,  cognizant  of  all  the  facts 
on  which  the  motion  to  qaash  the  venire  was  based,  still  the  motion 
should  not  have  been  delayed  until  the  30th  of  March,  ten  days  after 
the  term  began,  and  the  day  had  been  fixed  for  the  trial.  In  any 
view  we  hold  it  to  be  too  late."     State  vs.  Leftwich,  46  An.  1195. 

That  was  a  case  of  murder  and  the  defendant  had  appealed  from  a- 
sentence  of  death. 

The  reasons  favoring  adherence  to  the  rule  of  the  statute  are  quite 
as  strong  in  this  case.  The  court  convened  on  September  1,  the 
indictment  was  returned  into  court  on  the  seventh,  and  the  motion 
to  quash  was  not  filed  until  the  fourteenth — though  the  cause  had 
not  been  set  down  for  trial  at  the  time  of  the  filing. 

Manifestly,  there  was  no  occasion  for  this  delay ;  and  to  treat  the 
motion  as  having  been  timely  filed,  under  the  circumstances,  would 
be  an  unwarrantable  infraction  of  the  rule,  resulting  very  injuriously 
to  the  public  weal.     This  we  are  unwilling  to  do.     We  therefore 

approve  of  the  ruling  of  the  trial  judge. 

■'''■■'- 

11. 

With  reference  to  the  second  bill  of  exceptions  we  make  the  fol- 
lowing extract  from  the  brief  of  defendant's  counsel,  viz, : 

^'  When  the  State  had  closed  its  case  the  defendant  placed  on  the 
stand  the  witness,  Ludger  Lastrapes,  and  asked  him  the  question, 
'Do  you  know  Alphonse  Collins?'  to  which  he  answered,  'Yes,  sir.* 
He  was  then  asked;  *  Has  he  ever  gone  by  any  other  names?'  which 
question  was  objected  to  by  the  State  and  sustained  by  the  court. 

''Alphonse  Collins  was  the  only  State  witness  to  the  shooting,  and 
in  his  cross-examination  by  the  defendant  in  bis  examination- in- 
chief,  he  was  asked  if  he  did  not  go  under  several  names;  he 
answered,  that  if  any  one  called  him  by  any  other  he  was  not  aware 
of  it. 

"  Defendant  proposed  to  prove  by  witness,  Lastrapes,  and  others, 
that  this  State  witness,  Alphonse  Collins,  had  worked  for  them  and 
had  given  them  other  names  than  that  of  Alphonse  Collins. 

"The  purpose  of  this  testimony  was  to  contradict  the  testimony  of 
Alphonse  Collins;  to  impeach  his  credibility  as  a  witness,  and  to 
show  to  the  jury  his  character. 
92 


U«     4*1 


1458  SUPREME  COURT  OP  LOUISIANA. 

BaildiDg  and  Loan  Association  ts.  Charcb. 

*'  We  think  the  lower  judge  erred  in  sastaining  the  objection  of 
the  State." 

The  difficalty  is,  that  the  statement  which  defendant's  coonsel 
proposed  to  prove  was  irrelevant  to  the  matter  at  issue,  and  it  was 
not  competent  for  the  defendant  to  attempt  to  contradict  or 
impeach  the  tmthfalness  of  a  State's  witness  by  the  employment  of 
such  immaterial  things. 

There  ought  to  be  some  connection  between  the  matter  at  issue 
and  the  testimony  offered;  and,  in  our  conception,  the  truthfulness 
of  the  witness  would  not  have  been  impaired  or  his  credibility  suc- 
cessfully assailed  if  the  testimony  objected  to  had  gone  to  the  jury. 

This  objection  is  not  well  founded. 

There  is  no  error  apparent,  which  entitles  the  defendant  to  relief 
at  our  hands. 

Judgment  aflSrmed. 


48  1458 » 

49  881. 

4»  i4,v*l  No.  12,167. 

^  j^  The  Mutual  Loan  and  BxnLDiNa  Assoclation    vs.  thb   First 

12L^  African  Baptist  Church. 

48  1468 
109  1081  The  coart  again  afflnns  that  no  grace  Is  allowed  on  extensions  of  time  to  llle 

^  ^^  records  of  appeal. 

niS   648  ^be  right  to  dismiss  the  appeal  not  filed  in  time  Is  not  lost  by  the  lapse  of  three 

118^^59|  days  from  the  date  of  filing.   The  three  days'  rule  has  no  application  when  the 

4g  14581  ground  to  dismiss  is  failure  to  file  the  record  on  the  original  or  extended 

115     *?|  return  day.    47  An.  1534. 

Nor  Is  such  right  at  all  afifectod  by  an  order  extending  the  return  day  made  on  the 
ex-parte  application  of  the  uppvllant  after  the  return  day  has  passed.  4  An.  850; 
10  An.  76;  47  An.  1534. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
EUi8,  J. 


Henry  P.  Dart  and  Benjamin  W,  Kernan  for  Plaintiff,  Appellee. 


Albert  Voorhies  and  Henry  J.  Rhodes  for  Third  Opponent,  Appel- 
lant. 


Argued  and  submitted  November  18,  189G. 
Opinion  handed  down  November  30,  1896. 
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The  opinion  of  the  coarfc  was  delivered  by 

MiLLEB,  J.  This  appeal  was  returnable  on  the  4th  of  May,  1896. 
On  the  5th,  before  the  expiration  of  the  three  days'  grace  allowed 
by  law,  an  extension  of  thirty  days  was  allowed  to  file  the  record  in 
this  court.  That  delay,  by  the  terms  of  the  order  granting  it,  begun 
from  the  date  of  the  order,  not  from  the  7th,  the  end  of  the  grace 
period,  as  contended  for  by  the  appellant.  There  was  another 
extension  of  sixty  days  granted  on  the  4th  of  June.  The  record 
was  not  filed  within  that  delay,  and  on  the  4th  of  August,  one  full 
day  over  the  sixty  days,  another  extension  was  granted,  and  still 
another  afterward,  within  which,  on  the'  lObh  of  August,  the  record 
was  filed. 

The  ground  to  dismiss  is,  that  the  appeal  was  lost  by  the  failure  to 
file  the  record  within  the  sixty  days  from  June  4.  This  seems  to  be 
fatal  to  the  appeal.  Sixty  clear  days  had  elapsed  from  the  date  of 
the  June  extension.  It  is  settled  that  no  days  of  grace  are  allowed 
on  extensions  of  the  return  day.  The  subsequent  extensions  on  the 
applications  of  the  appellant  could  not  revive  the  appeal.  Hudson 
et  al.  vs.  Sheriff  et  al,,  47  An.  1534;  Succession  of  Gast,  42  An.  91; 
Succession  of  Quin,  37  An.  391;  Chretien  vs.  Poincy,  33  An.  131; 
Centennial  Exposition  vs.  Railroad  Company,  38  An.  905 ;  Holz  vs. 
Fishel,  40  An.  294. 

Nor  is  the  appellant  prejudiced  by  the  fact  that  his  motion  to  dis- 
miss was  not  made  until  the  lOLh  of  November.  When  the  period 
for  filing  the  record  goes  by,  the  appellee  is  not  required  to  notice 
the  date  of  the  subsequent  filing  and  move  to  dismiss  within  three 
days.  The  rule  that  motions  to  dismis»  must  be  made  in  three  days 
has  no  application  to  motions  of  this  class.  Dwight  vs.  McMIUen, 
4  An.  350;  McDonogh  vs.  DeGruys,  10  An.  76;  Hudson  et  al.  vs. 
Sherijff  et  al.,  47  An.  1534. 

We  are  reluctant  to  dismiss  appeals,  when,  as  in  this  case,  there 
appears  to  be  an  earnest  controversy,  but  in  the  circumstances  we 
have  no  alternative. 

The  motion  of  appellees  is  maintained,  and  the  appeal  in  this  case 
is  dismissed  at  appellant's  costs. 
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S  'IS  No.  12,212. 

49    4801 

John  P.  Baldwin,   Receiver,  vs.  John  S.  McDonald. 

1.  The  transfer  of  property  by  the  insolvent  debtor,  alleged  to  be  in  fraud  of  cred- 

itors, will  not  be  set  aside  merely  and  only  because  the  transferee  is  a 
creditor,  and  the  Indebtedness,  the  consideration  of  the  transfer.  If  under  the 
circumstances  the  transfer  was  to  the  advantage  of  the  creditors,  or  at  least 
not  injurious  to  them,  the  transaction  is  not  within  the  scope  of  the  revocatory 
action,  one  of  the  elements  required  in  that  action  being  injury  to  creditors. 
Civil  Code,  Arts.  1968, 1970, 1978, 1984;  18  La.  383;  14  La.  822. 

2.  If  such  transfer  fulfilled  the  obligation  resting  on  the  debtor  before  and  at  the 

time  of  his  insolvency,  there  is  no  room  for  the  revocatory  action. 
S.  The  court  adverts  to  the  lin^  of  decisions  that  deny  to  syndics  the  right  to 
disturb  h&nafide  transactions   of  the  insolvent,  for  informalities  or  such  de- 
fects as  nondelivery  in  contracts  of  sales;  defecu  which  the  insolvent  could 
not  urge.    9  An.  639;  5  An.  274;  37  An.  472. 

A  PPBAL  from  the  Civil  District  Court   for  the  Parish  of  Orleans. 
**•     Monroe^  J, 


Benjamin  Rice  Forman  and  Hugh  C.  Cage  forPlaintiftB,  Appellants. 


J.  R,  Beckwith  for  Defendant,  Appellee. 


Artirned  and  submitted  November  17,  1898. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  plaintiff,  as  commissioner  of  Leeds  &  Co.,  Lim- 
ited, brings  this  revocatory  action  to  set  aside  a  transfer  of  property 
by  the  company  to  the  defendant,  the  petition  containing  the  alle-^ 
gations  of  the  insolvency  of  the  company,  that  defendant  was  their 
creditor  with  knowledge  of  the  insolvency  and  of  injury  to  the 
creditors.  The  defence  is  the  general  issue,  with  the  additional  aver- 
ment that  the  property  transferred  was  covered  by  patents  to 
defendant  securing  to  him  the  exclusive  use  and  to  the  delivery  of 
which  he  was  entitled.  The  judgment  was  in  defendant's  favor, 
and  plaintiff  appeals. 

The  defendant  was  the  patentee  of  an  attachment  to  sugar  mills 
for  the   separation   of  the  juice  of  the  cane.     Leeds  &  Co.  were 
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machinists,  with  a  contract  to  manufacture  for  the  defendant  the 
patented  machineiy  to  be  taken  and  paid  for  by  him,  as  well  as  sold 
by  them  when  opportanities  offered.  To  secure  prompt  execution 
of  orders  for  machines,  the  work  of  the  company  was  generally  or 
often  done  in  anticipation  of  orders  from  planters,  and  the  result  was 
the  machines  or  castings  and  other  parts  of  it  were  ready  for  prompt 
delivery  when  orders  came  for  the  machine.  This  led,  as  we  gather 
from  the  record,  to  a  course  of  business  by  which  the  company 
anticipated  payment  for  their  work  before  the  machines  were 
ordered,  or  at  least  before  the  price  was  realized,  and  the  defendant 
would  practically  make  that  payment  in  advance.  The  company 
would  obtain  defendant's  notes  for  amounts  assumed  to  be  coming 
to  them  from  work  in  hand,  or  to  be  done  under  anticipated  orders 
for  the  attachments.  The  notes  thus  given  the  company  would  dis- 
count, and  at  maturity  the  notes  would  be  taken  up  by  defendant. 
The  president  of  the  company  testifies  the  notes  were  deemed  pre- 
payments for  the  work  of  the  company  in  constructing  defendant's 
machine  or  part  of  it.  It  seems,  too,  that  in  delivering  the  machines 
or  orders  the  company  would  collect  from  the  purchasers,  and  in  this 
way  money  of  the  defendant  came  into  their  hands.  In  this  course 
of  business  the  company  had  collected  four  thousand  dollars  of 
defendant's  royalties,  and  besides  the  defendant  had  furnished  them 
his  note  for  twenty- five  hundred  dollars,  which  at  maturity  he  had 
taken  up,  aggregating  sixty -five  hundred  dollars.  The  company 
becoming  insolvent,  a  few  days  before  the  seizure  of  the  property 
and  the  appointment  of  liquidating  commissioners,  agreed  to  deliver 
to  defendant  the  castings  and  portions  of  machines  on  hand  they  had 
made  in  anticipation  of  orders,  the  delivery  to  discharge  to  the 
extent  of  the  value  of  the  property  the  liability  of  the  company  for 
the  money  they  had  collected  for  defendant  and  for  the  amount  of 
his  note  on  which  they  had  realized.  Under  this  agreement  the 
delivery  was  made  by  the  commissioners  acting  for  the  company 
before  the  appointment  of  the  plaintiff. 

The  plaintiff  insists  that  this  dellveny  of  the  patented  machines  or 
portions  of  it,  made  for  the  defendant  under  the  course  of  business 
shown  by  the  record,  is  to  be  viewed  as  the  prohibited  transfer  of 
the  insolvent  debtor  to  his  creditor.  Civil  Code,  Arts.  1970, 
1978,  1984,  2658  et  seq.  The  defendant's  contention  is  that  the 
property  delivered,  covered  by  his  patents  conveying  his  exclusive 
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right  to  Bel],  was  of  no  use  or  valae  to  any  bat  himself;  that  the 
creditors  were  benefited,  not  Injared  by  the  transaction,  and  having 
the  right  under  the  method  of  his  dealing  with  the  company  to 
demand  the  property,  the  delivery  merely  fulfilled  the  obligation  of 
the  company. 

The  law  forbids  the  giving  in  payment  to  the  creditor  of  the  prop- 
erty of  the  insolvent  debtor,  the  creditor  knowing  of  the  insolvency 
and  the  transaction  operating  injary  to  the  creditors.  This  pro- 
hibition enforces  the  principle  that  the  debtor's  property,  the  com- 
mon pledge  of  all  the  creditors,  is  not  to  be  appropriated  for  the 
benefit  of  one  of  them.  Civil  Code,  Arts.  1968,  1970,  1976,  1984  et 
seq.j  2655,  2658.  But  with  other  essentials  to  bring  the  transfer 
within  the  scope  of  the  prohibition  the  law  looks  to  the  intent  of  the 
parties,  and  the  important  question  whether  there  is  any  resulting 
injury  to  creditors.  Montilly  vs.  Creditors,  18  La.  888.  In  this  case 
the  delivery  embraced,  as  we  read  the  record,  the  parts  of  an 
incomplete  machine  or  portions  of  it,  and  appliances  required  for 
the  machine,  admitting  of  no  other  use.  The  defendant  was  the 
patentee.  All  the  property  delivered  had  been  made  for  him.  Our 
attention  has  been  directed  by  plaintiff  to  the  provision  in  the  patent 
laws  discharging  from  all  liability  for  using  or  selling  the  patented 
machine,  the  purchaser  from  the  patentee,  or  who  constructs  the 
machine  before  the  patent  issues,  or  one  who  makes  such  sales  with 
the  patentee's  consent.  Any  privilege  which  it  may  be  supposed 
was  derived  from  this  provision  of  the  patent  laws  seems  to  us  to  be 
of  small,  if  of  any,  importance  to  the  commissioners  of  an  insolvent 
firm  whose  property  was  sold  or  to  be  sold,  and  whose  business  was 
at  an  end.  Practically,  the  patentee  solely  entitled  to  sell  the 
machine  was  the  only  party  to  whom  the  incomplete  parts  of  the 
machine  was  of  the  least  use.  To  this  effect  is  the  testimony  in  the 
record  which  attributes  to  these  castings  or  parts  of  the  machines 
no  value  except  to  the  patentee,  save  such  value  as  is  attached  to 
old  junk.  The  transfer,  treating  the  defendant  as  a  mere  creditor, 
discharged  over  three  thousand  dollars  of  debt.  The  price  was 
adjusted,  we  understand,  at  the  factory  rates,  with  the  discount 
off  allowed  on  large  orders.  With  the  light  of  this  record,  it 
seems  to  us  this  transaction  utilizing  metal  in  forms  admitting^ 
of  no  use  except  to  the  patentee  of  the  machine,  and  which 
could  not  be  sold  for  any  price  equivalent  to  the  indebtedness 
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the  transfer  settled,  stands  unaffected  by  the  law,  setting 
aside  transfers  by  debtors,  only  when  injurions  to  creditors. 
The  interference  of  the  law  through  the  revocatory  action 
with  transfers  by  debtors  to  creditors,  is  not  simply  because  of 
that  relation.  Oases  are  not  infrequent  where  such  transfers  are 
beneficial  to  creditors,  or,  at  least,  work  them  no  harm.  Transac- 
tions between  an  insolvent  debtor  and  his  creditor,  by  which  he  geta 
property  for  his  debt,  are  to  be  closely  scrutinized,  in  view  of  the 
articles  of  the  Oode  on  that  subject.  We  must,  however,  take  the 
case  as  it  is  placed  before  us  by  the  record.  The  testimony,  in  our 
appreciation,  is  that  the  property  transferred  was  practically  of  no 
value,  except  to  the  patentee.  Nor,  from  our  examination  of  the 
record,  is  there  any  testimony  to  the  contrary ;  that  is,  on  this  point 
of  value.  If  we  are  correct  in  this  appreciation  of  the  testimony, 
we  are  called  on  to  set  aside  a  transfer  operating  no  injury  to  cred- 
itors, but  of  benefit  to  them.  Injury  to  creditors  is  an  indispensable 
element  of  the  revocatory  action,  and  that  basis,  in  our  view,  the 
record  does  not  furnish.  Of  this  opinion,  too,  was  the  lower  court. 
The  plaintiff  claims  there  was  no  delivery  prior  to  the  appoint- 
ment of  a  liquidating  commissioner.  It  is  claimed  by  defendant  that 
the  property  was  set  apart,  put  in  a  room  and  placed  under  the  con- 
trol of  the  defendant.  The  delivery  before  the  appointment  of  the 
commissioners  is  contended  for  by  defendant,  and  in  argument 
for  the  plaintiff  the  actual  delivery,  it  is  insisted,  was  not  till  after 
the  commissioners  (the  first  that  acted)  were  appointed.  On  this 
branch  of  the  case,  we  think  the  tendency  of  our  jurisprudence  is  to 
exclude  the  syndics  or  commissioners  from  objections  of  this  char- 
acter. The  agreement  in  this  case  was  made  by  the  parties,  it  seems 
to  us,  in  entire  good  faith  and  in  the  appreciation  on  both  sides,  that 
the  defendant  was  entitled  to  the  property,  and  that  the  transfer 
itself  was  the  best  for  the  interest  of  creditors  and  all  concerned. 
When  the  present  commissioners  came  into  office,  they  found  the 
defendant  in  possession  under  that  agreement.  Such  an  agreement, 
in  our  view,  may  well  be  deemed  valid  j&s  against  the  syndic,  or,  at 
least,  not  to  be  assailed  on  the  ground  of  non- delivery  or  delivery 
attempted,  but  not  executed.  The  protection  the  law  gives  to  bona 
fide  contracts  of  the  insolvent  before  the  insolvency  extends  as  well 
to  defects  or  informalities  in  the  giving  in  payment  as  to  the  sale 
itself.     OivU  Oode,   Arts.  2456  et  seg.,  2655,   2658.     Oampbell  vs. 
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Slldell,  5  An.  274 ;  Nicolopulo  VB.  Creditors,  37  An.  472 ;  Partee  ^i 
Coming,  9  An.  589.  Irrespective,  however,  of  this  qaestioQ  of 
delivery  we  are  dealing  with  a  transaction  which,  if  we  correctly 
read  the  testimony,  worked  no  prejudice  to  the  creditors.  In  that 
view,  the  transaction  is  not  open  to  attack. 

Again  Leeds  &  Co.  not  only  mannfactared  the  attachments  sold  by 
defendant  himself,  but  when  they  sold  sugar  mills  the  opportunities 
often  occurred  of  supplying  also  these  attachments.  When  paid, 
they  collected  as  part  of  the  price,  the  royalties  of  defendant 
as  patentee.  These  amounts,  thus  collected,  remained  in  their  hands. 
When  they  needed  money  the  defendant  would  be  called  on  for 
his  notes  which  they  would  realize  on  discount.  These  pecuniary 
accommodations  were  due  entirely  to  the  relation  they  occupied  of 
manufacturing  for  defendant  his  patented  machines  and  manufact- 
uries  in  advance  to  secure  prompt  execution  of  orders.  The  accom- 
modations were,  as  it  seems  to  us,  on  the  basis  of  anticipated  work  to 
be  done  by  the  company  and  to  be  settled  by  the  manufacture  of  the 
machine  when  the  orders  came  either  through  defendant  or  from  the 
planter  ordering  from  the  company.  As  the  president  of  the  company 
puts  it  in  his  testimony  with  reference  to  the  defendant's  notes,  they 
were  considered  prepayment.  In  that  view  the  defendant  might  well 
be  deemed  entitled  to  the  machines  or  the  incomplete  machines — t. 
e.,  parts  not  put  together  on  hand  and  delivered  to  him.  Of  course, 
the  commissioners  or  syndics  can  not  question  the  fulfilment  of  an 
obligation  resting  on  the  insolvent  at  or  before  the  insolvency.  Nor 
for  the  same  principle  can  non -delivery  urged  by  the  commissioners 
avail  them.  Partee  vs.  Corning,  9  An.  539;  Nicolopulo  vs.  Creditors, 
37  An.  472.  On  this  as  on  the  other  branch  of  the  case  we  do  not 
think  the  record  affords  any  basis  to  disturb  the  judgment  of  the 
lower  court. 

It  is  therefore  ordered  that  the  judgment  of  the  lower  court 
be  affirmed  with  costs. 


48  1464  No.  12,289. 

113    730  ' 

State  of  Louisiana  vs.  Michel  Scossoni.' 

.Substantially,  the  law  o£  self  defence,  as  given  by  the  court  in  its  general  charge, 
covered  the  principle  of  law  involved  in  the  request  made  in  behalf  of  the 
.    /  defendant  for  special  instructions  to  tiie  jury  on  the  subject  of  Boltrdefence. 
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It  was  therefore  not  error  to  deollne  to  give  the  special  Instract^ons. 

Where  there  was  no  testimony  to  prove  the  character  of  the  deceased,  the  court 

could  not  be  required  to  instruct  the  jury  as  to  weight  to  be  given  to  character, 

.  as  the  instructions  would  have  had  no  relevancy  to  the  evidenoe  In  the  case. 

The  Jury  was  properly  instructed  in  so  far  as  relates  to  a  provocation  by  an  ante- 
cedent wrong  committed,  which  may  have  been  felt  by  the  accused. 

The  omission  in  defining  the  crime  charged,  which  the  judge  was  not  requested 
to  supply,  is  not  error. 

As  relates  to  the  character  of  the  accused  and  the  error  urged  to  the  charge  in  that 
particular,  the  following  rule  applies: 

Where  there  is  no  bill  of  exceptions  or  assignment  of  error  tbe  judgment  will  be 
affirmed. 

A  PPEAL  from  the  Criminal  District  Court  for  the  Parish  of  Orleans. 
iTx     MoUe,  J, 


Af.  J.  Canningham,  Attorney  General;  R.  H.  Jfarr,  District  Attor- 
ney, and  Jno,  J.  Finney,  Assistant  District  Attorney,  for  Plaintiff, 
Appellee. 


Charles  H.  Luzenberg  for  Defendant,  Appellant. 


Argaed  and  submitted  November  21,  1896. 
Opinion  handed'  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  defendant,  Michel  Scossoni,  was  indicted  by  the 
grand  jury  for  the  parish  of  Orleans  on  the  7th  day  of  April,  1896, 
for  tbe  murder  of  Frank  D'Antonio,  committed,  it  is  charged,  on  the 
18th  day  of  February  of  that  year.  He  was  put  on  his  trial  on  the 
11th  day  of  August,  1896,  and  was  convicted  of  manslaughter,  and 
his  punishment  fixed  at  ten  years  in  the  penitentiary.  Several  bills 
of  exceptions  were  reserved  during  the  trial  to  the  rulings  of  the 
court.  A  motioq  for  a  new  trial  was  filed ;  it  was  overruled  and  a 
bill  reserved- 

•  • .  Perhaps  the  best  method  of   getting  at  the  questions  involved  in 
this  case  is  to  give  a  substantial  statement  of  the  facts. 

The  defendant  Scossoni,  while  in  his  house,  early  in  the  evening, 

.  wfis  murderously  assaulted  and  shot  by  the  deceased,  who  was  his 
father-in-law.     The   deceased   was   arrested,  by  some  citizens  and 

.placed^  in  charge  of  two   police  officers,  who.eercprted  him  to  the 
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Dearest  patrol  box  with  the  intention  of  sending  him  to  the  police 
station.  The  wounded  man,  after  his  wonnd  had  been  dressed  at  a 
neighboring  drag  store,  was  taken  by  citizens  who  had  him  In 
charge,  to  the  same  patrol  box,  with  the  view,  from  there,  to  send 
him  to  the  Charity  Hospital  in  an  ambulance.  Not  less  than  fifteen 
minutes,  and  not  more  than  thirty  minutes,  elapsed  from  the  time  of 
the  shooting  until  the  accused  and  the  deceased  were  brought  un- 
designedly face  to  face  at  the  patrol  box. 

At  the  moment  the  deceased  and  the  accused  met  at  the  patrol 
box,  a  policeman  testified  that  he  held  D' Antonio,  the  deceased,  by 
one  arm,  while  the  other  policeman  was  inside  the  patrol  box  send- 
ing in  the  call  for  the  wagon. 

Immediately  after  the  meeting,  the  deceased  raised  his  arms  and 
shook  bis  clinched  fist  at  the  accused,  at  the  same  time  said  with  an 

opprobious  oath:     **  You  son »  yon  are   not  dead 

yet." 

The  accused  thereupon  rushed  toward  D' Antonio  and  stabbed  and 
slew  him. 

Upon  this  state  of  facts,  the  accused  took  bills  of  exceptions  to  the 
refusal  of  the  judge  to  give  special  charges. 

The  court  was  requested  in  the  first  special  charge  to  instruct  the 
jury,  viz. :  **  If  they  were  satisfied  from  the  evidence,  that  the  de- 
*'  ceased  had  attempted  to  assassinate  the  accused  by  secretly  shoot - 
*^  ing  him  through  a  glass  door,  while  the  accused  was  peaceably  and 
''  lawfully  in  his  own  house,  and  that  shortly  thereafter  they  had  ac- 
'*  cidentally  met,  and  from  the  motions  and  language  of  the  deceased, 
'^  the  accused  still  bleeding  and  suffering  from  his  wound,  the  accused 
'^  believed  and  had  reasonable  ground  to  believe  that  the  deceased  in- 
*'  tended  again  to  attack  him  and  take  his  life  or  do  him  great  bodily 
'^  harm,  and  that  it  was  necessary  to  kill  him  in  order  to  avoid  the 
*'  apprehended  danger,  the  accused  was  justified  in  killing  the 
''  deceased,  although  he  was  mistaken  in  the  appearances,  and 
*'  although  there  was,  in  fact,  no  design  on  the  part  of  the  deceased 
'*  to  do  him  serious  injury,  nor  any  danger  that  it  would  be  done.'* 

The  judge  declined  to  give  this  charge  for  reasons  stated  on  the 
bill.  They  are  substantially  that  the  law  of  self-defence,  as  given 
by  the  court  in  its  general  charge  copied  on  the  bill,  covered  the 
principle  of  law  involved  in  the  request. 

Attention  is  called  by  the  defendant  to  the  portions  of  the  general 
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charge  italicized  as  objectionable.  This  charge  being  lengthy  we 
only  copy  the  paragraphs  and  sentences  in  which  are  the  words  to 
which  objection  is  urged : 

'^  A  man  may  repel  force  by  force,  even  to  the  taking  of  hnman 
life  against  one  or  many  who  tnam/e«tZ2^ intend  and  endeavor  by  vio- 
lence to  commit  a  felony  on  his  person." 

*'  In  a  personal  conflict  it  mast  appear  that  the  accused  was 
assaulted  and  that  this  assault  was  of  such  a  character  that  the  accused 
had  apparent  reason  to  belt'Cve  and  did  believe  that  his  life  was  in  dan- 
ger or  that  he  was  in  danger  of  snffering  great  bodily  harm  at  the 
hands  of  his  assailant. 

**•  The  degree  of  force  in  defence  of  one's  person  must  not  exceed 
^'  the  boands  of  prevention  and  defence.  This  will  depend  upon  the 
**  circumstances  of  the  case,  that  is,  the  character  of  the  assault,  taking 
^*  into  consideration  the  relative  situation  and  condition  of  the  parties, 
*^  And  in  considering  the  danger  to  which  one  is  subjected  by  an 
^'  assanlt,  the  law  does  not  hold  him  to  the  same  sound  discretion  and 
*•  cool  judgment  that  a  juror  is  supposed  to  exercise  in  deliberating  over 
*'  the  facts  of  the  case.  The  jury  should  view  the  facts  from  the  de- 
"  fendanVs  standpoint. 

*  *  *  c(  jf^  under  these  circumstances,  the  assault  was  slight, 
or  was  not  an  assault,  but  merely  insult  and  threats,  by  threats  and 
angry  motions  not  amounting  to  an  assault,  and  the  defendant's  life 
was  not  in  real  or  apparent  dangei;,  nor  his  person  in  real  or  apparen 
danger  of  g^eat  bodily  harm,  if  he  intentionally  killed  his  assailant 
the  crime  would  be  murder.  *  •  *  If,  however,  his  life  was^ 
apparently  in  danger,  although  not  really  in  danger,  or  his  person 
apparently  in  danger  of  great  bodily  harm  by  the  suddenness  or 
violence  of  the  assanlt,  although  not  really  in  danger,  and  he  really 
and  honestly  believed  that  his  life  was  in  danger,  and  he  had  appar- 
ently  reasonable  grounds  for  this  belief,  then  if  he  slay  his  assailant 
it  would  be  excusable  homicide.  The  rule  of  law,  briefly  stated,  is, 
the  accused  must  have  honestly  believed  in  his  danger  at  the  time, 
and  the  evidence  upon  which  he  based  that  belief  must  have  been 
reasonable  and  must  have  been  such  as  would  have  induced  such  a 
belief  in  a  reasonable  person." 

The  italicized  portions  of  the  charge  are  at  least  softened,  if  not 
entirely  explained  and  neutralized  by  the  portions  not  here  inserted. 
In  our  view  that  portion  interpreted  with  the  whole  charge  does  not 
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erroneoasly  limit  the  right  of  self-defence.  We  understand  the 
general  rale  of  law  on  this  point  is:  One  must  not  exceed  the  limit 
of  defence  and  prevention,  and  the  evidence  must  be  such  that  the 
jury  can  say  that  it  had  reasonable  ground  for  the  belief  that  the 
accused  did  not  exceed  these  bounds. 

There  must  have  been  an  apparent  necessity  to  ward  off  some 
unlawful  and  violent  attack.  The  right  of  self-defence  was  not 
lessened  by  the  whole  instruction  given.  The  learned  counsel  for 
the  accused  argues  with  force  that  the  charge  virtually  decides 
that  the  fact  of  the  accused  being  almost  murdered  by  the  de- 
ceased but  a  few  minutes  before  the  accidental  meeting  of  the 
two  men  at  the  patrol  box,  and  the  further  fact  of  the  assault  or 
attempted  assault  upon  the  accused  by  the  deceased  at  the  meeting, 
with  the  gestures  and  exclamations  of  the  deceased,  should  not  have 
alarmed  the  accused  or  caused  him  to  apprehend  any  danger  from 
the  deceased. 

We  think  it  sufficient  answer  to  say : 

The  defendant  was  allowed  to  prove  the  manner  in  which  the 
deceased  actually  assaulted  him  at  the  time  of  the  homicide. 

This  evidence  was  relevant  and  material. 

Further,  the  assault  must  be  one  committed  or  threatened  at  the 
time  of  the  homicide,  or  so  immediately  preceding  as  to  justify  the 
taking  of  life  in  self-defence,  or  to  ward  off  imminent  danger  of 
bodily  harm.  The  attempted  assftssination  was  not  intimately  con- 
nected with  the  assault.  The  deceased  had  been  arrested  and  was 
in  the  hands  of  officers  of  the  law,  at  least,  fifteen  minutes  after  the 
shooting.    - 

On  this  point  the  jury  was  charged : 

**  While  it  is  true  the  provocation  must  arise  at  the  time  of  the  com- 
' '  mission  of  the  offence  and  the  passion  must  not  be  the  result  of  a 
**  former  provocation,  yet  in  passing  upon  the  sufficiency  of  a  provo- 
'^  cation  and  on  the  effect  of  the  passion  upon  the  mind  of  the  de- 
^^  fendant,  the  past  conduct  of  the  deceased  toward  the  defendant, 
^^  his  threats,  if  any,  and  bearing — in  fact,  all  the  facts  and  circum- 
^^  stances  of  the  case  should  be  considered  by  the  jury.  An  act 
*^  standing  alone  may  not  be  sufficient  provocation,  but  may  be 
'^  ample  when  it  is  one  of  a  series  of  similar  acts." 

In  considering  the  *^  facts  and  circumstances''  of  the  case  it  in- 
cluded the  admission  of  record,  sustained  by  uncontradicted  evi- 
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dence  that  the  deceased  bad  shot  the  aceased  as  before  stated.  It 
was  necessary  that  at  the  moment  there  should  have  been  some 
positive  demonstration  of  the  fell  purpose;  that  the  accused  had 
reason  to  believe,  or  did  believe  that  there  was  sach  a  purpose 
to  warrant  the  exercise  of  the  extreme  right  of  taking  the  life  of  a 
human  being.  A  belief  of  danger,  founded  exclusively  upon  the 
attempted  assassination,  was  not  enough  in  this  case  to  maintain  the 
plea  of  self-defence. 

The  record  does  not  disclose  that  at  the  time  of  the  homicide  the 
deceased  was  armed.  Nor  does  it  disclose  that  the  deceased  made 
any  demonstration  such  as  to  place  the  accused  in  fear  of  death  or  of 
the  infliction  of  great  bodily  harm. 

In  view  of  these  facts  the  charge  was  not  erroneous  upon  this 
branch  of  the  case. 

We  pass  to  the  question  of  the  character  of  the  deceased. 

The  court  a  qua  certifies  a  fact  sustained  by  the  record  that  n^ 
attempt  was  made  to  prove  the  character  of  the  deceased.  The 
defendant  urges  that  the  real  character  as  to  bloodthirstiness  of 
the  deceased  was  illustrated  to  and  well  known  by  him  from  the  fact 
of  his  having  attempted  to  assassinate  him.  The  intervening  time 
between  the  attempting  assassination,  the  arrest  made  and  the  dis- 
arming of  the  accused  are  reasons,  we  think,  which  sustain  the  ruling^ 
which  limited  the  instruction  to  the  jury  to  the  provocation  which 
may  have  been  felt  without  enlarging  upon  the  subject  and  instruct- 
ing them  as  in  case  the  general  character  of  a  deceased  person  is 
assailed  by  proof. 

It  is  also  urged  by  the  defendant  that  the  charge  is  objectionable 
and  misleading  for  the  reason  that  the  definition  of  murder  is  incorrect 
as  it  does  not  require  the  slayer  to  be  of  sound  mind ;  that  the  defini- 
tion of  manslaughter  is  incorrect,  as  it  requires  the  provocation  to 
have  arisen  at  the  precise  time  that  the  blow  was  struck  and  confines 
the  consideration  of  provocation  to  that  precise  period. 

With  reference  to  the  definition  of  murder  there  was  no  bill 
of  exception  reserved  to  the  whole  charge  or  any  special  point  made 
of  the  omission. 

We  think  the  following  applies  in  this  case :  ^'  Omissions  which  the 
judge  was  not  requested  to  supply  here  have  been  deemed,  therefore, 
not  to  be  error."  Bishop  Or.  Pr.,  Vol.  1,  Third  Edition,  paragraph 
980,  Sec.  2. 
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With  reference  to  manslaughter : 

Evidence  of  the  preceding  act  was  not  kept  from  the  jury. 

A  portion  of  the  charge  sought  to  direct  the  jury's  attention  to  the 
fatal  encounter;  another  (copied,  in  our  opinion)  directs  attention 
to  the  preceding  act.  Taken  and  interpreted  together  we  do  not 
think  that  there  was  error  to  the  prejudice  of  the  accused  in  thus 
charging. 

Lastly,  it  is  urged  that  the  instructions  as  to  the  weight  to  be  given 
to  proof  of  good  character  of  an  accused  is  wrong. 

We  have  searched  in  vain  in  the  record  for  an  assignment  of 
error  or  bill  of  exception  regarding  character.  ''An  alleged  error 
discussed  by  appellant  in  his  brief,  but  not  otherwise  appearing  from 
the  record,  can  not  be  considered  on  appeal."  State  vs.  Romano, 
87  An.  ^8. 

This  completes  a  review  of  the  proceedings  and  we  have  found  no 
grounds  upon  which  the  accused  can  be  relieved. 

Judgment  affirmed. 


No.  12,262. 
The  State  vs.  Leon  Compagnet. 

I     Att    1471)' 

IM    nsl       *ScrMpUs  of  a  yuror  Against  Capital  PaniskmeMt^The  court  may  on  the  motion  of  the 

•tS  1470  prosecution  stand  the  juror  aside  when  he  has  a  fixed  opinion  against  capital 

113    802  punishment.    But  the  defendant  can  not  challenge  him  upon  that  ground,  par, 

ticularly,  if  the  juror  himself  does  not  ask  to  be  excused  from  serrlng.    The 

challenge  was  properly  denied  by  the  court. 

Threats— In  order  to  be  ndmissible  as  evidence  a  threat  should  indicate  an  inten« 

tion  to  take  the  life  of  thf>  one  threatened. 
Ckaractir  of  the  Dtcrased.—TVib  foundation  was  not  laid  to  admit  testimony  to  prove 
the  character  of  the  deceased  by  proving   that   an  assault  was  about  to  be 
committed  and  that  the  assailed  standing  his  ground,  killed  his  assailant, 
although  not  In  peril  of  life  or  exposed  to  suffer  great  bodily  harm. 

A  PPEAL  from  the  Twelfth  Judicial  District  Court  for  the  Parish  of 
'**'    Calcasieu.     Read^  J. 


M.  J.  Cunningham^  Attorney  General,  A.  B»  MUchell,  District 
Attorney  (D.  B.  Gotham  and  P.  A.  Simmons^  Jr.,  of  Counsel),  for 
Plaintiff,  Appellee. 

JPujo  &  Mom  and  G.  A.  Fcumet  for  Defendant,  Appellant. 
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Argaed  and  submitted  November  7,  1896. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  conrt  was  deiivered  by 

Bbbaux,  J.  The  defendant,  Leon  Gompagnet,  was  indicted  by  the 
grand  jary  of  Calcasieu  on  the  9th  day  of  September,  1896,  for  the 
alleged  murder  of  Henry  Ouicheney,  in  that  parish,  on  the  28th  day 
of  May,  1896. 

He  was  put  on  his  trial  on  the  22d  day  of  September,  1896. 

On  the  28bh  day  of  that  month  the  jury  having  failed  to  agree  on 
a  verdict,  it  was  discharged,  and  a  mistrial  entered. 

The  case  was  reassigned,  and  on  the  1st  day  of  October,  1896,  he 
was  put  on  his  trial  a  second  time,  and  was  convicted  of  man- 
slaughter, and  his  punishment  was  assessed  by  the  trial  judge  at 
ten  years  in  the  penitentiary.  He  reserved  a  number  of  bills  of 
exceptions;  eight  of  these  bills  of  exceptions  present  the  same 
point,  and  are  argued  by  the  appellant  as  one  bill  of  exception. 

The  first  bill  of  exception  was  taken  to  the  court's  ruling  in 
refusing  to  decide  that  a  juror  who  had  conscientious  scruples  against 
the  infliction  of  the  death  penalty  was  an  incompetent  jaror.  The 
juror  while  being  examined  on  his  voir  dire  was  asked  by  counsel  for 
defendant  whether  he  had  conscientious  scruples  against  the  inflic- 
tion of  the  death  penalty.  The  prosecuting  attorney  did  not  chal- 
lenge him,  and  the  juror  did  not  request  to  be  excused.  It  therefore 
follows  that  the  defendant  had  no  legal  cause  to  assign  against  this 
Juror  sitting  in  the  cause.  His  rights  were  not  prejudiced,  and  no 
error  was  committed  of  which  he  can  complain.  State  vs.  Kennon 
45  An.  1192;  State  vs.  Taylor,  44  An.  783. 

It  is  a  sufficient  ground  of  challenge  by  the  prosecuting  officer  that 
a  juror  declares  on  oath,  in  answer  to  questions,  that  he  hasconscien- 
tions  scrupl\sB  on  the  subject  of  capital  punishment. 

It  is  also  a  sufficient  ground  to  excuse  a  juror  who  on  oath 
informs  the  court  of  his  conscientious  scruples.  But  the  right 
ends  here.  The  defendant  has  never  been  accorded  this  chal- 
lenge for  cause  as  a  right  under  any  of  the  decisions  of  this 
court.  It  has  been  decided  by  a  court  of  another  jurisdiction  that 
the  juror  had  no  ground  for  excuse  from  serving  as  a  juror;  that  it 
was  a<  cause  for  challenge  which  the    prosecuting  officer  might 
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invoke,  not  the  juror.    Thompson  and  Merriam  on  Jniies,  par.  2^. 

The  decisions  of  this  court,  however,  to  which  our  attention  is 
directed,  do  not  thus  limit  the  right,  for  it  is  held  that  a  juror  may 
for  that  cause  be  excused  on  his  own  motion. 

This  court,  however,  has  never  decided  (on  the  motion  of  the 
accused  and  at  his  instance  alone)  that  it  was  a  good  canse  of  chal- 
lenge. 

The  remaining  grounds  of  objection  are  to  the  ruling  of  the  trial 
judge  sustaining  objections  to  the  admissibility  of  evidence  of  threats, 
communicated  and  uncommunicated,  of  character  of  the  deceased 
for  danger  and  desperation. 

The  evidence  of  the  case  to  the  stage  of  the  trial,  at  which  the 
offer  to  introduce  testimony  of  threats  and  of  the  character  of  the 
deceased  was  made,  was  not  reduced  to  writing.  The  court  excluded 
evidence  of  threats  and  character  of  the  deceased  (offered  on  exam- 
ination of  the  defendant's  witnesses)  on  the  ground  that  the  proper 
basis  had  not  been  laid — ^in  other  words,  that  the  alleged  overt  act 
had  not  been  sufficiently  shown. 

Taking  up  for  review  the  testimony  on  this  point,  made  part  of  the 
bill  of  exception,  we  find  that  the  first  witness  for  the  defendant 
(whose  testimony  is  reduced  to  writing)  testifies  that  the  deceased, 
Guicheney,  who  appeared  angary,  passed  him,  walkins:  rapidly  in  the 
direction  of  an  alleyway.  He  motioned  with  his  hand  toward  the 
accused,  and  the  accused  also  made  some  motions  of  the  hand.  The 
accused  stepped  into  his  restaurant;  the  deceased  stood  at  the 
entrance  to  the  alleyway.  He  (deceased)  jumped  into  the  alleyway 
and  immediately  after  the  witness  heard  two  shots.  David  Rich- 
mond,  another  witness,  testifies  that  about  ten  minutes  before  the 
shooting  he  delivered  a  message  from  Guicheney  to  the  accused. 

This  witness  was  sitting  on  the  steps  of  the  Royal  Saloon,  about 
two  feet  from  the  alley.  The  accused,  he  says,  cursed  the  deceased^ 
and  said  to  him  to  come  on.  The  former  left  the  chair  where  he  was 
sitting,  and  went  into  the  restaurant.  The  accused  came  out  of  a 
side  door  of  his  restaurant  into  the  alleyway,  and  stood  about  two 
feet  from  his  door;  about  that  time  the  deceased  stepped  into  the 
alleyway.  The  accused  asked  him  what  message  he  had  sent  him 
by  this  witness  (Richmond).  To  which  the  deceased  answered  that 
it  was  none  of  the  business  of  the  accused.  The  latter  said  something 
in   French,  which   the  witness   did   not   understand;  he    (aceusedV 
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palled  out  bis  pistol ;  Gaicheney  (the  deceased)  was  coming  toward 
bim;  he  (accused)  motioned  to  him  with  his  left  hand,  with  his 
palm  extended  outward.  Gaicheney  tried  to  catch  the  pistol ;  after 
seeing  he  could  not  catch  it  he  turned  sideways,  and  the  accused 
shot  him  twice. 

W.  H.  Smith,  another  witness,  testifies  that  at  the  time  of  the 
shooting  the  defendant,  Oompagnet,  was  still  in  front  of  the  side 
door  of  his  restaurant;  the  deceased  was  approaching,  and  was  at  a 
distance  of  three  or  four  feet.  Immediately  before  shooting,  the 
accused  raised  his  left  hand,  and  motioned  toward  the  deceased,  and 
said  something  that  the  witness  did  not  understand.  The  deceased 
advanced  with  his  left  hand  up,  and  his  right  hand  by  his  side.  He 
was  dressed  in  undershirt,  pants  and  apron.  The  defendant  Oom- 
pagnet, as  a  witness  in  his  own  behalf,  testifies  that  the  deceased 
cursed  him,  and  said  he  would  ^<  break  his  mouth."  To  which  tie 
(defendant)  answered  "  you  can  come."  He  left  the  front  of  his 
restaurant,  stepped  inside,  armed  himself  with  a  pistol,  and  stepped 
out  into  the  alley,  at  the  entrance  of  which  the  deceased  was  stand- 
ing with  one  hand  on  a  post;  he  said  to  him:  <*What  do  you  mean 
by  sending  me  such  a  dirty  message  by  the  boy?"  to  which  deceased 
replied:  "The  message  does  not  concern  you,"  The  deceased  then 
advanced  somewhat  rapidly,  saying  at  the  same  time,  '^  You  son 

I'll  kill  you,   and   I'll   finish  you  to-day."     "Gaicheney 

(testified  the  witness)  rushed  at  me  and  I  shot  him  twice." 

The  theory  on  the  part  of  the  State  and  that  on  the  part  of  the 
defence  are  at  variance. 

The  theory  of  the  defenceis,  that  the  deceased  was  a  strong,  mus- 
cular man;  that  he  was  quarrelsome,  violent  and  dangerous;  that 
instantly  before  the  homicide  he  was  advancing  on  the  accused  in  a 
private  alleyway,  showing  a  determination  to  carry  out  his  threat  to 
kill  the  accused;  that  the  latter  motioned  with  his  left  hand  toward 
the  deceased  not  to  advance. 

The  theory  of  the  State,  on  the  other  hand  is,  that  the  accused 
invited  the  difficulty,  and  that  he  was  advancing  on  the  deceased  at 
the  time  of  the  homicide,  and  that  in  consequence  there  was  no  evi- 
dence indicating  an  overt  act,  and  no  foundation  was  laid  to  admit 
the  testimony  offered. 

Waiving  the  State's  theory  for  the  present,  and  giving  considera- 
tion only  to  the  theory  of  the  defendant,  we  do  not  find  that  on  the 
93 
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particular  point  of  laying  a  foundation  to  admit  the  testimony 
offered,  it  is  supported  by  sufficient  testimony. 

The  testimony  of  the  defendant  annexed  to  the  bill  does  not  show 
that  there  was  (as  alleged  by  defendant)  threat  made  to  kill  him 
about  fifteen  mi  nates  before  the  conflict,  as  alleged. 

The  message,  which  the  defendant  says  included  a  threat  of  intent 
to  kill,  was  unquestionably  provoking,  insulting  and  obscene. 

But  it  was  not  an  expression  of  an  intention  to  take  life.  Although 
very  aggravating,  it  was  not  a  menace  (sent  as  it  was  by  a  mere 
boy) ,  evincing  a  design  to  commit  a  possible  act.  Moreover,  directly 
before  the  homicide,  in  answer  to  a  question  of  the  accused,  deceased 
said  that  the  message  did  not  concern  him.  It  was  not  relevant 
testimony,  and  as  it  was  irrelevant,  it  was  properly  ezcladed. 

With  reference  to  the  character  of  the  deceased  as  a  violent  man 
and  his  strength,  the  testimony  made  part  of  the  bill  by  the  defend- 
ant, indicates  that  the  quarrel  was  engaged  in  by  both  the  deceased 
and  the  accused.  Secondly:  It  does  not  reveal  that  the  accused  had 
retreated  as  far  as  he  could  with  safety.  Thirdly:  Nor  does  it  dis- 
close that  he  was  at  the  time  in  danger  of  being  killed  or  of  suffering 
great  bodily  harm.  Without  testimony  of  some  weight  denoting 
such  an  overt  act,  under  our  jurisprudence,  in  our  opinion,  a  suffi- 
cient foundation  is  not  laid  to  justify  the  admission  of  proof  of  char- 
acter. 

It  has  been  decided  that  whether  a  proper  foundation  has  been 
laid  for  such  evidence  as  here  offered,  is  for  the  trial  court  to  decide, 
**  whose  rulings  will  not  be  reversed  unless  manifestly  erroneous.*' 
State  vs.  Ford,  37  An.  443;  State  vs.  Janvier,  lb.  614;  State  vs. 
Christian,  44  An.  950.  Conceding,  for  the  moment,  that  the  position 
of  the  defendant  is  correct,  and  that  the  only  testimony  which  should 
be  considered  is  that  of  wiiich  we  have  before  given  a  summary,  it 
does  not  appear  to  iis  that  the  raling  of  the  trial  judge,  on  the  point 
here  involved,  was  manifestly  erroneous. 

But  reverting  to  the  State's  theory,  '^  that  the  combat,  or  invita- 
tion to  the  combat,  was  mutual  and  the  accused  was  advancing  on 
the  deceased,"  as  stated  by  the  trial  judge  after  having  heard  all  the 
evidence,  under  the  circumstances  of  this  case  we  do  not  think  that 
we  should  entirely  ignore  the  statement.  It  was  the  best  evidence 
obtainable  in  view  of  the  fact  that  all  of  the  witnesses  for  the  State 
had  been  examined  when  the  motion  was  made.      A  motion  timely 
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made,  so  as  to  enable  the  State  to  have  the  testimony  of  the  overt 
act  written,  would  present  a  different  question.  As  it  was,  we  have 
not  found  in  this  case  that  the  Statute  113  of  1896  applies. 

In  considering  either  theory  (the  defendant's  or  the  State)  it  does 
not  appear  to  us  that  the  ruling  of  the  District  Judge  was  error. 

The  judgment  is  affirmed. 


48  14?^ 

No.  12,256.  i?.829| 

Thb  Southbrn  Chemical  and  Fertilizing  Oo.  vs.  the  Board      t\  ^&8i 
OF  Assessors  et  als. 

The  exemption  from  taxation  of  a  class  of  manufacturing  corporations  Is  nol 
affected  by  the  fact  that  the  corporation  engages  In  a  business  distinct  from 
manufacturing,  the  exemption  being  confined  to  the  property  employed  in 
the  manufacturing  designated  In  the  exemption  provision  in  the  Constitution. 
Constitution,  Art.  207,  Act  No.  92  of  1886. 

The  processes  applied  by  suitable  machinery  to  animal  matter  and  the  oflal  of  the 
city  resulting  In  yaporfzing  the  moisture,  disposing  of  the  gases,  separating 
the  grease  or  oils  of  such  refuse  and  matter  and  the  residuum  converted  Into  a 
fertilizer  Is  the  manufacture  of  such  fertilizers  within  the  scope  of  the  provi- 
sions of  the  Constitution  exempting  from  tnxation  property  employed  In 
manufactories.    See  the  article  and  the  act  of  1S86  above  cited. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
"^  *     Monroej  J. 


Rogers  dr  Dodds  and  Farrar,  Jonas  d:  Kruttschnitt  for  Plaintiff, 
Appellee. 


Samuel  L,  Qilmore^  City  Attorney,  and  W.  B.  Sommerville,  Assistant 
City  Attorney,  and  Frank  C.  Zacharie  for  Defendants,  Appellants. 


Argned  and  submitted  November  20,  189S. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  appeal  is  by  the  defendant  from  a  judgment 
reducing  the  assessments  of  plaintiff's  property. 

The  plaintiff  is  a  corporation  organized  to  execute  a  contract  with 
the  city  of  New  Orleans  to  remove  and  dispose  of  the  garbage  and 
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pilings  of  the  city  and  to  mannfactare  chemicala,  oils,  soaps,  candles 
and  other  similar  articles,  and  for  these  purposes  to  erect  and  main- 
tain mills  and  the  necessary  plant.  It  is  in  proof  that  plaintiff  has 
purchased  property,  erected  baildiugs  and  provided  the  machinery 
for  the  manufacturing  purposes  stated  in  the  charter.  The  claim  of 
the  company  is  that  it  is  entitled  to  an  exemption  from  taxation  on 
such  property  under  Art.  207  of  the  Constitution,  as  amended  by  the 
Act  No.  92  of  1884,  which,  with  other  exemptions,  declares  that 
property,  capital  and  machinery  employed  in  the  manufacture  of 
fertilizers  and  chemicals,  shall  be  exempt  from  taxation,  provided 
that  more  than  five  hands  shall  be  employed. 

It  seems  that  the  plant  of  the  company  includes  receiving  vats,  in 
which  are  placed  dead  animals,  refuse  from  kitchens  and  other 
offal.  By  a  heating  process  and  the  use  of  chemicals  the  moisture 
from  this  matter  is  vaporized,  the  gases  disposed  of,  and  grease  or 
oil  is  extracted.  The  re9iduum  in  the  vats,  thus  relieved  of  moist- 
ure and  the  grease  or  oil  <*  cooked,"  as  the  witnesses  express  it,  is 
adapted  for  fertilizing  purposes  and  used  as  a  fertilizer.  This  pro- 
cess of  manufacture  is  detailed  at  length  by  the  witnesses,  and  the 
results  or  products  presented  in  the  testimony  are  grease  or  oil 
extracted  from  the  animal  matter,  and  the  residuum  or  tankage, 
rich,  it  is  testified,  in  ammonia,  is  ground  in  the  mill  of  the  com- 
pany, sacked  and  used  as  a  fertilizer. 

The  defendant  urges  that  the  processes  used  by  plaintiff  are  ''re- 
duction and  conversion  "  of  the  garbage,  and  hence  the  plaintiff  is 
not  a  manufacturer.  But  we  must  accept  from  the  record,  that  the 
results  produced  by  plaintilT  are  elTected  by  the  machinery,  agencies 
and  appliances  of  a  manufacturing  establishment,  and  the  garbage 
that  goes  into  the  vats  and  extractors  is  changed  into  oil  or  grease 
and  fertilizers,  that  is  to  say,  garbage,  in  vats  subjected  to  the  action 
of  heat,  steam  and  naphtha,  is  changed  into  oils  and  fertilizers.  It 
seems  to  us  that  whether  "  conversion  or  reduction,"  the  processes 
and  results  are  those  incident  to  manufacturing,  in  the  accustomed 
sense  of  the  word  in  the  contemplation  it  is  to  be  supposed  of  the  law- 
giver in  granting  the  exemption  from  taxation  of  property  employed 
in  the  manufacture  of  the  various  products  specified,  including 
chemicals  and  fertilizers.  The  defendant  further  contends,  that  the 
main  business  of  plaintiff  is  to  remove  garbage  from  the  city;  that 
the  use  it  makes  of  the  garbage  is  the  mere  incident  of  that  business. 
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and  hence  the  plaintiff  is  not  a  manufacturer.  Bat  the  act  of  incor- 
poration declares  the  objects  of  the  company  to  be  the  execution  of 
the  contract  with  the  city,  for  collecting  and  disposing  of  the  city 
garbage,  street  pilings  and  refuse,  and  to  manufacture  chemicals, 
fertilizers,  soaps,  candles  and  similar  articles,  and  for  such  purposes, 
to  erect  and  maintain  mills,  plants  and  manufacturing  establish- 
ments. The  ordinance  of  the  council,  under  which  the  contract  was 
awarded  to  plaintiff,  is  to  remove  and  dispose  of  the  garbage.  This 
function  in  aid  of  the  cleanliness  of  the  city  is  distinct  from  the  man- 
ufacturing business  annonnced  in  plaintiff's  charter.  That  business, 
then,  can  not  be  deemed  an  incident  to  removing  garbage,  except 
in  the  sense  that  the  garbage  is  used  in  plaintiff's  manufactory,  but 
obviously,  as  it  seems  to  us,  this  police  function  of  plaintiff,  under  its 
contract,  can  have  no  influence  in  determining  whether  besides,  it  is 
not  a  manufacturer  in  the  sense  of  the  exemption  provision  in  the 
Constitution.  The  Ernst  case  cited  in  defendant's  brief  (State  ex  rel. 
Ernst  &  Co.  vs.  Board  of  Assessors,  86  An.  347)  maintained 
that  tlie  rice  miller  was  not  a  manufacturer  of  flour,  because  in 
cleaning  the  rice,  dust  was  thrown  off  which  was  sold  as  rice  flour. 
There  is,  in  our  view,  no  analogy  between  the  decision  and  the  point 
here,  whether  a  manufacturer  is  stripped  of  that  character  because 
of  his  contract  with  the  city  to  remove  garbage.  Again,  it  is  claimed 
by  the  defendant  that  the  making  of  oil  or  grease,  is  not  a  manufact- 
ure within  the  exemption  claimed.  Oil  is  not  specified  in  the 
exemptions.  Qrease,  in  our  opinion,  however,  produced,  carries  no 
exemption  from  taxation.  We  pass  over  the  contention  whether  oil 
is  within  the  meaning  of  chemicals  as  the  term  is  usually  employed. 
But  under  the  evidence  in  this  case,  in  producing  the  fertilizer,  the 
manufacture  of  which  is  clearly  within  the  exemption,  the  oil  is 
extracted.  It  seems  to  us  that  the  exemption  is  not  lost,  because  in 
the  manufacture  of  an  article  that  does  exempt  from  taxation, 
another  product  is  also  evolved. 

We  are  asked,  in  any  event,  to  exempt  the  property  only  to  the 
extent  it  is  used  for  the  manufacture  of  exempted  products,  and  to 
apply  the  rule  of  distribution  in  the  Washburne  case.  (Washburne 
vs.  City  of  New  Orleans  et  ala,^  43  An.  226.)  There  is  no  basis  sup- 
plied by  the  record  on  which  we  could  make  this  apportionment.  It 
is  in  evidence  that  a  portion  of  the  property — i.  e.,  wagons,  mules, 
the  crematory  to  burn  that  part  of  the  garbage  not  susceptible  of  use 
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for  mannfactoriDg  purposes  and  other  appliances,  are  osef ol  for  the 
performance  of  the  contract  of  the  city,  bat  are  not  part  of  or 
needed  for  the  manafactoiy.  The  lower  court,  in  its  opinion,  has 
maintained  the  assessment  on  all  such  property  not  connected  with 
the  manufactory.  We  think,  under  the  testimony,  this  apportion- 
ment is  the  only  rule  we  can  apply. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  aflirmed  with  costs. 


No.  12,273. 
State  op  Louisiana  vs.  Michel  Stelly. 

It  is  flufflcfent  that  an  iDdlctmeDt  framed  aoder  the  provlsiODS  of  a  statotft 
denouncinjir  a  statutory  offence  should  charge  a  yiolation  thereof  In  the  identi- 
cal language  of  the  statute,  or  thdt  of  similar  Import. 

An  indictment  charging  in  one  count  the  malicious  altering  of  the  mark  or  brand 
of  one  hog,  and  in  another  count  the  larceny  of  one  hog.  Is  sufficient  In  law. 

An  Indictment  charging  In  one  count  the  malicious  altering  of  the  mark  or  t>rand 
of  a  hog,  the  property  of  a  certain  person  named,  and  in  another  count  the 
larceny  of  a  hog,  the  property  of  the  same  person  named,  does  not  necessarily 
denounce  two  contemporaneous  acts  forming  parts  of  the  same  transaction, 
so  as  to  render  two  distinct  and  separate  sentences  thereunder  null  and  roid. 
Bain«;  two  distinct  offence?  of  the  sime  generic  cliaracters  same  were  pleada- 
ble In  one  and  the  same  indictment  in  two  separate  counts. 

A  PPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
-**     of  St.  Landry.     Duprij  J. 


M.  J.  Cunningham^  Attorney  Qeneral,  and  R,  Lee  Oarland^  District 
Attorney,  for  Plaintiff,  Appellee. 


Perrault  &  Bailey  for  Defendant,  Appellant. 


Submitted  on  briefs  November  21,  1896. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.    The  defendant  was  indicted  forthe  crime  of  having 
maliciously  and  feloniously  altered  the  mark  of  a  hog,  the  property 
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of  Isaac  Rider,  in  one  count,  and  also  with  the  crime  of  larceny  of 
one  hog,  the  property  of  Isaac  Rider,  in  another  coant. 

On  the  trial  there  was  a  general  verdict  of  *'  guilty  in  manner  and 
form  as  charged  in  the  bill  of  indictment,  and  thereupon  the  trial 
Judge  pronounced  two  judgments  or  sentences  against  the  defendant. 
In  the  first  he  sentenced  him  to  one  year's  imprisonment  for  the 
commission  of  the  crime  of  having  feloniously  and  maliciously  altered 
the  mark  of  a  hog,  and  in  the  second  he  sentenced  him  to  one  year's 
imprisonment  in  the  penitentiary  for  the  larceny  of  a  hog. 

The  defendant's  counsel  filed  a  motion  to  quash  the  indictment  on 
the  ground  that  in  the  first  count  it  is  not  charged  that  the  alleged 
alteration  of  the  mark  of  the  hog  was  made  '<  with  intent  to  steal," 
and  that  the  second  count  does  not  describe  the  stolen  property  ^'by 
giving  a  description  of  the  size,  sex,  color,  age,  etc.,  so  as  to  support 
the  plea  of  autre  fois  acquit  or  autre  fois  convict  as  required  by  the 
statutes,"  and  that  in  consequence  of  said  failure  and  omission  the 
indictment  is  null  and  void. 

This  motion  was  submitted  to  and  overruled  by  the  court,  but 
counsel  retained  no  bill  of  exceptions  to  the  ruling  of  the  court,  re- 
lying exclusively,  upon  an  assignment  of  errors  filed  in  this  court. 


The  first  count  of  the  indictment  was  framed  under  and  in  pur- 
suance of  the  provisions  of  Section  Three  (3)  of  Act  8  of  1870, 
extra  session,  which  declares  that  "  whoever  shall  feloniously  or 
maliciously  mark  or  brand,  or  alter,  or  deface  the  mark  or  brand  of 
any  horse,  mare,  gelding,  colt,  ass,  mule,  neat  cattle,  hog,  sheep  or 
goat  shall  on  conviction  be  imprisoned  at  hard  labor  or  otherwise,  etc." 
u  Treating  this  as  a  question  of  law  apparent  upon  the  face  of  the 
indictment,  and  a  matter  of  substance  which  the  defendant  may 
assign  in  this  court  as  error,  we  think  it  evident  that  counsel  for 
the  defendant  is  in  error,  as  the  charge  of  the  first  count  is  of  the 
violation  of  a  special  statute,  and  consequently  the  crime  denounced 
therein  is  a  statutory  offence,  and  may  be  charged  in  the  indictment 
in  the  identical  words  of  the  statute  or  those  of  eqaivalent  import. 
Knoblock's  Criminal  Digest,  p.  233,  and  the  authorities  therein  col- 
lated. 

The  words  of  the  statute  are  felonioasly  and  maliciously  alter  or 
deface  the  mark  or  brand  of  any  one  of  the  animals  enumerated.    It 
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does  not  employ  the  phrase  *<  with  latent  to  steal,"  nor  any  other  of 
similar  import,  and  the  indictment  wonld,  in  onr  opinion,  have  been 
bad  if  same  had  been  employed. 

II. 

It  was  unnecessary  for  the  indictment  to  have  mentionei  the  par- 
ticular mark  of  the  hog  that  is  charged  to  have  been  altered,  nor 
whose  mark  it  was.  The  indictment  does  specify  the  name  of  the 
owner  of  the  hog,  the  mark  of  which  defendant  altered,  and  pre- 
sumably the  hog  bore  his  mark. 

This  description  fulfils  the  requirement  of  the  statute  in  every 
essential  particular. 

III. 

The  animal  is  described  in  each  of  the  two  counts  of  the  indict- 
ment as  one  hog,  the  property  of  Isaac  Rider,  and  in  our  opinion  that 
was  a  sufficient  description  to  satisfy  the  requirements  of  the  law, 
and  put  the  defendant  upon  his  guard  with  reference  to  the  com- 
mission of  the  particular  crime  he  was  called  upon  to  answer  for. 

With  regard  to  the  want  of  proper  description  in  the  first  count, 
we  think  it  is  disposed  of  by  the  discussion  in  the  two  preceding 
paragraphs ;  and  with  regard  to  that  in  the  second,  it  is  conformable 
to  the  rules  of  criminal  proceedings  often  sanctioned  by  this  court. 

In  any  event  the  objection  is  one  of  a  purely  formal  defect  which 
is  apparent  on  the  face  of  the  indictment,  and  can  only  be  taken 
advantage  of  by  demurrer  or  motion  to  quash  before  the  jury  is 
sworn;  and  same  is  amendable  instanter,  and  the  trial  proceeded 
with.     Rev.  Stats.,  Sec.  1064. 

The  defendant's  counsel,  should  have  reserved  a  bill  of  exceptions 
to  the  overruling  of  his  motion  to  quash  and  pressed  his  objection 
here.  Bat  our  predecessors  held  in  State  vs.  King,  31  An.  179,  that 
an  indictment  charging  the  defendant  with  stealing  '<  one  mule  " 
was  good  and  sufficient — citing  Gabriel  vs.  State,  40  Ala.  357;  Peo- 
ple vs.  Littlefield,  5  Cal.  355. 

And  in  State  vs.  Carter,  33  An.  1214,  it  was  held  that  the  descrip- 
tion of  the  thing  stolen,  in  an  information  for  larceny  being  ''  one 
hog,  the  property  of  A.  B."  is  sufficient — citing  McBride  vs.  State, 
13  Bush.  337;  Taylor  vs.  State,  44  Ga.  263;  Grant  vs.  State,  2  Texas 
Ap.  163;  State  vs.  Mansfield,  33  Texas  Ap.  129;  Washington  ve. 
State,  58  Ala.  355;  2  Bishop  Orim.  Proc,  Sec.  700. 

This  objection  is  not  well  grounded. 
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IV. 

The  objection  that  there  is  no  name  laid  in  either  count  of  the 
indictment,  by  stating  the  place  where  the  alleged  crime  was  com- 
mitted, is  a  mere  formal  defect — conceding  that  i&  be  a  defect,  at  all — 
and  can  cot  be  taken  advantage  of  by  an  assignment  of  error, 
especially  in  the  absence  of  any  averment  to  that  effect  in  a  motion 
to  qnash,  and  exception  taken  to  an  unfavorable  ruling  of  the  trial 
Judge. 

It  is  covered  by  the  authorities  cited  in  the  preceding  paragraph. 

While  it  is  true  that  the  charge  of  one  count  in  the  indictment 
relates  to  the  malicious  and  felonious  altering  of  the  mark  of  a  hog, 
and  that  of  the  other  count  relates  to  the  larceny  of  the  same  hog,  it 
does  not  follow  that  these  two  felonious  acts  were  necessarily  con- 
temporaneous and  formed  parts  of  the  same  identical  transaction,  so 
as  to  render  two  separate  sentences  thereunder  null  and  void. 
There  is  nothing  on  the  indictment  to  show  that  such  was  the  case. 
It  may  well  be  that  the  proof  at  the  tHal  showed  that  the  altering  of 
the  mark  of  the  hog  was  preparatory,  to  all  appearances,  to  the  con- 
tempi  ited  subsequent  larceny,  and  was  expected  by  the  accused  to 
conceal  the  theft  and  prevent  detection. 

The  two  crimes  charged  are  distinct  one  from  the  other  and  are 
denounced  by  two  separate  statutes,  bat  of  the  same  generic  char- 
acter. 

We  deem  it  a  well  recognized  principle  in  our  jurisprudence, 
as  well  as  at  common  law,  that  such  offences  are  pleadable  in  different 
counts  of  the  same  indictment.  Knoblock^s  Orim.  Dig.,  pp.  241  et 
8eq,j  and  the  authorities  there  cited. 

Our  examination  and  study  of  this  case  has  led  us  to  the  conclusion 
that  the  trial  judge  has  committed  no  error  entitling  the  defendant 
to  relief  at  our  hands. 

Judgment  affirmed. 


No.  12,276. 
State  of  Louisiana  vs.  John  Beuno. 

Tbeappofntmentof  njtiry  oominisslon  and  tho  drawing  of  a  Jury  by  it  under  a 
law  which  has  uotbeen  promulgated  are  illegul,  null  and  void. 
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APPEAL  from  the  Nineteenth  Judicial  District  Court  for  the  Parish 
of  Iberia.     VoorhieSy  J. 


M,  J,  Ounninghamj  Attorney  General,  and  L.  T,  Dulaney,  District 
Attorney  pro  tempore,  for  Plaintiff,  Appellee. 


A,  &  Ckaa,  Fontelieu  and  David  Todd  for  Defendant,  Appellant. 


Submitted  on  briefs  November  21,  1896. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

McEnebt,  J.  The  defendant  was  indicted  for  murder  and  found 
guilty  without  capital  punishment,  and  sentenced  to  imprisonment 
for  life.  He  prosecutes  this  appeal.  He  filed  a  motion  to  quash  the 
venire,  on  the  ground  that  the  District  Judge  ordered  the  jury  to  be 
drawn  in  pursuance  of  Act  99  of  1896,  and  that  at  the  time  said  order 
was  given  and  the  jury  drawn,  Act  99  of  1896  had  not  become  a  law 
in  the  parish  of  Iberia. 

The  judge  appointed  the  Jury  commissioners  by  virtue  of  said  act 
on  28th  of  July,  1896.  The  jury  commission,  on  August  10,  met  and 
drew  the  jury.  Act  99  of  1896  was  promulgated  at  the  capital 
of  the  State,  in  the  official  journal,  on  July  24,  1896.  Art.  40  of 
the  Constitution  provides  that  ''  no  law  passed  by  the  General 
Assembly,  except  the  General  Appropriation  Act,  or  act  appro- 
priatiug  money  for  the  expenses  of  the  General  Assembly,  shall 
take  effect  until  promulgated.  A  law  shall  oe  considered  promul- 
gated at  the  place  where  the  State  journal  is  published  the  day  after 
the  promulgation  of  such  law  in  the  State  journal,  and  in  all  other 
parts  of  the  State  twenty  days  after  such  promulgation."  It  is  clear 
that  the  jury  commission  was  appointed,  and  the  jury  drawn  by  said 
commission  under  a  law  that  was  not  in  existence  at  the  time. 

The  motion  to  quash  the  venire  should  have  prevailed.  State  vs. 
Clark  et  ato.,  46  An.  1409. 

The  verdict  and  sentence  are  annulled  and  set  aside,  and  it  is  now 
ordered  that  this  case  be  remanded,  to  be  proceeded  with  in  due 
course  of  law. 
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No.   12,289. 
State  op  Louisiana  vs.  D.  W.  Pabry. 

Wbilc  to  sustain  a  conylction  for  larceny  It  should  be  proven  that  the  goods  and 
chattels  alleged  to  have  been  stolen  were  feloniously  stolen,  taken  and  carried 
away,  the  indictment  is  not  fatally  defective  if  the  word  "away  "  Is  omitted 
and  the  meaning  Is  supplied  by  other  words. 

The  words  "feloniously  steal,  take  and  carry,"  mean  the  felonious  taking  and 
carrying  away  the  personal  goods  of  another. 

APPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish  of 
De  Soto.     Hally  J. 

M,  J.  Cunningham^  Attorney  General,  and  J.  B,  Lee,  District  Attor- 
ney, for  Plaintiff,  Appellee. 


H.  T.  Liverman  and  William  Qosa  for  Defendant,  Appellant. 


Submitted  on  briefs  November  21,  1896. 
Opinion  handed  down  November  80,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  defendant  was  convicted  and  sentenced  for  steal- 
ing two  heifers. 

The  indictment  charged  that  ha  "  did  steal,  take  and  carry  two 
heifers,'*  omitting,  presumably  by  oversight,  the  word  "away." 

He  moved  in  arrest  of  judgment  on  the  ground  that  the  indictment 
failed  to  charge  an  asportation  of  the  property. 

Without  contradiction  larceny  is  the  felonious  stealing,  taking  and 
carrying  away  personal  property  of  another. 

It  none  the  less  remains  true  that  in  an  indictment  an  offence  may 
be  charged  in  words  conveying  the  meaning  of  the  statute. 

The  defendant  is  unquestionably  charged  with  taking  and  carrying 
away  feloniously  the  goods  and  chattels  of  another.  The  words  as 
used  charge  an  asportation  of  the  property.  Mr.  Bishop  in  his  work 
on  Criminal  Procedure,  p.  698,  8d  Ed.,  says: 

"  •  Carry  away,'  *  lead  away  '  or  «  drive  away,'  are  probably 
unnecessary  where  the  word  steal  is  employed,  for  it  includes  their 
meaning." 
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The  point  has  not  been  decided  heretofore  by  this  coart.  We 
have  sought  sapport  by  reference  to  decisions  of  coarts  in  other 
jurisdictions. 

We  find  that  in  the  State  vs.  Chambers  (2  Green's  Report,  308) 
the  Supreme  Court  of  Iowa  held  that  the  word  '-  steal"  means  the 
felonious  taking  and  carrying  away  of  the  goods  of  another.  Again, 
in  the  State  vs.  Mann,  25  Ohio,  C68,  in  an  indictment  for  larceny  of 
a  sheep,  it  was  charged  that  the  defendant  did  feloniously  steal, 
take  and  drive  the  sheep,  without  alleging  that  he  drove  or  carried 
it  ''away;"  it  was  held  that  the  indictment  sufficiently  described 
the  ofifence,  for  the  reason  that  the  word  ''  steal  "  implied  a  carrying 
away.  Lastly,  in  the  United  States  Digest,  New  Series,  Vol.  VII, 
1876,  p.  616,  No.  33,  we  find  "The  word  steal  in  an  indictment 
Implies  a  carrying  away." 

Without  expressing  any  opinion  as  to  whether  ''  steal "  is  as  all- 
embracing  in  meaning  as  stated  in  the  cited  authorities,  we  think 
the  indictable  offence  is  clearly  and  specifically  charged.  The 
charge  of  ''  asportation  "  would  not  be  more  evident  if  the  word 
''  away  "  had  been  written  in  the  indictment. 

If  one  feloniously  steals,  takes  and  carries  goods  and  chattels, 
there  must  be  asportation.  The  character  of  the  offence  is  set  forth 
and  the  defendant  could  not  be  misled. 

This  being  the  case  we  can  bat  regard  the  indictment  as  sufficient. 

Judgment  affirmed. 


No.   12,162. 
Succession  of  William  Stuart. 

On  Motion  to  Dismiss. 
It  is  no  cause  for  the  dismissal  of  an  appeal  that  a  record  has  been  omitted  from 
the  transcript  ^hich  was  not  filed  in  evidence.    It  could  form  no  part  of  tho 
record,  not  having  been  flled. 

On  the  Mebits. 

The  stepdaughter  is  not  bound  by  the  tics  of  consanguinity  to  render  her  step- 
father gratuitous  scrvicus  as  a  nurse  and  attendant  during  illness  and  decrepl. 
tudc;  but  for  such  bcrvicos  she  Is  entitled  to  compensation. 

In  case  the  evidence  fairly  supports  the  demand  and  no  countervailing  evidence 
was  offered  at  the  trial,  this  court  will  not  revi^rso  the  finding  of  the  district 
judge. 
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Succession  of  8tn<irt. 

APPEAL  from  the  Civil  District  Oourk  for  the  Parish  of  Orleans. 
ElliSy  J. 


W,  8,  Benedict  for  Miss  Edward  Auna  O'Connor,  Appellee. 


Bernard  Titche  for  H.  Abes,  Opponent. 


Rice  &  Montgomery  for  Mrs.  Mirgaret  Fannell,  Opponent,  Appel- 
lant. 


Motion  to  Dismiss. 

Submitted  on  briefs  Jane  1,1396. 
Opinion  handed  down  Jane  15,  1896. 

On  Merits. 

Submitted  on  briefs  November  2,  1896. 
Opinion  handed  down  November  16,  1896. 
Rehearing  refused  December  14,  1896. 


On  Motion  to  Dismiss. 

The  opinion  of  the  court  was  delivered  by 

McEnery,  J.  H.  Abes  and  Mrs.  Fannell  filed  oppositions  to  the 
account  of  the  executor.     They  appealed  from  adverse  judgments. 

The  motion  to  dismiss  is  on  the  ground  that  the  transcript  is  incom- 
plete and  the  fault  is  imputable  to  the  appellants.  There  is  an  affi- 
davit in  the  record  made  by  counsel  for  Abes,  that  the  documents 
not  found  in  the  transcript  were  never  filed,  and  form  no  parb  of  the 
record.  One  of  the  documents  has  reference,  exclusively  to  the 
opposition  of  Abes.  Without  this  document  he  can  obtain  no  rever- 
sal of  the  judgment,  if  it  would  bring  about  such  a  result.  He  is  in 
the  record  with  only  his  opposition.  Bat  the  record  is  complete, 
and  the  clerk's  certificate  sufficient. 

The  failure  to  file  in  evidence  the  judgment  of  Abes  can  not  affect 
the  appeal  of  Mrs.  Funnell. 

The  motion  to  dismiss  is  denied. 
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On  the  Merits. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  controversy  raised  in  this  c{tse  is  with  reg^ard, 
principally  to  two  items  of  the  executor's  provisional  account  of 
administration;  one  is  that  of  $1763. *25  in  favor  of  Miss  Edward 
Anna  O'Connor  for  services  rendered  in  nursing  and  attendance  on 
the  deceased ;  and  the  other  is  a  privilege  claim  in  favor  of  Stuart 
and  Adams  for  $395. 

Several  of  the  recognized  ordinary  creditors  filed  oppositions  to 
the  homologation  of  the  account  in  its  entirety,  questioning  every 
item  on  the  list  of  privileged  debts;  but  on  the  trial  either  no  proof 
was  administered,  or  the  oppositions  were  abandoned  as  to  all, 
except  to  the  two  items  above  specified. 

On  the  trial,  the  judge  a  quo  heard  -the  evidence,  and,  being  satis- 
fied of  the  correctness  of  the  controverted  items,  rendered  judgment 
approving  the  account  in  its  entirety,  and  homologating  same,  and 
opponents  have  appealed. 

The  following  is  the  exact  copy  of  the  account  which  Miss  O'Con- 
nor rendered  to  the  executors,  viz. : 

To  serrices  as  nurse  dnrlnff  last  Illness  of  dc^onsed  from  June  20, 1891,  to 

June  28,  1892,  one  yeur  uud  eii;ht  dayn,  at  $5  pur  day %\,W5  00 

Less  credit lOl  96 

Balance  duo $1.7W  26 

It  appears  that  William  Stuart  died  on  June  28,  1892,  and  that  his 
will  was  thereafter  probated  and  his  executors  qualified  and  began 
the  administration  of  his  estate. 

This  claim  was  presented  to  the  executors,  and  the  evidence  shows 
that  they  acknowledged  and  approved  it  as  a  privileged  indebted- 
ness of  the  deceased,  and  subsequently  entered  same  upon  their  pro- 
visional account. 

As  furnishing  an  accurate  statement  of  the  evidence  appertaining 
to  his  claim  we  append,  in  its  entirety,  the  reasons  which  JUDOB 
Ellis  assigned  for  his  judgment,  viz. : 

»*  The  account  of  W.  W.  Sutclifife  has  been  disposed  of  by  agree- 
ment of  the  parties,  and  the  claim  of  Miss  O'Connor  alone  is 
to  be  decided.     I  havs  read  the  record,  as  I  have  heard  it  recorded. 

•*The  step-daughter  was  the  constant  attendant  of  the  deceased, 
ministered  to  his  wants,  and  brightened  his  life  from  the  moment 
that  blindness  fell  upon  him  till  the  day  of  his  death. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1487 

Saocession  of  Stuart. 

<*I  know  of  no  rale  to  measure  the  value  of  the  services  of 
a  faithful  and  dutiful  daughter;  but  here  a  formal  bill  is  presented 
for  services  as  nurse,  and  I  have  to  deal  with  the  matter  regardless 
of  sentiment.  The  proof  is  that  a  capable  nurse  could  not  have  been 
hired  for  less  than  is  here  charged.  The  deceased  was  helpless,  and 
the  claimant  recognized  in  this  account  was  his  constant  nurse  and 
attendant.  It  is  difficult  for  one  who  has  not  served  to  appreciate 
the  confinement,  the  weariness  and  discomfort  of  attending  such  a 
patient  night  and  day  for  so  long  a  period  as  one  year. 

''In  this  case,  similar  services  antedated  the  last  year  of  the 
l<fe  of  the  deceased  for  several  years,  and  the  prior  services 
more  than  compensate  aught  that  claimant  received  in  the  way 
af  board,  clothing,  etc.,  from  deceased.  She  was  only  the  step- 
daughter— ^not  an  heir  at  law  or  by  blood.  All  the  heirs  approved 
the  claim  as  just,  and  were  her  claim  rejected,  the  amount,  after 
paying  costs,  that  would  go  the  creditors  would  be  small. 

*'She  has  been  paid  one  hundred  and  one  dollars  and  seveuty-flve 
cents,  and  I  fix  the  balance  due  the  claimant  at  fifteen  hundred  dol- 
lars, and  as  thus  modified,  the  claim  will  stand  in  the  account  due 
her  with  privilege. 

''This  is  for  the  last  year, prescription  having  barred  all  claims  for 
more  than  a  year.  This  is  less  than  five  dollars  a  day,  but  on  the 
whole  case  I  think  it  is  fair.  Oppositions  sustained  to  this  extent 
only,  as  to  said  item,  and  otherwise  overruled.  As  amended, 
account  homologated  and  funds  ordered  distributed,  succession  to 
pay  costs." 

Opponents  adduced  no  countervailing  evidence.  This  is  qaite  a 
peculiar  case  and  singularly  circumstanced.  Miss  O'Connor  was 
only  a  step-daughter  of  the  deceased,  and  was  not  bound  by 
the  ties  of  consanguinity  to  serve  her  step-facher  gratuitously.  It  is 
possibly  true  that  she  was  indebted  to  him  for  clothing  he  furnished 
and  also  for  board,  but  she  had  rendered  services  to  deceased  for 
some  time  previous  to  the  commencement  of  the  account  in  ques- 
tion, and  these  may  be  considered  thereby  compensated.  This  was 
the  view  the  judge  a  quo  entertained. 

We  are  not  disposed  to  question  the  correctness  of  the  opinion  of 
our  learned  brother  in  this  particular.  Bat  the  evidence,  in  our 
Judgment,  does  not  support  the  claim  of  Stuart  &  Adams  for  three 
hundred  and  ninety- five   dollars,  and  in  this  respect  the  decree 
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Bhoald  be  amended.     The  approval  of  the  ezecntors  suspended  pre- 
scription. 

It  is  ordered  and  decreed  that  the  judgment  appealed  from  be  so 
amended  as  to  reject  and  disallow  the  claim  of  Stuart  &  Adams  for 
three  hundred  and  ninety- five  dollars,  and  that  as  thus  amended, 
same  be  affirmed  at  the  cost  of  the  succession. 


No.  12,294. 
State  of  Louisiana  vs.  Oeobgb  Wright. 

48  1488 

50  ^^^y         There  Is  no  oocasion  for  tho  reduotion  of   testimony  to   writing  when  the  eyf- 

dunce  ag:iinse  the  accused  has  been  rejected  and  disallowed  as  incompetent 

f^iid  Inudinissiblc. 
It  Is  not  tho  duty  of  the  clerk  of  court  to  reduce  to  writing  special  charges 

which  the  counsel  of  defcndint  desires  tho  trial  Judge  to  give  to  the  Jury,  for 

the  purpose  of  settling  a  difference  between  the  Judge  and  counsel  as  to  what 

were  the  precise  terms  of  the  alleged  special  charge. 

A  PPEAL  from  the  Tenth  Judicial  District  Court  for  the  Parish  of 
-^     Avoyelles.     Cullom,  Jr,,  J. 


M.  J,  Cunningham,  Attorney  General,  Phanor  Breazeale,  District 
Attorney  (J?.  A,  SimmonSy  Jr.,  of  Counsel),  for  Plaintiff,  Appellee. 


William  B.  Howard  for  Defendant,  Appellant. 


Submitted  on  briefs  November  21,  1896. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  defendant  was  indicted  for  the  crime  of  burglary 
of  a  storehouse  in  the  night-time,  armed  with  a  dangerous  weapon,^ 
with  intent  to  steal,  and  also  with  the  crime  of  larceny  of  certain 
personal  effects,  property  of  the  proprietor  of  the  aforesaid  store- 
house, which  he  had  burglariously  entered — the  indictment  being  in 
two  counts. 

On  the  trial  there  was  a  verdict  of  guilty  and  the  court  sentenced 
the  defendant  to  three  years'  imprisonment  in  the  penitentiary,  and 
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from  the  verdict  and  sentence  be  has  appealed,  relying  npon  fonr 
bills  of  exceptions  and  a  motion  for  new  trial. 


The  ftrst  bill  of  exceptions  relaites  to  the  refnsal  of  the  jndge 
to  allow  the  testimony  to  be  reduced  to  writing  in  pursuance  of  the 
provisions  of  Act  118  of  1896.  The  judge  assigns  as  his  reason  for 
this  refusal  that  it  was  shown  by  the  State's  testimony  that  the  con- 
fession **  was  made  under  circumstances  of  violence  "  and  was  not 
permitted  to  go  to  the  jury  as  evidence,  and  that,  consequently,  it 
was  unnecessary  to  delay  the  trial  to  have  the  testimony  reduced  to 
writing. 

The  confession  having  been  superinduced  by  violence  was  clearly 
inadmissible  and  properly  rejected ;  hence  the  accused  was  without 
interest  to  further  prosecute  the  inquiry. 

II. 

The  second  bill  relates  to  the  refusal  of  the  trial  judge  to  cause  the 
jury  to  retire  and  remain  absent  during  the  examination  of  the 
witnesses  in  relation  to  the  defendant's  alleged  confession,  on  account 
of  which  declination  defendant  sustained  injury  entitling  him  to 
relief. 

The  judge's  statement  is  that  in  the  course  of  the  examination  of 
a  witness  for  the  State,  he  was  asked  whether  or  not  the  defendant 
had  made  a  confession,  to  which  question  the  witness  responded 
'*  yes  "  before  objection  could  be  made  by  defendant's  counsel;  that 
thereupon  the  question  was  propounded  as  to  what  the  confession 
was,  when  counsel  for  the  defendant  requested  the  court  to  examine 
the  witnesses  with  a  view  to  ascertain  whether  the  confession  was 
admissible,  and  to  retire  the  jury  during  the  progress  of  the  exami- 
nation; that  although  he  did  not  direct  the  jury  to  retire  as 
requested,  the  alleged  confession  was  not  allowed  to  go  to  the  jury, 
and  he  **  instructed  the  jury  not  to  regard  the  answer  of  the  witness 
that  a  confession  had  been  made." 

In  view  of  the  fact  that  the  question  was  asked  ani  immediately 
answered  in  the  affirmative  before  an  objection  could  be  interposed, 
all  that  there  remained  to  be  done  was  what  the  judge  did  do — 
instruct  the  jury  not  to  regard  the  statement  of  the  witness.  lb  was 
proper  that  the  jury  should  have  been  directed  to  retire  during  the 
94 
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progress  of  this  investigation,  as  it  was  a  matter  for  the  ear  of  the 
conrt  alone;  bat  in  view  of  the  resalt  we  can  not  perceive  how  any 
injury  was  done  the  defendant.  There  is  in  this  no  ground  for  a 
reversal  of  the  verdict  of  the  jury. 

III. 

The  third  bill  relates  to  an  alleged  special  charge  of  defendant's 
counsel  which  the  trial  judge  declined  to  give ;  but  between  counsel 
and  the  judge  there  is  a  disagreement  as  to  what  was  the  special 
charge  requested  and  refused. 

The  judge  assigns,  among  other  things,  that  the  <*  court  cau  not 
agree  that  such  a  charge  as  the  (one  recited)  above  was  requested ; 
had  it  been,  in  the  terms  set  forth,  the  court  would  have  recognized 
at  once  that  the  charge  was  copied  directly  from  a  text  writer,  and 
would  have  so  charged  the  jury.  Counsel  for  defendant  did  prefer 
a  request  in  writing,  but  not  in  form  or  substance  of  the  above.  The 
paper  was  lost  or  mislaid ;  but  the  court  is  positive  that  no  such 
charge  wab  demanded." 

Following  precedents,  we  must  accept  the  statement  of  the  trial 
judge,  and  that  is  conclusive  as  to  the  correctness  of  his  ruling. 

IV. 

The  fourth  bill  relates  to  certain  other  requested  special  charges 
alleged  to  have  been  requested  by  defendant's  counsel  and  refused 
by  the  court,  but  concerning  the  character  and  substance  of  which 
there  was  a  difTerence  between  counsel  for  defendant  and  the  conrt. 

It  appears  at  the  time  there  was  some  discussion  on  the  question, 
and  counsel,  excepting  to  the  action  and  decision  of  the  judge,  pro- 
posed to  have  ''  the  clerk  (of  court)  reduce  to  writing  the  special 
charges  and  the  subject  matter  of  the  bill  of  exceptions." 

But  the  judge  refused  to  have  this  done,  on  the  ground  that  such 
was  not  the  duty  of  the  clerk,  but] that  of  the  counsel  desiring  special 
charges  given  by  the  court. 

The  trial  judge  was  entirely  correct.  It  was  not  the  duty  of  the 
clerk  to  prepare  such  special  charges  for  counsel,  especially  when 
confronted  with  the  fact  that  there  was  a  question  between  the  judge 
and  counsel  as  to  the  particular  terms  of  the  charges  that  had  been 
previously  requested. 

There  is  no  objection — indeed  it  is  the  rule — that  the  clerk  should 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1491 


state  vs.  Laborde. 


make  a  note  of  objections  that  are  taken  dnring  the  progress  of  the 
trial,  in  case  there  be  no  objection  or  contest  about  it;  bnt  the  cor- 
rect practice  and  safer  rale  in  making  any  reservation  is  for  connsel 
to  formulate  his  objection  in  writing,  and  furnish  a  copy  thereof  to 
the  judge  and  one  to  the  opposing  counsel.  In  rhe  event  of  an 
adverse  ruling  by  the  judge  counsel  should  prepare  a  bill  of  excep- 
tions and  incorporate  his  objection  therein,  reserving  his  copy  of  his 
reservation  for  identification  therewith. 

V. 

There  is  no  issue  raised  in  the  motion  for  a  new  trial  save  that  the 
verdict  of  the  jury  was  contrary  to  the  law  and  evidence;  and,  fol- 
lowing precedents,  we  must  decline  to  consider  it,  as  it  involves 
only  a  question  of  fact. 

Judgment  affirmed. 


No.  12,260. 
State  op  Louisiana  vs.   Oleophas  Labobde. 

The  Act  No.  113  of  1896  which  provides  *'  for  the  manner  In  which  bills  of  exception 
shall  be  taken  in  the  trial  of  criminal  cases*'  requires  that  the  "  statement  of 
facts  '*  which  in  case  of  appeal  Is  to  be  attached  to  the  *'  bill  of  exception  "  is 
to  be  made  under  orders  of  court  and  is  not  to  be  made  out  by  the  clerk  of  his 
own  motion  or  simply  at  the  instance  of  counsel. 

A  bill  of  exception  taken  by  a  defendant  to  the  ruling  of  the  Judge  should  be 
written  up  and  submitted  to  the  District  Attorney  and  to  the  judge  for 
examination  and  signature,  the  opportunity  should  be  afforded  the  court  of 
ascertaining  whether  the  statements  of  the  bill  presented  for  signature  are 
correct  and  for  such  statement  and  explanation  by  the  court  as  to  it  may  seem 
necessary. 

It  is  the  duty  of  the  court  to  give  its  charge  in  writing,  if  requested.  It  would 
be  a  practice  not  to  be  tolerated,  that  counsel  failing  to  make  such  reques 
should  be  permitted  to  make  through  the  clerk  an  ea;  parte  statement  as  to  what 
the  Judge  charged  and  as  to  what  objection  he  urged  to  the  same  as  it  was  so 
declared  to  haye  been  given.. 

APPEAL  from  the  Seventeenth  Judicial  District  Court  for  the  Parish 
of  Orleans.     Debaillorij  J. 


M.  J.  Cunningham,  Attorney  General,  and  Af.  T.  Gordy,  Jr,,  Dis- 
trict Attorney,  for  PlaintiiT,  Appellee. 


A,  &  Chas.  Fontelieu  for  Defendant,  Appellant. 
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Babmltted  on  briefs  November  21,  1896. 
Opinion  handed  down  November  80,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Defendant  was  indicted  for  mnrder.  He  has 
appealed  from  a  verdict  convicting  him  of  manslaughter  and  from  a 
sentence  based  thereon  to  imprisonment  for  ten  years  in  the  peni- 
tentiary. 

In  the  brief  filed  in  this  court  on  behalf  of  the  appellant  it  is  said : 
*<  He  relies  for  a  reversal  on  the  verdict  and  sentence  of  the  court 
upon  a  bill  of  exceptions  reserved  to  the  following  part  of  the  judge's 
charge: 

<' As  to  the  tender  appeal  made  on  behalf  of  the  little  children, 
you  must  give  him  a  deaf  ear.  You  will  now  take  the  case,  forget- 
ting everything  but  the  law,  the  evidence  and  your  oaths,  will  pass 
an  honest  and  deliberate  verdict  between  the  State  and  the  pris- 
oner." 

The  only  evidence  before  us  touching  the  matter  complained  of, 
is  found  in  the  transcript,  in  the  following  copy  of  a  certificate  of 
the  District  Clerk,  under  date  of  the  26th  of  September,  1896,  the 
date  of  the  trial : 

**Statb  of  Louisiana  ^ 

vs.  > 

''Oleophas  Laborde.  j 

**  Counsel  for  defendant  objects  to  that  portion  of  the  charge  of 

the  court:   'The  tender  appeal  made  by  the  presence  of  the  children 

you  must  turn  a  deaf  ear,'  to  which  the  counsel  reserved  a  bill  of 

exceptions,  and  tenders  this  in  lieu  of  a  bill. 

**  I  hereby  certify  the  above  and  foregoing  to  be  a  true  transcript  of 

the  proceedings  had  in  the  above  bill  of  exceptions. 

<<  Witness  my  hand  officially  this  26th  day  of  September,  1896. 

(Signed)  <*  James  G.  DbBlakc, 

"Dy.  Clerk  of  CkmH.** 

Defendant  bases  his  claim  that  the  above  certificate  brings  prop- 
erly to  our  consideration  for  review  the  charge  of  the  judge  upon 
Act  No.  118  of  1896.  That  statute  declares  that  **  on  the  trial  of  all 
criminal  cases  in  this  State,  when  an  objection  shall  be  made  and  a 
bill  of  exception  reserved,  the  court  shall,  at  the  time  and  withont 
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delay,  order  the  clerk  to  take  down  the  facts  npon  which  the  bill 
has  been  retained,  which  statement  of  facts  shall  be  preserved  among 
the  records  of  the  trial ;  and  if  the  case  be  appealed  the  clerk  shall 
attach  to  the  bill  a  certified  copy  thereof,  which  shall  be  taken  by 
the  appellate  court  as  a  correct  statement  upon  which  the  exception 
is  based." 

The  provisions  of  this  statute  have  no  application  to  the  certificate 
in  the  transcript,  as  a  bare  inspection  will  show.  The  *<  statement 
of  facts"  which  the  act  of  1896  directs  to'  be  attached  to  ''  bills  of 
exception  "  are  to  be  made  under  orders  of  court  (which  would  be 
granted  as  of  course)  and  are  not  to  be  made  out  by  the  clerk  of  his 
own  motion,  or  simply  at  the  instance  of  counsel  for  defendant. 

There  was  no  bill  of  exceptions  taken  in  this  case  to  which  it  was 
attached,  and  it  would  be  (even  if  otherwise  strictly  correct)  abso- 
lotely  without  effect,  independently  of  a  bill.  There  is  nothing  to 
show  that  it  ever  came  to  the  knowledge  of,  or  under  the  eye  of 
either  the  Judge  whose  charge  is  referred  to,  or  the  District  Attor- 
ney. 

An  objection  to  the  charge  of  the  judge  should  be  made  to  the 
court.  There  could  be  no  objection  that  the  specific  objection  made 
by  an  accused  should  be  stated  by  him  and  noted  by  the  clerk,  but  if 
overruled,  a  bill  of  exceptions  should  be  reserved,  which  being 
written  up,  should  be  submitted  to  the  District  Attorney  and  the 
judge  for  examination  and  for  signature.  The  Attorney  General 
very  correctly  states  that  the  judge  should  have  an  opportunity  of 
ascertaining  whether  a  statement  made  as  to  what  his  charge  was  is 
a  correct  statement,  and  that  he  should  have  an  opportunity  to  cor- 
rect and  explain  the  same,  and  the  circumstances  under  which  it  was 
given.  There  is  no  excuse  for  any  difference  between  counsel  and 
the  court  as  to  the  charge  of  the  court  in  any  particular  case. 

It  is  the  duty  of  the  court  to  give  its  charge  in  writing,  if  requested, 
and  it  would  be  a  practice  not  to  be  tolerated  that  counsel  failing  to 
make  such  request,  should  be  permitted  to  make,  through  the  clerk,  an 
ex  parte  statement  as  to  what  the  charge  was,  and  as  to  what  objection 
he  urged  to  the  same  as  it  was  so  declared  to  have  been  given.  Thin 
very  case  shows  what  would  be  the  result  of  such  a  course.  The 
charge  of  the  court  is  not  in  the  record.  The  certificate  declares 
that  '<  counsel  for  the  defendant  objects  to  that  portion  of  the  charge : 
<  The  tender  appeal  made  by  the  presence  of  the  children  you  must 
turn  a  deaf  ear.'  " 


1492  SUPBBME  OOUBT  OF  LOUI8IA17A. 

State  TB.  Laborde. 

Babmltted  on  briefs  November  21,  1896. 
Opinion  handed  down  November  80,  1896. 


The  opinion  of  the  conrt  was  delivered  by 

NiCHOLLB,  C.  J.  Defendant  was  indicted  for  morder.  He  has 
appealed  from  a  verdict  convicting  him  of  manslaughter  and  from  a 
sentence  based  thereon  to  imprisonment  for  ten  years  in  the  peni- 
tentiary. 

In  the  brief  filed  in  this  conrt  on  behalf  of  the  appellant  it  is  said : 
<<He  relies  for  a  reversal  on  the  verdict  and  sentence  of  the  conrt 
upon  a  bill  of  exceptions  reserved  to  the  following  part  of  the  judge's 
charge: 

*'  As  to  the  tender  appeal  made  on  behalf  of  the  little  children, 
you  must  give  him  a  deaf  ear.  You  will  now  take  the  case,  forget- 
ting everything  but  the  law,  the  evidence  and  your  oaths,  will  pass 
an  honest  and  deliberate  verdict  between  the  State  and  the  pris- 
oner." 

The  only  evidence  before  us  touching  the  matter  complained  of, 
is  found  in  the  transcript,  in  the  following  copy  of  a  certificate  of 
the  District  Clerk,  under  date  of  the  26th  of  September,  1896,  the 
date  of  the  trial : 


:} 


"Statbj  of  Louisiana 

vs. 
"Olbophas  Laborde 

**  OouDsel  for  defendant  objects  to  that  portion  of  the  charge  of 

the  court:   <The  tender  appeal  made  by  the  presence  of  the  children 

you  must  turn  a  deaf  ear,'  to  which  the  counsel  reserved  a  bill  of 

exceptions,  and  tenders  this  in  lieu  of  a  bill. 

*'  I  hereby  certify  the  above  and  foregoing  to  be  a  true  transcript  of 

the  proceedings  had  in  the  above  bill  of  exceptions. 

<^  Witness  my  hand  officially  this  26th  day  of  September,  1896. 

(Signed)  <*  James  G.  DeBlakc, 

"Dy.  Clerk  of  OouH.^' 

Defendant  bases  his  claim  that  the  above  certificate  brings  prop- 
erly to  our  consideration  for  review  the  charge  of  the  judge  upon 
Act  No.  118  of  1896.  That  statute  declares  that  <<  on  the  trial  of  all 
criminal  cases  in  this  State,  when  an  objection  shall  be  made  and  a 
bill  of  exception  reserved,  the  court  shall,  at  the  time  and  without 
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delay,  order  the  clerk  to  take  down  the  facts  upon  which  the  bill 
has  been  retained,  which  statement  of  facts  shall  be  preserved  among 
the  records  of  the  trial ;  and  if  the  case  be  appealed  the  clerk  shall 
attach  to  the  bill  a  certified  copy  thereof,  which  shall  be  taken  by 
the  appellate  coort  as  a  correct  statement  upon  which  the  exception 
is  based." 

The  provisions  of  this  statute  have  no  application  to  the  certificate 
in  the  transcript,  as  a  bare  inspection  will  show.  The  '*  statement 
of  facts"  which  the  act  of  1896  directs  to'  be  attached  to  <^ bills  of 
exception  "  are  to  be  made  under  orders  of  court  (which  would  be 
granted  as  of  course)  and  are  not  to  be  made  out  by  the  clerk  of  his 
own  motion,  or  simply  at  the  instance  of  counsel  for  defendant. 

There  was  no  bill  of  exceptions  taken  in  this  case  to  which  it  was 
attached,  and  it  would  be  (even  if  otherwise  strictly  correct)  abso- 
lutely without  effect,  independently  of  a  bill.  There  is  nothing  to 
show  that  it  ever  came  to  the  knowledge  of,  or  under  the  eye  of 
either  the  judge  whose  charge  is  referred  to,  or  the  District  Attor- 
ney. 

An  objection  to  the  charge  of  the  judge  should  be  made  to  the 
court.  There  could  be  no  objection  that  the  specific  objection  made 
by  an  accused  should  be  stated  by  him  and  noted  by  the  clerk,  but  if 
overruled,  a  bill  of  exceptions  should  be  reserved,  which  being 
written  up,  should  be  submitted  to  the  District  Attorney  and  the 
judge  for  examination  and  for  signature.  The  Attorney  General 
very  correctly  states  that  the  judge  should  have  an  opportunity  of 
ascertaining  whether  a  statement  made  as  to  what  his  charge  was  is 
a  correct  statement,  and  that  he  should  have  an  opportunity  to  cor- 
rect and  explain  the  same,  and  the  circumstances  under  which  it  was 
given.  There  is  no  excuse  for  any  difference  between  counsel  and 
the  court  as  to  the  charge  of  the  court  in  any  particular  case. 

It  is  the  duty  of  the  court  to  give  its  charge  in  writing,  if  requested, 
and  it  would  be  a  practice  not  to  be  tolerated  that  counsel  failing  to 
make  such  request,  should  be  permitted  to  make,  through  the  clerk,  an 
ex  parte  statement  as  to  what  the  charge  was,  and  as  to  what  objection 
he  urged  to  the  same  as  it  was  so  declared  to  have  been  given.  Thin 
very  case  shows  what  would  be  the  result  of  such  a  course.  The 
charge  of  the  court  is  not  in  the  record.  The  certificate  declares 
that  ^*  counsel  for  the  defendant  objects  to  that  portion  of  the  charge : 
<  The  tender  appeal  made  by  the  presence  of  the  children  you  must 
turn  a  deaf  ear.'  " 
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Defendant's  version  of  it  is  g^iven  in  the  extract  from  bis  brief, 
wbicb  we  bave  quoted.  Tbe  District  Attorney  and  Attorney  Gen- 
eral inform  ns  tbat  tbe  cbarge  read  as  follows :  <*  Yon  will  therefore 
give  to  tbe  facts  not  only  tbeir  most  reasonable  constraction,  bnt 
also  tbeir  most  charitable  constraction,  and  if  when  thus  considered » 
they  fail  to  satisfy  yon  of  bis  guilt,  you  will  acquit  him  regardless  of 
consequences.  To  tbe  tender  appeal  made  on  behalf  of  tbe  little 
children  you  must  turn  a  deaf  ear.  You  will  now  take  tbe  case  for- 
getting everything  but  tbe  law,  the  evidence  and  your  oaths,  you 
will  pass  an  honest  and  deliberate  verdict  between  tbe  State  and  tbe 
prisoner,"  and  tbat  <'  tbe  burden  of  the  argument  on  behalf  of  tbe 
defendant  was  a  strong  and  pathetic  appeal  for  himself  and  chil- 
dren." 

The  judge  himself  who  gave  the  charge  has  made  no  statement  on 
tbe  subject  at  all.  He  was  not  called  upon  or  placed  in  position  to 
do  so.  Matters  are  not  before  us  in  such  a  form  as  to  enable  us  to 
review  tbe  judge's  charge. 

Tbe  judgment  appealed  from  is  therefore  affirmed. 


No.  12,291. 
Statb  of  Louisiana  vs.  Jim  Willis. 

APPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish  of 
De  Soto.     Hallj  J. 


Submitted  on  briefs  November  21,  1896. 
Opinion  banded  down  November  80,  1896. 


NiCHOLLS,  0.  J.  Tbe  accused  was  prosecuted  for  murder,  found 
guilty,  and  sentenced  to  death.  From  that  sentence  he  has  appealed. 
The  judgment  is  affirmed. 


No.  12,164. 
Philip  W.  Seblig  vs.  Thbodo&b  Duhab. 

Where  a  lessor  claims  a  speolfio  amount  Id  damages  by  reason  of  his  property 
having  been  fraudulently  sold  by  his  lessee  to  a  fraudulent  purchaser,  the 
action  is  one  ex  delicto.    G.  C.  282i. 
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Whether  possession  of  the  property  he  stlU  with  the  defeadant  fraudulent  pur- 
chaser or  not,  ftuoli  purchaser  having  frustrated  plaintiff  In  the  legal  exercise 
of  his  rights,  will  not  he  permitted  to  turn  the  plaintiff  round  to  a  tedious 
and  possihly  fruitless  pursuit  and  search  for  the  property,  and  to  litigation 
with  persons  who  may  have  acquired  it  from  the  defendant  (Thornton  ys. 
Mansker,  10  La.  127). 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightar,  J. 


A.  D.  Henriquea,  A,  Brieugne  and  Branch  K,  Miller  for  Plaintiff, 
Appellant. 


P.  L.  Fourchy  for  Defeodant,  Appellee. 


On  first  hearing  the  judgment  of  the  District  Conrt,  which  was  in 
favor  of  the  defendant,  was  affirmed. 

On  June  30,  1896,  a  rehearing  was  granted. 


Case  submitted  on  rehearing  November  2,  1896. 
Opinion  handed  down  November  80,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  parties  have,  on  the  rehearing,  submitted  this 
canse  on  brief;  plaintiff's  counsel  calling  our  attention  specially  to 
the  cases  of  Stevens  vs.  Older  and  Chandler,  26  An.  634,  and  Bald- 
win vs.  Young,  47  An.  1467. 

In  plaintiff's  original  petition  he  alleges  that  defendant  was 
indebted  to  him  in  the  sum  of  five  thousand  dollars,  for  this :  That  on 
the  28th  of  November,  1891,  he  leased  to  Theresa  Hamilton  the  lot 
of  furniture  referred  to  which  was  used  by  her  at  No.  189  Custom- 
house street,  under  the  obligation  not  to  remove  the  same  from  said 
premises;  that  on  Sunday,  the  2d  of  October,  1892,  defendant  went 
to  said  premises  and  colluding  with  Theresa  Hamilton  to  defraud  and 
deprive  petitioner  of  his  property  he  surreptitiously  removed  the 
same  to  his  store,  where  he  disposed  of  and  appropriated  the  same 
to  his  own  use  and  benefit;  that  defendant  was  well  aware  of  the 
fact  that  the  furniture  did  not  belong  to  Theresa  Hamilton,  but  did 
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belong  to  petitioner,  and  that,  in  any  event,  they  were  plaintiff's 
property,  and  if,  as  claimed  by  defendant,  they  were  purchased  by 
him  from  Theresa  Hamilton,  they  were  so  purchased  for  insufficient 
consideration,  in  bad  faith,  with  notice  that  she  had  no  title,  and  not 
in  open  market  in  the  usual  course  of  business.  On  these  allegations 
he  prayed  for  judgment  ag&inst  defendant  for  five  thousand  dollars. 

An  exception  to  plaintiff's  petition,  on  the  ground  of  vagueness 
having  been  sustained,  plaintiff  amended  his  petition,  in  which  he 
reiterated  all  the  allegations  of  his  original  petition.  He  then  alleged 
that  he  had  made  with  Theresa  Hamilton  a  contract  for  the  lease  of 
certain  furniture  described ;  that  under  the  terms  of  said  contract, 
she,  on  the  conditions  mentioned  therein,  was  to  have  the  right  to 
purchase  said  furniture ;  that  on  the  date  mentioned  in  the  original 
petition  defendant  unlawfully,  fraudulently  and  tortiously  obtained 
possession  of  said  furniture  under  the  cover  of  a  pretended  contract 
with  Theresa  Hamilton,  purporting  to  be  a  sale  of  said  property  to 
him ;  that  he  then  and  there  well  knew  that  she  was  not  the  owner 
of,  and  had  no  right  to  sell  the  same,  and  also  knew  that  petitioner 
had  rights  of  which  said  pretended  contract  was  designed  by 
defendant  to  fraudulently  deprive  him,  and  to  these  ends  he  col- 
luded and  conspired  with  Theresa  Hamilton;  that  by  reason  of  said 
acts  and  contract  of  defendant  he  had  obtained  possession  of  said 
furniture  and  refuses  to  restore  the  same  to  petitioner  or  to  recog- 
nize any  right  to  the  same  petitioner  might  have  in  the  premises ; 
that  Hamilton  to  the  knowledge  of  defendant  had  paid  to  petitioner 
no  sum  whatever  upon  account  of  said  contract  between  herself  and 
plaintiff;  that  the  furniture  belonged  .to  petitioner,  and  defendant 
fraudulently  obtained  the  same  from  Hamilton  well  knowing  that 
Hamilton  was  not,  and  he,  petitioner,  was  the  owner  of  the  same. 
Plaintiff  reiterated  his  prayer  for  judgment  for  five  thousand  dollars. 
Defendant  pleaded  a  general  denial. 

The  court  rendered  judgment  in  favor  of  the  defendant  and  against 
the  plaintiff,  and  he  appealed. 

In  the  brief  filed  on  behalf  of  the  plaintiff  the  action  is  claimed  as 
being  one  for  *<  damages  "  against  defendant  for  <'  having  maliciously 
incited  and  encouraged  Theresa  Hamilton  to  violate  her  agreement, 
which  was  obviously  to  the  prejudice  of  plaintiff."  He  cites  Angle 
vs.  Chicago,  St  Paul,  etc.,  Railroad  Company,  161  U.  S.,  p.  2; 
Walker  vs.  Cronin,  107  Mass.  666.    Bishop  on  Contract  Law,  Sec. 
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498;  Green  vs.  Button,  2  Or.  Mees  &  R.  707;  Lamley  vs.  Gye,  2  Bi. 
&  Bl.  216;  Bowen  vs.  Hall,  62  B.  D.  333, 337;  Rice  vs.  Manley,  66  N. 
T.  82 ;  Jones  vs.  Stanley,  76  N.  0. 335,  366 ;  Haskins  vs.  Royster,  70  N. 
0.  601;  N.  T.  Land  and  Improvement  Oompany  vs.  Ohapman,  118 
N.  Y.  288,  and  several  English  decisions  to  the  effect  that  if  one 
maliciously  interferes  in  a  contract  to  the  injury  of  the  other,  the 
party  injured  can  maintain  an  action  against  the  wrongdoer. 

Plaintiff,  in  the  agreements  which  he  made  with  Theresa  HamUtqn, 
in  the  pleadings  he  has  filed  and  the  argument  which  he  has  presented 
has  made  it  difficult  for  us  to  ascertain  with  certainty  the  precise 
character  of  the  claims  which  he  advances  or  of  the  injury  he  asserts. 
The  allegation  in  his  petition  that  the  original  contract  between  him  - 
self  and  Theresa  Hamilton  was  one  of  lease;  the  averment  that 
he  was  still  the  owner  of  the  furniture  at  the  time  when  defendant 
claims  to  have  purchased  it  from  the  latter  for  five  thousand  dollars, 
the  full  amount  fixed  as  between  himself  and  Hamilton  as  the  value 
of  the  property  without  making  any  deduction  for  the  sum  of  twenty - 
five  hundred  dollars  received  by  him  from  her  prior  to  having  dis- 
posed of  the  property,  place  him,  before  us,  in  our  opinion  as 
claiming  to  be  a  lessor  who  had  been  injured  or  damaged  to  the 
extent  of  five  thousand  dollars  by  reason  of  his  property  having 
been  fraudulently  sold  by  his  lessee  to  a  fraudulent  purchaser,  who 
not  only  was  fully  advised  at  the  time  of  his  purchase  that  his 
vendor  had  no  title,  but  was  additionally  fully  advised  of  plaintiff's 
ownership.  There  is  no  demand  in  the  suit  for  a  return  of  the 
property  to  the  plaintiff  coupled  with  an  alternative  prayer  for  a 
money  judgpaent,  but  a  prayer  for  an  immediate  judgment  agains^ 
defendant  for  five  thousand  dollars  as  damages.  The  action  is  really 
one  ex  delicto  under  Art.  2824,  0.  0. 

The  defendant  under  the  general  issue  was  permitted  to  show  that 
he  had  purchased  the  furniture  from  Theresa  Hamilton  for  the  sum  of 
one  thousand  one  hundred  and  eight  dollars,  of  which  three  hundred 
and  fifty- eight  dollars  were  paid  by  crediting  to  that  amount  an 
account  which  he  held  against  her,  and  seven  hundred  and  fifty  dol- 
lars through  a  check  given  to  her.  Defendant  claims  that  the  contract 
between  plaintiff  and  Theresa  Hamilton  was  not  a  lease,  but  an 
absolute  sale  of  the  furniture ;  that,  therefore,  she  could  legally  sell 
and  he  could  legally  buy  the  same.  The  evidence  establishes  beyond 
question  that  defendant  was  fully  informed  of  the  contracts  between 
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plaintiff  and  Theresa  Hamilton,  and  of  the  exact  sitaation  between 
those  parties  when  he  undertook  to  bay  the  furniture  from  her. 

Granting  that  they  evidenced  an  absolute  sale  as  he  declared  them 
to  have  been,  he  knew  (upon  that  hypothesis)  that  a  large  portion 
of  the  price  which  had  been  fixed  between  Theresa  Hamilton  and 
the  plaintiff  was  still  unpaid  and  stood  secured  as  to  payment  by 
vendor's  privilege,  and  he  deliberately  and  intentionally,  with  a 
view  of  benefiting  himself  and  cutting  off  plaintiff 's  privilege,  pur- 
chased the  furniture,  and  withdrew  it  from  plaintiff 's  pursuit.  The 
evidence  does  not  show  that  defendant  has  disposed  of  the  property, 
but  its  whereabouts  is  uncertain.  We  are  inclined  to  think  he  still 
has  it  in  his  possession,  or  under  his  control.     (O.  0.  2312) . 

Be  that  as  it  may,  having  frustrated  the  plaintiff  in  the  legal  exer- 
cise of  his  rights,  we  do  not  think  defendant  can  be  permitted  to  turn 
him  round  to  a  tedious  and  possibly  fruitless  pursuit  and  search  for 
the  property,  and  to  litigation  with  persons  who  may  have  acquired 
it  from  the  defendant  (Thornton  vs.  Mansker,  10  La.  127) .  It  was 
never  worth  five  thousand  dollars. 

In  the  contract  between  plaintiff  and  Theresa  Hamilton  the  risk  of 
non-payment  of  the  price  by  her  entered  as  largely  into  the  esti- 
mated value  placed  upon^  it  as  did  its  real  worth.  We  do  not  think 
it  was  originally  worth  more  than  twenty -five  hundred  dollars. 
Whatever  opinion  we  may  have  as  to  the  exorbitancy  of  the  price 
fixed  we  are  not  in  a  position  to  say  as  between  the  parties  to  this 
suit,  and  as  matters  have  shaped  themselves  before  us,  that  twenty - 
five  hundred  dollars  was  not  still  due  by  Theresa  Hamilton  (if  the 
act  was  one  of  sale)  to  the  plaintiff  at  the  time  of  defendant's  pur- 
chase and  stood  secured  by  vendor's  privilege  upon  the  property, 
Theresa  Hamilton  is  not  a  party  to  this  suit,  she  has  raised  no  objec- 
tion to  the  contract,  or  sought  its  rescission,  but  she  has,  on  the  con- 
trary, affirmed  its  binding  force  by  disposing  of  the  property  (of 
which  she  held  the  title,  if  at  all,  only  by  force  of  the  contract)  to 
defendant.  Defendant  having  purchased  from  her  under  that  title  is 
in  no  position  to  question  the  contract  made  between  her  and  her  ven- 
dor, whether  it  was  wise  or  unwise,  judicious  or  iniudicious.  Assuming 
matters  to  have  been  such  as  he  claims  it  to  have  been,  he  purchased 
for  eleven  hundred  and  eight  dollars,  and  took  possession  of  furni- 
ture on  which  there  existed  to  his  knowledge,  at  the  time  of  his  pur- 
chase, a  vendor's  privilege  in  favor  of  the  plaintiff.     We  find  no 
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eyidence  going  to  show  or  fix  the  value  of  the  property  at  the  time 
of  this  purchase  other  than  the  price  of  one  thousand  one  hundred 
and  eight  dollars,  which  was  that  fixed  between  defendant  and 
Theresa  Hamilton.  If  the  property  had  been  at  that  time  in  the 
ownership  and  possession  of  the  latter  and  had  been  sought  to  be 
made  responsive  to  the  claim  of  plaintiff  for  the  unpaid  purchase 
price,  it  iB  uncertain  whether  it  could  or  would  have  sold  for  even 
that  amount. 

Assuming  the  contract  between  plaintiff  and  Theresa  Hamilton  to 
have  been  one  of  lease,  the  effect  of  defendant's  purchase  would,  Kt 
worst,  have  deprived  plaintiff  of  property  not  exceeding  in  value  the 
sum  of  one  thousand  one  hundred  and  eight  dollars.  The  claim  of 
five  thousand  dollars  damages  set  up  by  him  could  under  no  view  of 
this  case  we  might  adopt  be  sustained. 

In  the  opinion  heretofore  rendered  by  us  we  adopted  defendant's 
construction  of  the  contract  between  plaintiff  and  Theresa  Hamilton 
that  it  was  one  of  sale.  We  reached  that  conclusion  from  the  fact  that 
possession  had  been  given  to  Theresa  Hamilton,  from  the  large  amount 
payable  weekly,  which  viewed  from  the  standpoint  of  the  contract 
being  a  lease  would  be  out  of  proportion  to  the  value  of  its  use,  and 
from  the  clause  in  the  act  by  which,  on  default  of  any  payment  as 
agreed,  the  whole  value  of  the  furniture  as  mentioned  in  the  annexed 
promise  of  sale  ($6000)  would  be  considered  due. 

There  is  no  doubt  that  as  between  Seelig  and  Theresa  Hamilton  it 
was  understood  that  the  title  should  not  pass  until  Seelig  should  have 
received  from  the  latter  five  thousand  dollars,  for  as  between  them 
there  was  declared  to  be  only  a  '* promise  of  sale"  when  plaintiff 
should  have  received  five  thousand  dollars  under  the  le^ase.  The 
<<  promise  of  sale  "  was  declared  to  be  without  prejudice  to  the  con- 
tract of  lease,  and  *Mn  case  of  failure  to  pay  as  agreed  it  was  to 
become  null  and  void,"  a  clause  which,  if  given  effect  to,  would  leave 
the  contract  of  lease  absolute  and  untrammeled  and  a  clause  incon- 
sistent with  the  clause  in  the  first  agreement,  that  in  case  of  default 
of  payment  the  plaintiff  would  be  entitled  to  sue  for  the  whole  value 
of  the  furniture  (as  fixed  in  the  promise  of  sale)  as  an  amount  con- 
sidered due. 

Theresa  Hamilton  signed  the  agreement  of  lease  which  fixed  no 
absolute  time  of  duration,  but  did  not  sign  that  evidencing  a  promise 
of  sale,  and  she  nowhere  directly  bound  herself  to  purchase  the  fur- 
niture. 
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The  only  parties  to  this  litigation  are  Seelig,  the  owner  of  the  fnr- 
nitnre,  and  Damas,  who  acquired  and  took  possession  of  it  under  the 
'Oircamstances  stated.  There  are  no  creditors  of  either  Seelig, 
Hamilton  or  Dnmas  involved,  and  no  rights  of  third  persons  to  be 
effected. 

We  need  not  discuss  what  construction  we  might  be  justified  in 
^placing  on  the  agreements  between  plaintiff  and  Theresa  Hamilton 
were  this  case  before  us  under  different  conditions  and  different 
parties.  We  think  the  situation  was  such  as  to  have  required  of 
defendant  in  the  exercise  of  good  faith  that  he  should  have  respected 
the  obvious  agreement  between  plaintiff  and  Theresa  Hamilton  that 
the  furniture  should  be  held  to  remain  under  lease,  and  the  title  to 
continue  in  Seelig  until  he  should  have  been  paid  five  thousand  dol- 
lars. We  are  not  disposed  for  the  benefit  of  the  defendant  to  nicely 
ficrutinize  and  construe  the  terms  of  the  agreement  between  plaintiff 
and  Theresa  Hamilton.  They  are  certainly  open  to  discussion,  and 
we  think  that  justicRB  and  right  require  at  our  hands  that  we  give 
plaintiff  the  benefit  of  any  and  all  doubts  as  respects  them.  Not  to 
do  BO  would  be  to  enable  defendant  to  take  advantage  of  a  wrong, 
4uid  to  perpetrate  a  fraud.  We  say  this  upon  the  hypothesis  that 
•defendant  would  have  occupied  a  different  and  a  better  position  as 
a  party  buying  from  the  vendee  of  movables  (when  there  remained 
to  his  knowledge  a  portion  of  the  price  unpaid)  with  the  fraudulent 
intent  of  cutting  off  from  the  vendor  the  benefit  of  his  privilege  upon 
the  property  sold,  and  with  the  intent  of  benefiting  himself,  than  he 
would  as  buying  from  a  person  without  title.  We  think  this  case  is 
fairly  brought  under  the  operation  of  the  provisions  of  Art.  2824  of 
the  Oivif  Oode,  and  the  decisions  of  this  court  in  the  cases  of  Irish 
vs.  Wright  and  others,  8  Rob.  428;  Smith  vs.  Berwick,  12  Rob.  20, 
and  Thornton  vs.  Mansker,  10  La.  127. 

We  think  the  price  agreed  upon  between  defendant  and  Theresa 
Hamilton  at  the  time  of  the  sale  of  the  furniture  a  fair  criterion  for 
the  purposes  of  this  suit  as  the  value  of  tha  property,  and  that 
plaintiff  is  entitled  to  a  judgment  for  that  amount  with  legal  interest 
<as  for  the  use  of  the  property)  from  judicial  demand.  If  the  amount 
fixed  upon  as  the  value  of  the  property  be  deemed  by  the  defendant 
to  be  too  large,  he  will  be  enabled  to  escape  from  any  injury  which  he 
might  suffer  from  that  estimate  by  taking  advantage  of  the  privilege 
which  we  will  grant  him  in  the  judgment  of  satisfying  the  judgment 
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for  80  much  of  the  principal  Bom  as  shall  be  equaled  by  the  value  of 
the  fumittire  taken,  which  defendant  may  retom  to  the  plaintiil 
within  ten  days  after  this  judgment  shall  have  been  returned  to  the 
District  Court,  the  said  value  to  be  determined  by  the  District  Court. 
(0.  C.  2812). 

For  the  reasons  herein  assigned  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  judgment  rendered  herein  by  this  court  be  and  the 
same  is  hereby  set  aside,  and  it  is  now  ordered,  adjudged  and 
decreed  that  the  judgment  appealed  from  be  and  the  same  is  hereby 
annulled,  avoided  and  reversed. 

It  is  further  ordered,  adjudged  and  decreed  that  the  plaintiff^ 
Philip  W.  Seelig,  do  have  judgment  against  and  recover  from  the 
defendant,  Theodore  Dumas,  the  sum  of  eleven  hundred  and  eight 
dollars,  with  legal  interest  thereon  from  judicial  demand  until  paid. 

It  is  further  ordered,  adjudged  and  decreed  that  defendant  have 
the  privilege  of  satisfying  this  judgment  for  so  much  of  the  principal 
sum  as  shall  be  equaled  by  the  value  of  the  furniture  taken,  which 
defendant  may  return  to  the  plaintiff  within  ten  days  after  this 
judgment  shall  be  returned  to  the  District  Court;  the  value  of 
the  same  to  be  determined  by  the  District  Court,  and  this  cause  is 
remanded  to  the  District  Court  to  take  action  thereon  should 
defendant  avail  himself  of  the  privilege  within  ten  days. 


No.  12,219. 

State  ex  bbl.  Dk.  Jambs  P.  Saizan  et  als.  vs.  The  Judge  of 
THE  Eleventh  Judicial  District  Court  for  the  Parish  of 
St.  Landry. 

The  District  Court  issued  a  final  iujunction  restraining  and  prohibiting  before 
they  had  qualified  appointees  of  the  Governor  from  exercising  the  duties  of 
the  offices  to  which  they  had  been  appointed.  The  parties  enjoined  applied  to 
and  obtained  from  the  Supreme  Court  writs  of  prohibition  and  certiorari 
prohibiting  the  District  Judge  from  further  action  in  the  premises. 

ffeid:  It  was  the  duty  of  the  judge  to  obey.  If  the  effect  of  the  writs  issued  by  the 
Supreme  Court  was  to  maintain  the  status  in  quo  as  fixed  by  the  issuance  of  the 
writ  of  injunction  by  the  District  Court— any  Tiolatiou  of  the  writ  which  either 
the  District  Judge  or  the  District  Attorney  might  deem  a  contempt  should  be 
called  to  the  attention  of  the  Supreme  Court;  if  under  the  circumstances  any 
contempt  had  been  committed,  it  was  of  the  authority  of  the  Supreme  Court, 
not  t^e  District  Court.  So,  where  the  District  Judge,  under  such  conditions, 
punishes  parties  as  for  a  contempt  of  his  authority  by  disobeying  the  writ  of 
injunction,  the  judge  will  be  held  to  have  been  guilty  of  a  contempt  of 
the  authority  of  the  Supreme  Court. 
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The  object  of  the  writ  of  prohibition  is  to  prevent  further  action  in  a  case  where 
jurisdictional  power  and  authority  to  act  are  denied;  the  function  of  the  writ  of 
certiorari  is  to  undo  matters  which  had  taken  such  shape  as  not  to  be  remedied 
by  the  writ  of  prohibition ;  the  writ  of  certiorari  Is  a  substantive  and  far-reach- 
ing corrective  writ,  concurrent  with  and  frequently  taking  the  place  of  the  writ 
of  prohibition. 

In^t he  exercise  of  its  supervisory  jurisdiction  the  Supreme  Court  is  not  rigidly 
tied  down  to  form ;  when  the  facts  of  a  given  case,  being  recited,  present  a  case 
for  relief  under  Its  supervisory  jurisdiction  and  the  prayer  Is  tor  such  orders 
and  decrees  as  those  facts  will  justify  and  for  general  relief,  the  Supreme 
Court  will  not  remit  the  relator  to  new.  expensive,  unnecessary  and  sometimes 
fruitless  remedies,  simply  by  reason  of  a  mistake  In  the  writ  asked  tor. 

When  the  question  at  Issue  is  the  power  of  the  judiciary  to  summarily  and  posi- 
tively check  by  final  Injunction  the  exercise  of  the  powers  of  the  executive 
department  in  the  appointment  of  an  officer  the  '*  matter  In  dispute  "  is  net 
measured  by  the  amount  which  is  declared  to  be  the  value  of  the  office. 

The  value  of  the  particular  office  In  question  which  furnished  the  occasion  from 
which  arises  a  contest  as  to  the  powers  of  two  departments  of  government, 
will  not  in  such  acontroverBy,determinethe  jurisdiction  of  the  Supreme  Court. 

It  is  the  bounden  duty  of  the  judiciary  to  give  some  prima /ocie  force  and  effect  to 
the  acts  of  the  executive;  hfs  acts  are  not  to  be  presumed  illegal  and  utterly 
wrong 

The  court  affirms  expressly  State  &r  rel.  Kuhlmau  vs.  Judge,  47  An.  A3,  and  State 
ex  rel.  Keller  vs.  Judge,  lb.  61. 


0 


,N  APPLICATION  for  Writs  of   CertioraH    and  '  Prohibition    and 
Rules  for  Contempt. 


Thomas  H,  Lewis  and  E.  B.  Dubuisson  for  Relators. 


Albert  VoorhieSj  amicus  cuHas,  Kenneth  BailliOy  E,  D.  Estillette  and 
Clegg  &  QV'intero  for  Respondents. 


Submitted  on  briefs  November  2,  1896. 
Opinion  handed  down  November  30,  1896. 


Statement  op  Case. 

On  the  6th  of  July,  1896,  relators  J.  P.  Saizan,  Robert  Lafleor, 
Olibe  Manuel  and  E.  H.  McGee  filed  in  the  Supreme  Court 
a  petition  alleg^ing  that  on  the  30th  of  June,  1896,  they  had 
been  appointed  and  commissioned  by  the  Governor  of  the  Stale, 
with  the  advice  and  consent  of  the  Senate,  under  the  provisions  of 
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Act  No.  94  of  1884,  respectively  police  jurors  for  the  first,  flftii  and 
eighth  wards  of  the  parish  of  St.  Landry.  That  said  appointments 
were  made  by  the  Governor  on  the  representation  and  showing  that 
said  wards  were  accorded  such  a  population  by  the  census  of  the 
United  States  for  the  year  1890  as  entitled  each  of  them  to  one  more 
police  juror  than  they  had  heretofore  had  or  claimed,  fortified  by  a 
written  opinion  of  the  Attorney  General  to  that  effect,  and  that  the 
appointments  onght  to  be  made  by  the  Governor;  that  a  vacancy 
existed  in  said  wards  under  said  act  and  said  census  which  it  was  the 
duty  as  well  as  the  right  of  the  Governor  to  fill  on  the  fact  being 
called  to  his  attention ;  that  notwithstanding  the  fact  that  relators 
were  appointed  and  commissioned  as  police  jurors  without  solicita- 
tion on  their  part,  they  were  enjoined  by  the  District  Judge  for  the 
parish  of  St.  Landry  from  in  any  manner  acting  or  assuming  to  act 
as  police  jurors,  and  the  relator  McGee,  president  of  the  police  jury, 
was  enjoined  from  recognizing  them  as  such  until  their  right  to  such 
offices  should  have  been  judicially  determined.  They  averred  that 
said  injunction  was  granted  on  the  petition  of  the  District  Attorney  for 
the  parish  of  St.  Landry  on  the  simple  allegation  that  the  appointments 
of  relators  as  police  jurors  by  the  Governor  was  illegal  and  wrongful ; 
that  the  District  Oourt  was  utterly  without  jurisdiction,  power  or 
authority  to  issue  the  writ  of  injunction  on  the  showing  made.  That 
the  petition  neither  by  the  allegations  nor  by  the  facts  set  up  any 
right  or  authority  or  warrant  of  law  in  the  District  Attorney  to 
intervene  in  the  matter  on  behalf  of  the  State  because  it  is  not 
charged  that  relators  had  usurped  or  intruded  into,  or  attempted  to 
usurp,  intrude  into  or  unlawfully  hold,  or  exercise  any  public  office, 
and  because  when  there  is  no  contest  for  the  office,  as  in  this  case,  the 
right  of  the  District  Attorney  to  proceed  of  his  own  motion  under 
Sec.  2593  of  the  Revised  Statutes  of  1870  is  against  '*  parties  offend- 
ing "  is  by  a  direct  action  setting  up  all  the  facts  constituting  the 
offence  and  meeting  the  issue  of  the  right  to  the  office,  and  not  by 
a  simple  injunction,  which  if  maintained  would  make  the  party 
claiming  the  office  the  plaintiff  in  a  suit  to  have  the  right  to  the 
office  judicially  determined.  That  it  was  not  the  intention  of  the 
Legislature  to  confer  upon  District  Attorneys  the  power  to  question 
the  rightful  exercise  by  the  Governor  of  the  functions  of  his  office  as 
had  been  attempted  in  this  case.  They  alleged  that  they  had  pointed 
out  to  the  District  Judge  his  want  of  jurisdiction  and  power  to  issue 
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the  restraining  order  herein  granted  and  requested  him  to  vacate  it 
and  set  it  aside,  but  he  refused  to  do  so  and  persisted  in  his  illegal 
assumption  of  authority  and  jurisdiction  in  the  premises.  In  view  of 
thie  premises  relator  prayed  that  writs  of  prohibition  and  certiorari 
issue  directed  to  the  District  Judge  and  District  Attorney  forbidding 
the  former  to  take  cognizance  of  the  case  and  the  latter  to  prosecute 
it  further  until  after  due  hearing. 

Upon  this  application  Absociatb  Joseph  A.  Brbaux  of  the  Supreme 
Oourt  issued  the  following  order:  «  It  is  ordered  that  the  judge  of 
the  District  Oourt  and  the  District  Attorney  made  respondents  show 
cause  on  the  first  day  of  the  next  regular  term  of  this  court  why  the 
writs  applied  for  in  the  foregoing  petition  should  not  be  made 
absolute  and  perpetual  and  that  respondents  proceed  no  further  in 
the  matter  of  the  injunction,  and  that  they  give  no  recognition  to 
allegations  made  for  an  injunction  until  all  parties  concerned  will  have 
been  heard  and  trial  had  before  this  court  at  said  time  and  the 
issues  between  the  parties  in  the  premises  finally  determined  after 
an  opportunity  is  offered  for  a  full  and  deliberate  investigation. 
That  the  writ  of  certiorari  issue  and  needful  copies  be  furnished." 

On  the  first  day  of  the  present  term  the  District  Judge  and  District 
Attorney  filed  in  court  a  certified  copy  of  the  documents  filed  and 
proceedings  had  in  the  District  Oourt  for  the  parish  of  St.  Landry  in 
the  matter  referred  to  in  relator's  petition,  and  submitted  the  issues 
involved,  upon  relator's  application,  upon  the  papers  and  documents 
filed,  accompanied  by  a  brief  in  support  of  the  correctness  and 
legality  of  the  action  taken  in  the  District  Oourt. 

From  the  record  it  appears  that  the  injunction  which  issued  in  the 
premises  from  the  District  Oourt  was  based  upon  the  following  peti- 
tion presented  by  the  District  Attorney  for  the  Eleventh  Judicial 
District: 

^*The  petition  of  the  State  of  Louisiana  on  relation  of  R.  Lee  Oar* 
land,  District  Attorney  of  the  Eleventh  Judicial  District  of  Louisiana, 
with  respect  represents:  That  at  the  general  election  recently  held 
throughout  the  State  of  Louisiana  there  were  elected,  in  due  accord- 
ance with  the  requirements  of  law,  the  following  named  police 
jurors  in  and  for  the  several  police  jury  wards  of  the  parish  of  St. 
Landry,  to -wit: 

•'For  the  First  Police  Jury  Ward  of  said  parish — Daniel  Durlo  and 
James  O.  Ohacer6. 
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**Por  the  Second  Police  Jury  Ward — Adeline  Guidry. 

<<  Por  the  Third  Police  Jary  Ward — Jnles  Qadbadeau. 

'<  For  the  Fourth — Robert  Burleigh. 

*^  For  the  Fifth — Ozdm6  Fontenot  and  W.  M.  Prescott. 

'<  For  the  Sixth—- Samuel  Haas. 

^'  For  the  Seventh — ^Ertelus  Lafleur. 

<<  For  the  Eighth— Eugene  H.  McGee. 

^'That  the  aforenamed  police  jurors,  elected  as  aforesaid  for  their 
respective  wardsj  are  all  the  police  jurors  to  which  the  parish  of  St. 
Landry  is  legally  entitled,  and  they  alone  are  entitled  to  exercise  the 
functions  and  powers  of  police  jurors  in  and  for  said  parish  of  St. 
Landry  and  for  said  wards  respectively ;  that  the  parties  aforesaid 
have  been  duly  commissioned  and  qualified  and  as  such  are  in  pos- 
session of  the  offices  to  which  they  have  been  elected  and  are  dis- 
charging the  functions  of  said  offices  respectively  and  are  receiving 
the  perquisites  thereto  attached  as  of  right.  That  as  your  peti- 
tioner is  informed  and  believes  and  so  believing  avers  the  following 
named  persons  have  been  illegally  and  wrongfully  appointed  and 
commissioned  by  the  Governor  of  the  State  to  act  respectively  for 
the  police  jury  wards  below  named,  and  will,  unless  enioined,  ille- 
gally assume  to  exercise  the  functions  of  police  jurors  aud  to  claim 
the  perquisites  thereto  belonging,  to -wit: 

^< Dr.  Joseph  P.  Saizan  for  the  First  Police  Jury  Ward;  for  the 
Fifth  Police  Jury  Ward  Robert  Lafleur,  and  for  the  Eighth  Police 
Jury  Ward,  Olibe  Manuel. 

*'  That  said  appointments  are  illegal,  and  said  parties  aforesaid  are 
not  legally  entitled  to  exercise  the  functions  or  receive  the  emolu- 
ments as  police  jurors  of  said  wards  respectively,  and  a  writ  of 
injunction  should  issue  in  the  name  of  the  State  of  Louisiana  to 
restrain  and  prevent  said  Dr.  Joseph  P.  Saizan,  Robert  Lafleor  and 
Olibe  Manuel  from  exercising  the  functions  of  police  jurors  of  said 
wards  respectively  until,  after  proper  proceedings,  the  disputed 
right  by  them  to  said  offices  shall  have  been  judicially  determined ; 
that  E.  H.  McGee  is  president  of  said  police  jury  and  he  likewise  should 
be  enjoined  from  in  any  manner  recognizing  the  illegal  appointment 
of  said  Saizan,  Lafleur  and  Manuel  as  aforesaid,  and  should  be  far- 
ther enjoined  from  permitting  them  to  exercise  in  any  manner  the 
functions  of  police  jurors  for  the  aforesaid  First,  Fifth  and  Eighth 
wards  respectively,  until  their  right  to  said  offices  shall  have  been 
95 
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jadicially  determined ;  that  the  right  to  the  offices  above  referred  to 
exceed  each  in  value  the  snm  of  one  hundred  dollars.  Wherefore, 
petitioner,  in  his  capacity  as  District  Attorney,  and  acting  herein  for 
and  on  behalf  of  the  State,  prays  that  writs  of  injanction  do  issne  in 
the  premises,  prohibiting  and  enjoining  the  aforesaid  Joseph  P. 
Saizan,  Robert  Laflear  and  Olibe  Manuel  from  in  any  manner  acting 
or  assuming  to  act  as  police  jurors  for  the  above  named  wards 
respectively,  and  that  a  writ  of  injunction  likewise  issue  prohibiting 
the  said  E.  H.  McGee,  president  as  aforesaid,  from  in  any  manner 
recognizing  the  illegal  appointment  of  said  parties  as  police  jurors, 
or  permitting  them  to  in  any  manner  act  as  such  until  the  further 
orders  of  your  Honorable  Court,  and  that  on  trial  hereof  the  said 
writs  of  injunction  be  maintained  until  the  disputed  rights  of  said 
Saizan,  Lafleur  and  Manuel  to  the  aforesaid  offices  shall  have  been 
judicially  determined ;  and  petitioner  further  prays  that  said  Saizan, 
Lafleur  and  Manuel  be  duly  cited  in  the  premises,  as  provided  by 
law ;  and  petitioner  further  prays  for  costs  and  general  relief  in  the 
premises." 

This  petition  was  accompanied  by  the  affidavit  of  R.  Lee  Garland 
that  the  allegations  contained  therein  were  correct  and  true,  and 
that  a  writ  of  injunction  was  necessary  to  prevent  the  acts  com- 
plained of  therein. 

The  District  Judge  granted  an  order  upon  this  petition,  as  follows : 

**The  foregoing  petition,  affidavit  and  law  considered  it  is  ordered 
that  writs  of  injunction  issue  as  prayed  for  and  according  to  law." 

On  the  6th  of  July  the  District  Attorney  filed  a  petition  in  the  District 
Court  in  which,  after  reciting  the  petition  filed  by  him  as  stated,  its 
allegations  and  its  prayer — the  action  of  the  District  Court  thereon 
ordering  an  injunction  to  issne  as  prayed  for  and  the  issuance  and 
service  of  the  injunction  on  the  parties  ordered  to  be  enjoined,  he 
alleged  that,  notwithstanding  the  issuance  and  service  of  the  injunc- 
tion, the  parties  enjoined,  Saizan,  Lafleur  and  Manuel,  had  each  and 
severally  violated  the  injunction  by  presenting  themselves  at  open 
session  of  the  police  jury  on  that  day  and  claiming  and  assuming  to 
act  as  police  jurors  of  Wards  First,  Fifth  and  Sixth,  respectively,  and 
by  acting  and  voting  ai  such,  and  that  McGee,  president  of  the 
police  jury,  had  likewise  violated  the  injanction  and  disobeyed  the 
same  by  recognizing  said  parties  as  said  police  jurors;  that  in  so 
acting  all  of  said  parties  had  wilfully  disobeyed  the  order  of  injunc- 
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tion  and  committed  a  contempt  of  the  Governor  of  the  State  who 
made  the  appointments,  of  the  Senate  who  confirmed  them  and  of 
the  authority  of  the  District  Ooart  and  shoold  be  punished  accord- 
ingly. He  prayed  that  the  coort  role  these  parties  to  show  cause 
why  they  should  not  be  adjudged  to  have  committed  a  contempt  of 
the  authority  of  the  District  Court  and  punished  accordingly. 

The  parties  appeared  at  the  time  fixed  by  the  court  and  for  answer 
alleged  that  they  had  not  been  guilty  of  contempt  because  the  petition 
for  the  injunction  showed  on  its  face  that  the  court  had  no  jurisdiction, 
power  or  authority  to  issue  the  writ  of  injunction,  which  was  there- 
fore absolutely  null  and  void,  and  therefore  no  contempt  was  en- 
tailed or  incurred  by  its  violation.  Because  notwithstanding  the 
absolute  nullity  of  the  injunction,  they  had  observed  the  inhibitions 
of  the  same  until  they  had  applied  to  the  Supreme  Court  for  writs  of 
certiorari  and  prohibition  and  obtained  and  had  served  upon  the 
District  Judge  and  District  Attorney  the  mandate  of  the  Supreme 
Court.  They  prayed  that  the  rule  be  discharged.  On  the  trial  of  the 
rule  the  court  ordered  and  adjudged  and  decreed  that  the  parties  be 
imprisoned  in  the  parish  jail  for  the  space  of  forty- eight  hours, 
holding  that  they  had  been  guilty  of  contempt  by  wilfully  violating 
the  writ  of  injunction  sued  out. 

On  the  10th  of  July,  the  parties  so  adjudged  guilty  of  contempt 
and  relators  herein  filed  a  petition  in  the  Supreme  Court,  in  which 
they  averred  that  after  the  restraining  order  issued  by  that  court  to 
the  District  Judge  and  District  Attorney  had  been  served,  Saizan, 
Lafleur  and  Manuel  presented  their  commissions  and  oath  of  office  as 
police  jurors  to  the  police  jury  of  the  parish  of  St.  Landry  then  in 
session,  and  were  duly  recognized  as  members  of  said  jury  by  the 
president  thereof,  McGee,  without  objection  from  the  other  members 
of  said  body.  They  then  reciting  the  application  of  the  District 
Attorney  for  the  rule  upon  them  to  show  cause  why  they  should  not 
be  punished  for  contempt,  their  answer  thereto  and  the  judgment  of 
the  District  Judge  on  the  trial  of  the  rule,  averred  that  the  action  of 
the  District  Judge  and  District  Attorney  was  in  contempt  of  the 
authority  of  the  Governor  and  of  the  Senate  and  of  the  Supreme 
Court.  That  they  had  deliberately  violated  the  order  of  the  Supreme 
Court,  and  that  in  ordering  them  to  be  confined  in  the  parish  prison, 
the  District  Judge  had  committed  an  act  of  oppression  in  office  and 
wantonly  violated  their  right  of  personal  liberty.     That  the  act  was 
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tyraDDical  and  oppressive  and  called  for  the  exercise  by  the  Supreme 
Oonrfc,  in  the  vindication  of  its  authority,  of  its  powers  of  punish- 
ment. They  prayed  that  the  court  order  that  the  District  Judge 
and  District  Attorney  be  arrested  and  punished  for  contempt  of 
court;  that  a  peremptory  order  issue  to  them  to  take  no  further 
steps  against  them  in  the  premises ;  that  they  be  discharged  from 
prison  and  that  the  court  should  take  such  further  steps  as  it  might 
deem  advisable  and  effectual  to  enforce  respect  for  its  authority  and 
obedience  to  its  orders  and  general  relief.  The  District  Judge  and 
District  Attorney  were  ordered  to  show  cause  on  the  2d  of  Novem- 
ber, 1896,  why  they  should  not  be  punished  for  contempt  as  prayed 
for. 

On  the  17th  of  July,  Saizan,  Lafleur,  Manuel  and  McQee  filed  a 
petition  in  the  Supreme  Court,  in  which  they  averred  that  after  hav- 
ing obtained  from  this  court  the  restraining  order  directed  to  the 
District  Judge  and  District  Attorney  previously  referred  to,  the  said 
District  Judge,  [when  petitioners  attempted  to  cake  their  seats  as 
police  jurors  and  exercise  the  functions  and  duties  of  their  office]  at 
the  instance  of  the  District  Attorney,  issued  a  rule  against  them  to 
show  cause  why  they  should  not  be  punished  for  contempt,  and  on 
the  trial  of  said  rule  the  District  Judge  sentenced  them  to  imprison- 
ment in  the  parish  jail  for  contempt  of  court,  which  sentence  they 
were  compelled  to  serve  out  because  of  their  inability  to  obtain 
timely  relief  from  the  Supreme  Court.  That  they  obtained,  however, 
a  rule  on  said  judge  and  District  Attorney  to  show  cause,  on  the  2d 
of  November  next,  why  they  should  not  be  punished  for  contempt  of 
that  court;  that  this  rule  was  served  upon  the  said  parties;  that 
petitioners,  relying  upon  the  restraining  order  and  rule  for  contempt 
which  had  been  obtained  from  the  Supreme  Court,  continued  to  exer- 
cise the  duties  of  their  office  as  members  of  the  police  jury  sitting  as 
a  Board  of  Review,  when  on  the  evening  of  July  15,  1896,  they  were 
[at  the  instance  of  the  District  Attorney]  again  served  with  a  rule  for 
contempt  of  the  District  Court  for  alleged  violation  of  its  said  injunc- 
tion. That  the  District  Attorney  by  applying  for  said  rule  and  the  Dis- 
trict Judge  in  ordering  it  to  issue  bad  been  guilty  of  another  breach  of 
the  restraining  order  of  the  Supreme  Court  and  another  contempt  of 
court,  and  they  should  be  ruled  to  show  cause  why  they  should  not 
be  punished  therefor.  They  averred  that  the  order  of  the  District 
Judge  allowing  said  rule  was  illegal,  null  and  void — that  the  judge 
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was  incompetent  and  without  jarisdiction,  power  or  authority  to 
issue  it,  because  of  the  restraining  order  of  the  Supreme  Court  and 
because  the  original  injunction  was  an  absolute  nullity.  They  prayed 
that  a  rule  issue  against  the  said  judge  and  District  Attorney  for 
contempt  of  court  and  for  supplemental  writs  of  certiorari  and.  pro- 
hibition, and  for  such  further  orders  and  decrees  necessary  in  the 
premises  and  for  general  relief.  They  annexed  to  the  petition  copies 
of  the  proceedings  in  the  District  Court. 

On  the  same  day  the  Supreme  Court  at  chambers  (a  quorum  being 
present)  set  aside  the  last  order  of  the  District  Judge  [directing  that 
a  rule  be  taken  on  the  petitioners  to  show  cause  why  they  should  not 
be  punished  for  contempt]  deeming  it  an  infraction  of  its  own 
restraining  order  to  the  said  judge  and  ordered  the  District  Judge  to 
show  cause  why  he  should  not  be  punished  for  the  repeated  disobe- 
dience of  its  orders  which  had  been  brought  to  its  attention. 

On  the  2d  of  November,  1896,  the  District  Judge  and  District 
Attorney  answered. 

They  averred  that  in  construiug  and  interpreting  the  writ  of  pro- 
hibition served  upon  them  it  was  not  their  intention,  purpose  or 
motive,  directly  or  indirectly,  to  impeach  the  character,  motives  or 
integrity  of  the  members  of  the  Supreme  Court,  individually  or  col- 
lectively, or  to  cast  any  imputation  or  reflection  upon  them,  nor  was 
it  their  ptlrpose,  intention  or  motive  to  disobey  said  order.  That  if 
failure  there  was  to  observe  the  same,  it  resulted  from  a  misconcep- 
tion on  their  part  of  the  extent  and  scope  of  the  order.  That  they 
understood  said  order  to  mean  that  all  proceedings  in  the  suit  in 
which  it  had  been  obtained  would  be  stayed  until  a  final  hearing  of 
all  parties  before  the  Supreme  Court  as  was  announced  therein -^ 
that  they  solemnly  declare  that  they  never  for  one  moment  enter- 
tained the  idea  that  the  order  was  intended  to  operate  as  a  dissolu- 
tion or  suspension  of  the  order  of  injunction  invoked  by  the  District 
Attorney  and  issued  by  the  District  Judge.  That  when  informed 
extra- judicially  by  counsel  for  relators  that  they  contended  for  such 
construction  of  the  restraining  order  of  the  Supreme  Court,  they 
examined  the  matter  carefully  and  came  to  the  honest  conclusion 
(even  though  it  might  be  a  miistaken  one)  that  the  construction 
contended  for  was  not  tenable.  The  District  Judge  averred 
that  in  punishing  the  parties  for  contempt  he  had  acted  without  any 
feeling  whatever  other  than  to  secure  obedience  to  the  rules  of  law 
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and  the  orders  granted  by  him  in  virtne  of  his  office.  They  averred 
that  as  soon  as  the  order  commanding  them  to  desist  from  any  far- 
ther proceedings  in  the  matter  was  served  apon  the  District  Jadge, 
they  forthwith  discharged  the  last  rale  against  the  defend- 
ants, and  this  coarse  they  woald  have  parsaed  in  the 
first  instance  had  they  anderstood  the  order  to  mean  what  the 
Snpreme  Coart  sabseqaently  informed  them  it  did  mean.  They 
declared  that,  *'  knowing  as  they  did  that  a  government  like  oars 
rested  alone  upon  the  obedience  to  the  law,  and  that  its  sapremacy 
is  the  only  bulwark  and  safeguard  for  every  civil  right,  they  never 
intended  to  set  up  so  pernicious  an  example  as  to  place  themselves 
in  contempt  of  the  authority  of  the  Supreme  Goart,  and  that  they 
reiterated,  under  the  solemn  sanctity  of  their  official  oaths,  the  dis- 
claimer which  they  made  in  the  first  part  of  their  answer."  They 
prayed  they  be  adjudged  not  guilty  of  contempt  of  court,  and  that 
the  rule  be  discharged. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  0.  J.  An  argument  has  been  filed  in  this  court  touching 
the  legal  effect  of  our  restraining  order — the  object,  we  presame, 
being  to  show  that  the  District  Judge  had  reasonable  ground  upon 
which  to  have  placed  the  construction  he  did  upon  that  order. 

It  is  said  that  **  at  the  time  the  order  issued  relators  were  effectu- 
ally enjoined  by  the  decree  of  injunction.  The  restraining  order  of 
the  Supreme  Oourt  was  issued  to  sustain  the  status  quo  and  to  restrain 
the  District  Court  from  further  cognizance  of  the  case  except  to 
maintain  the  status  quo.  ih  order  that  this  be  maintained  it  was  the 
duty  of  the  District  Coart  to  let  things  remain  as  they  were — both 
parties,  plaintiff  and  defendants,  being  held  in  suspense — neither 
being  allowed  to  do  any  act  which  might  in  any  way  detract  from  the 
status  quo.  The  plaintiff  in  injunction  was  to  remain  motionless  in 
the  position  which  he  had  acquired  by  the  proceedings  actually  had, 
and  to  make  no  move  of  an  aggressive  character  against  his  adver- 
sary. On  the  other  hand,  defendants,  who  had  been  effectually 
enjoined  from  proceeding  any  further,  were  still  left  under  the 
operation  of  the  provisional  writ  of  injunction.  They  were  bound 
to  continue  to  respect  the  provisional  writ  of  injunction  unless 
the  Supreme  Court  intended  by  issuing  the  restraining  order  to  pass 
at  once  on  the  validity  of  the  injunction  writ  and  to  dissolve  it 
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ex  parte.  Did  the  court  intend  to  pass  finally  on  the  merits  of  the 
injunction  or  the  validity  of  the  provisional  writ  of  injunction?  Did 
it  intend  to  do  so  ex  vO'Tie  without  hearing:  what  the  judge  a  quo  and 
the  party  plaintiff  had  to  say  in  vindication  of  its  issuance?  By  no 
means.  No  restraining  order  could  have  such  an  effect,  for  then 
there  would  be  a  misnomer  in  terming  it  a  restraining  order,  since, 
instead  of  restraining  for  the  purpose  of  maintaining  the  status  quo 
and  preventing  all  parlies  from  altering  it,  there  would  be  a  retro- 
active order  of  an  aggressive  character  amounting  to  a  decree 
setting  aside  a  judgment  already  rendered — a  provisional  judgment 
of  injunction,  it  is  true,  but  a  judgment  which,  under  the  well- 
established  jurisprudence,  can  not  be  dissolved  by  the  judge  with- 
out  first  giving  previous  notice  to  the  party  who  obtained  the  writ. 
The  restraining  order  accompanying  the  writ  of  certiorari  is  intended 
simply  to  maintain  the  status  quo  before  the  dat^  of  the  issuance  of 
such  order.  It  must  not  be  confounded  with  the  action  of  the  court 
to  dissolve  the  injunction." 

<*  The  duty  of  the  District  Judge  was,  under  the  restraining  order, 
to  maintain  the  cause  in  the  state  in  which  it  was  at  that  moment, 
and  this  necessitated  the  maintenance  intact  of  the  provisional 
order,  and  when  the  defendants,  seeking  to  take  advantage  of  the 
restraining  order  as  understood  by  them,  were  taking  aggressive 
steps  to  undo  and  nullify  the  writ  of  injunction  it  became  the 
imperative  duty  of  the  District  Judge  to  prevent  them  from  doing 
an  illegal  act  forbidden  by  him.  This  the  District  Judge  could  only 
do  by  proceeding  on  rule  to  punish  for  contempt,  and  in  doing  so  he 
was  far  from  being  in  contempt  of  the  Supreme  Court." 

When  we  set  aside  the  last  order  issued  by  the  District  Oourt 
(issued  by  it  after  it  had  itself  been  served  with  the  restraining 
order  from  us) ,  ruling  the  defendants  in  injunction  to  show  cause 
why  they  should  not  be  punished  for  contempt,  we  passed  upon  and 
decided  adversely  to  the  position  taken  by  the  District  Judge  in  the 
argument  made  on  his  behalf.  The  petition  to  the  District  Oourt  for 
the  injunction  called  in  question  the  power  and  authority  of  the  Gov- 
ernor and  the  power  and  authority  of  the  Senate.  The  injunction 
was  granted  and  the  effect  of  that  order  was  to  immediately  paralyze 
the  action  of  the  Executive  and  Senate.  The  application  to  this 
court  for  writs  of  prohibition  and  certiorari  called  in  question  the 
absolute  want  of  power,  jurisdiction  and  authority  of  the  District 
Judge  himself  to  bring  about  such  a  condition  of  things. 
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After  careful  consideration  of  the  matter  submitted  we  issaed  the 
restraining  order  referred  to,  evidencing  the  fact  that  a  strong  prima 
facie  showing  had  been  presented  against  the  power  and  authority 
assumed  by  the  District  Judge.  The  District  Judge  was  notifted  that 
his  oum  power  and  jurisdiction  was  at  issue.  The  order  to  him  was 
clear  and  unambiguous.  He  was  ordered  to  proceed  no  further  in 
the  matter.  It  was  his  duty  to  obey.  There  is  no  question  before 
us  [as  matters  now  stand]  as  to  what  effect  the  restraining  order  had 
upon  the  injunction,  or  as  to  what  the  duty  of  defendants  in  injunc- 
tion was  in  respect  to  the  matters  enjoined  after  our  restraining 
order  had  issued  to  the  District  Judge.  We  are  dealing  exclusively 
now  with  the  duty  of  the  District  Judge  himself  under  the  latter 
order.  If  the  restraining  order  left  the  injunction  intact. as  claimed 
and  the  action  of  defendants  violated  (he  alleged  resulting  stottM  guo 
which  was  brought  about  by  it,  their  act  (on  that  hypothesis)  was  a 
contempt  not  of  the  District  Oourt,  but  of  this  court,  and  was  to  be 
punished  by  ourselVes  and  not  by  the  District  Judge. 

If  the  District  Attorney  believed  that  the  defendants  had  been 
guilty  of  contempt  he  should  have  addressed  himself  to  us  and 
not  to  the  District  Judge,  and  the  latter  should  have  at  once 
declined  acting  when  himself  appealed  to.  This  matter  we  think 
would  have  been  clear  enough  had  it  been  coolly,  temperately  and 
judicially  approached  and  dealt  with.  The  case  is  obviously  one  in 
which  strong  political  feelings  and  antagonisms  have  been  developed, 
as  shown  by  the  pleadings  and  briefs  of  the  parties — ^parts  of  which 
on  both  sides  are  not  to  be  commended  and  have  not  been  quoted. 
We  accept  as  true  the  declarations  made  by  the  District  Judge  and 
District  Attorney  that  their  course  was  not  actuated  by  any  designed 
or  intentional  disrespect  of  this  court  or  any  of  its  members,  but 
none  the  less  the  fact  remains  that  our  order  was  disobeyed.  We 
can  not  accede  to  respondents'  prayer  that  they  be  adjudged  not 
guilty,  and  that  the  rules  taken  here  be  discharged.  They  were 
unquestionably  guilty  of  contempt  of  court  and  we  so  adjudge  them. 
We  can  not  permit  this  matter  to  pass  uncensured. 

Having  disposed  of  this  preliminary  question  we  next  direct  our 
attention  to  the  writs  of  prohibition  and  certiorari  which  we  ordered 
to  issue.  The  first  proposition  advanced  by  the  respondents  is  that 
relators  invoked  a  wrong  remedy — that  prohibition  as  its  name 
implies  is  a  writ  for  the  purpose  of  preventing  not  of  annulling,  and 
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that  in  this  case  the  matter  soaght  to  be  prohibited  was  an  accom- 
plished fact — as  the  relators  were  already  effectaally  enjoined 
and  they  conld  only  be  released  from  the  effect  of  the  same  by 
regular  proceedings  to  dissolve  in  the  District  Oonrt.  That  the  writ 
of  certioTari  as  applied  for  is  merely  an  ancillary  writ  intended  to 
bring  np  the  record  for  the  purpose  of  passing  upon  the  application  for 
a  prohibition.  We  have  ourselves  stated  that  the  object  of  the  writ  of 
prohibition  was  to  prevent  further  action  in  a  case  where  jurisdiction, 
power  and  authority  to  act  is  denied,  and  declared  that  it  was  the 
function  of  the  writ  of  certiorari  to  undo  matters  which  had  taken  such 
a  shape  as  not  to  be  remedied  by  the  writ  of  prohibition.  It  is  true 
that  in  this  instance  theinjuncHon  asked  forbad  been  granted,  and  that 
nothing  further  having  been  asked  for  by  the  plaintiff  in  injunction  that 
particular  proceeding  was  at  an  end,  but  none  the  less  that  injunc- 
tion conld  well  be  made  the  basis  of  future  action  by  the  court  itself 
which  granted  it.  The  proceeding  for  contempt  taken  in  the  matter 
before  the  District  Judge,  shows  that  there  might  be  necessity  for  a 
prohibition  to  be  directed  to  him,  but  granting  that  the  condition 
was  such  as  not  to  be  properly  reached  by  the  particular  writ  applied 
for  it  would  not  follow  that  relator  should  be  thrown  out  of  court. 
There  is  an  idea  prevalent  in  this  State  arising  from  the  fact  that 
prior  to  the  Constitution  of  1879  the  writ  of  certiorari  was  almost 
exclusively  made  use  of  for  the  purpose  of  the  correction  of  errors 
in  transcripts  of  appeal ;  that  it  has  no  greater  scope,  but  this  is  a 
mistake— it  is  a  substantive  and  far-reaching  corrective  writ  concur- 
rent with  and  frequently  taking  the  place  of  the  writ  of  prohibition. 
In  the  exercise  of  our  supervisory  jurisdiction  we  are  not  rigidly  tied 
down  by  form.  When  the  facts  of  a  given  case  being  recited  present 
a  case  for  relief  by  us  under  that  jurisdiction  and  there  is  a  prayer 
for  such  orders  and  decrees  as  those  facts  will  justify  and  for  general 
relief,  we  will  not  remit  the  relator  to  new,  expensive  and  unneces- 
sary and  sometimes  fruitless  remedies  simply  by  reason  of  a  mistake 
in  the  writ  specifically  asked  for. 

Defendants'  next  contention  is  that  the  matter  in  dispute  being 
over  one  hundred  dollars  and  not  shown  to  be  over  two  thousand 
dollars  a  case  is  presented  where  the  question  of  jurisdiction  should 
be  primarily  determined  by  the  Court  of  Appeals,  as  it  would  be  one 
within  its  appellate  jurisdiction,  and  it  should  only  reach  this  court 
after  the  case  had  passed  through  all  the  different  stages  of  an  ordi- 
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nary  suit  and  the  ultimate  reaalt  reached  was  against  the  exception 
or  plea  to  the  jarisdiction. 

We  have  on  a  number  of  occasions  held  that  we  would  not  as  a 
general  rule  detach  or  split  off  an  exception  of  jurisdiction  from  the 
•case  in  which  it  was  an  incident  and  decide  it  in  advance  of  the 
final  judgment  in  the  case,  but  that  proposition  was  simply  the 
enunciation  of  a  general  rule  subject  to  be  departed  from  in  excep- 
tional or  extraordinary  cases.  We  do  not  find  in  the  present  case 
any  occasion  for  the  application  of  the  rule  which  respondents 
invoke.  What  was  the  issue  raised  by  the  District  Attorney  in  the 
District  Court  and  what  was  the  result  reached  on  his  application? 
The  argument  has  been  made  to  us  on  behalf  of  the  respondents  that 
with  the  application  for  the  writ  of  injunction  and  the  granting  of 
the  injunction  the  case  of  the  District  Attorney  was  ended,  and  that 
is  true.  The  District  Attorney  sought  to  go  further  in  that  case  than 
to  obtain  the  injunction  Itself,  and  this  being  granted  to  force  rela- 
tors into  the  position  of  being  plaintiffs  in  a  new  suit  to  have  them  - 
selves  recognized  as  entitled  to  the  positions  to  which  they  had  been 
appointed.  The  District  Attorney  (even  were  he  authorized  to 
raise  such  an  issue)  did  not  seek  to  have  it  decreed  in  that  particu- 
lar proceeding  contradictorily  with  the  defendants  that  they  were 
not  entitled  to  their  offices,  nor  did  he  cite  them  into  court  for  that 
purpose  and  to  have  the  appointments  declared  null  as  having  been 
made  by  the  Governor  and  confirmed  by  the  Senate  without  author- 
ity. What  he  claimed  was  that  the  Governor  was  absolutely  without 
legal  power  to  make  the  appointments,  and  that  upon  his  suggestion 
of  that  fact  to  the  District  Court  it  had  the  power  at  once  to  paralyse 
the  action  of  the  executive  until  the  appointees  should  them- 
selves have  instituted  legal  proceedings  to  have  themselves 
declared  rightfully  entitled  to  the  offices  and  should  have  sustained 
their  right  thus  collaterally  attacked.  If  the  defendants  had 
answered  the  injunction,  what  would  have  been  their  plea?  Evi- 
-dently  that  the  court  was  without  power  or  authority  to  thus  sum- 
marily, by  injunction,  set  aside  the  Governor's  action,  paralyze  it 
until  his  appointees  should  as  plaintiffs  have  been  able  to  have  that 
action  judicially  vindicated.  The  issue  involved  would  be  the  Dis- 
trict Court's  power  in  the  premises,  not  the  powers  of  the  Governor 
and  the  Senate.  If  the  District  Court,  on  an  exception  taken  as  to 
its  power,  had  determined  that  it  had  such  power,  and  the  matter  had 
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been  appealed  to  the  Oourt  of  Appeals,  what  issae  woald  have  been 
before  that  court?  Simply  the  iesae  of  the  power  and  authority  of 
the  District  Oourt  in  the  premises,  nothing  more.  There  would  be 
no  existing  suit  involving  issues  in  which  the  question  of  jurisdiction 
would  be  incidentally  raised  as  leading  up  to  the  decision  of  other 
questions ;  the  very  beginning  and  ending  of  the  suit  would  be  the 
question  of  the  jurisdiction  and  power  of  the  lower  court.  We  see 
under  such  circumstances  no  reason  to  permit  this  question  to  be 
sent  primarily  for  decision  to  the  Oourt  of  Appeals.  The  ''  matter 
in  dispute"  is  not  measured  by  the  amount  which  the  District 
Attorney  has  declared  to  be  the  value  of  the  office  of  police  juror. 
The  question  at  issue  is  the  power  of  the  judiciary  to  summarily  and 
positively  check  by  injunction  the  exercise  of  the  powers  of  the 
executive  department.  A  more  important  question  than  this  can 
scarcely  arise,  and  is  not  to  be  disposed  of  in  determining  the  juris- 
diction of  this  court  simply  by  reason  of  the  value  of  the  particular 
office  which  furnished  the  occcmon  from  which  arises  a  contest  as  to 
the  powers  of  the  two  departments.  The  District  Attorney  does  not 
pretend  that  in  the  particular  proceeding  to  which  he  has  resorted, 
the  right  of  the  defendants  to  their  offices  was  to  be  therein 
litigated.  The  suit  is  not  before  us  as  one  in  which  the  rights 
of  private  individuals  are  challenged,  and  in  which  the  jurisdiction, 
power  and  authority  of  the  District  Oourt  to  deal  with  those  rights 
is  called  incidentally  in  question.  We  are  not  asked  to  dissolve  the 
injunction,  but  to  discharge  it. 

The  next  position  contended  for  is  that,  inasmuch  as  there  is  a 
ckiss  of  cases  in  which  the  judiciary  is  authorized  to  pass  upon  the 
legality  and  illegality  of  particular  acts  of  the  executive,  and  inas- 
much as  the  District  Attorney,  a  constitutional  officer,  had,  under 
oath,  declared  that  in  the  matter  of  the  appointments  of  the  three 
police  jurors  appointed  from  St.  Landry  the  Qovernor's  action  was 
illegal,  the  District  Oourt  had  authority  to  take  cognizance  of  the 
cause  and  to  grant  the  order  it  did.  That  if  there  was  any  want  of 
proper  allegation  in  the  petition  it  was  a  matter  for  exception  or 
demurrer,  and  not  for  direct  and  immediate  action  by  this  court,  as 
one  involving  the  power  and  jurisdiction  of  the  lower  court. 

We  had  occasion  in  State  ex  rel.  Kuhlman  vs.  Judge,  47  An.  57, 
and  State  ex  rel.  Keller  vs.  Judge,  47  An.  61,  to  examine  into  and 
pass  upon  an  objection  of  the  same  character.     We  see  no  reason  to 
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change  the  views  therein  expressed.  This  case,  as  to  the  pleadini^ 
of  the  District  Attorney,  is  as  mnch  (in  fact  more)  opt^n  to  objection 
as  the  pleadings  in  those  cases,  and  the  relief  asked  for  is  more 
sweeping  and  radical  than  was  there  asked.  Here  there  are  no 
opposing  private  interests  sought  to  be  protected;  the  Diistrict 
Attorney  does  not  pretend  to  have  been  solicited  by  any  one  to  insti- 
tote  the  proceedings ;  he  declares  himself  as  acting  for  and  on  behalf 
of  the  State  solely  by  virtne  of  his  office.  He  has  inaugurated,  of  his 
own  motion,  proceedings  calling  in  question  the  power  of  the  Gov- 
ernor and  the  Senate — the  power  of  the  Governor  having  been  exer- 
cised, 'so  relator's  petition  declares  (and  the  fact  is  not  denied) ,  uoder 
an  official  opinion  delivered  by  the  Attorney  General,  the  highest 
law  officer  in  the  State  in  the  prosecution  of  the  interests  of  the  State. 
It  is  the  bounden  duty  of  the  judiciary  to  g^ve  some  force  and  effect 
to  the  acts  of  the  executive.  His  acts  are  not  to  be  presumed 
iUegal  and  utterly  wrong,  particularly  upon  a  mere  conclusion  of 
law  announced  by  a  District  Attorney.  The  parties  enjoined  in 
this  case  had  not  gone  into  office  under  their  commissions;  they 
had  not  usurped  the  office,  but  before  they  had  taken  any  steps 
whatever  they  were  ordered  and  forced  (as  we  have  said),  aa 
plaintiffs,  to  primarily  vindicate  their  rights  and  the  authority  of  the 
executive  in  a  new  suit.  The  District  Judge  reversed  the  presump* 
tions  as  to  the  validity  of  the  Governor's  action  and  threw  the  judi- 
ciary department  into  immediate  and  direct  clash  with  the  executive 
department.  Without  any  bond  the  exercise  of  functions  of  public 
functionaries  has  been  put  an  end  to.  If  a  District  Court  can  upon 
a  mere  declaration  by  a  District  Attorney  that  the  Governor  has  ille- 
gally appointed  a  police  juror  [before  that  officer  has  taken  his  seat] 
successfully  enjoin  him  from  exercising  his  functions  until  he 
shall  have  brought  suit  to  establish  his  right,  and  shall  have  estab- 
lished his  right,  the  District  Court  could  with  equal  propriety,  upon 
a  mere  declaration  of  a  District  Attorney  that  the  Governor  had 
iJlegally  appointed  a  District  Judge  or  any  other  officer,  enjoin  him 
from  qualifying,  and  thus  bring  about  absolute  confusion  in  the 
administration  of  public  affairs.  In  the  Kuhlman  case  we  referred 
approvingly  to  Beebe  vs.  Robinson,  52  Ala.  66.  The  views  of  the 
Supreme  Court  of  Alabama,  expressed  in  that  case,  still  command 
our  approval. 
The  opinion  we  deliver  to-day  does  not  touch  the  legality  or  the 
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illegality  of  the  actioo  of  the  Governor  in  appointing  the  relators  to 
the  office  of  police  jnrors.  That  matter  is  left  open.  All  that  we 
decide  now  is  that  the  District  Oonrt  was  without  power  or  authority 
by  injunction  to  tie  up  the  relators  in  the  exercise  of  the  functions 
by  anticipation,  and  to  force  those  parties  to  remain  powerless  to 
act  until  as  plaintiffs  they  had  first  affirmatively  shown  the  author- 
ity of  the  Governor  to  make  the  appointments.  See,  on  this  sub- 
ject. State  ex  rel.  Oheevers  vs.  Duffel,  32  An.  658. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  writs  which  issued  herein  be  perpetuated,  and 
that  the  injunction  granted  by  the  District  Judge  of  the  Eleventh 
Judicial  District  Oourt  in  and  for  the  parish  of  St.  Landry,  in  the 
matter  of  the  State  of  Louisiana  ex  rel.  R.  L.  Garland,  District 
Attorney,  vs.  Joseph  P.  Saizan  et  al.,  No.  15,868  on  the  docket  of 
that  court,  be  and  the  same  is  hereby  set  aside  and  discharged. 


No.  12,224. 
State  of  Louisiana  vs.  Azarie  Mbaux. 

See  State  ts.  Riesz,  ante,  p.  1446; 

A  PPEAL  from  the  Eleventh  Judicial  District  Oourt  for  the  Parish  of 
^     Acadia.     Dupr6^  J. 


M.  J.  Ounningkanij  Attorney  General,  R,  Lee  Garland,  District 
Attorney  (and  P.  A,  Simmons,  Jr,,  of  Counsel) ,  for  Plaintiff, 
Appellee. 

Philip  8,  Pugh  and  E.  P.  Veazie  for  Defendant,  Appellant. 


Submitted  on  briefs  November  7, 1896. 
Opinion  hauded  down  November  80,  1896. 
Rehearing  refused  December  17,  1896. 


The  opinion  of  the  court  was  delivered  by 

MiLLBB,  J.  The  accused,  sentenced  for  lying  in  wait,  armed,  with 
intent  to  murder,  appeals,  and  relies  for  reversal  of  the  sentence  on 


48  1517 
48  1570. 
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his  motion  to  quash  the  indictment,  and  the  bill  of  exceptions  to  the 
action  of  the  coort  overroling  it. 

The  motion  was  on  the  groond  that  the  jndge  of  the  lower  conrt 
ex  jmprio  matu  discharged  a  member  of  the  grand  jory,  snbstitating 
another  in  his  place,  and  on  the  forther  groond  that  those  who  com* 
posed  the  tral  jary  were  additional  jurors  drawn  in  the  middle  of 
the  term  to  serve  another  week.  It  appears  the  discharge  of  the 
member  of  the  grand  jory  was  because  he  was  foond  to  k>e  disqaali- 
i&ed,  and  the  additional  venire  was  drawn  becaose  it  was  impossible 
to  dispatch  the  criminal  cases  before  the  conrt  without  the  new 
drawing  of  jurors. 

The  questions  presented  by  the  motion  to  quash  have  received  our 
attention  in  other  cases  recently  decided.  For  the  reasons  given  in 
the  cases  of  the  State  vs.  Wright,  41  An.  600;  State  vs.  Riez,  ante, 
page  1446;  Act  No.  89  of  1894,  Sec.  7,  it  is  ordered  that  the  sentence 
of  the  lower  court  be  affirmed. 


No.  12,816. 
The  State  vs.  Ned  Shelby. 

48  1518 

50  68S        See  State  ya.  White,  afOe,  p.  1444. 

48  15181 

>w  239[       A  PPEAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 
-*  *     of  Assumption.     Gfuton,  J. 


M.  J.  Chtnninghamj  Attorney  General,  and  O.  A.  Chndratij  District 
Attorney,  for  Plaintiff,  Appellant. 


Pugh  A  Pugh  for  Defendant,  Appellee. 


Submitted  on  briefs  November  21,  1896. 
Opinion  handed  down  November  30,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  This  is  an  appeal  by  the  State  from  the  judgment  sus- 
taining the  motion  to  quash,  united  with  a  demurrer  to  the  indict* 
ment,  on  the  ground  that  the  Sec.  792  of  the  Revised  Statutes  on 
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which  the  prosectttion  is  based  was  repealed  by  the  Act  No.  59  of 
1896.  The  demurrer  and  motion  to  qnash  were  sustained  without 
putting  the  accused  on  his  trial. 

For  the  reasons  assigned  in  the  opinion  in  State  vs.  White,  ante^ 
page  1444,  it  is  ordered,  adjudged  and  decreed  the  judgment  sustain- 
ing the  motion  to  quash  is  avoided  and  reversed,  and  the  lower  court 
is  directed  to  proceed  with  the  trial  of  the  accused. 


No.  12,253. 
State  of  Louisiana  vs.  Abthub  Bbooks  bt  al. 

The  dlscharf^e  by  the  court  of  a  grand  Juror  not  qualified  to  serve,  affords  the 
acouaed  no  cause  of  complaint,  the  disqualified  Juror  not  participating  in  find- 
ing the  indictment  against  the  uccused.  Wharton's  Criminal  Law;  Staters. 
Causey,  43  An.  897. 

APPEAL  from  the  Eleventh  Judicial  District  Court  for  the  Parish 
oi  St.  Landry.     Dupr€,  J. 


M,  J.  GunrUnghanif  Attorney  General,  and  R,  Lee  Garland,  Dis- 
trict Attorney,  for  Plaintiff,  Appellee. 


John  N.  Ogden  for  Defendant,  Appellant. 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  16,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  only  question  in  this  case  of  an  appeal  from  the 
sentence  of  defendant  for  robbery  is  that  arising  by  the  exclusion  of 
one  of  the  grand  ]firy  directed  by  the  lower  court  because  the  juror 
was  ascertained  not  to  be  qualified  to  serve.  He  did  not  participate 
in  the  finding  of  the  indictment. 

It  was  the  duty  of  the  court  to  purge  the  jury  of  disqualified  jurors, 
and  no  cause  of  complaint  was  thereby  afforded  the  defendant. 
State  vs.  Oansey,  43  An.  897,  and  State  vs.  Riez,  ante,  p.  1446. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  affirmed. 
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48  !£»  No.  12,265. 

10*    577j 

"^""  Succession  of  Alphonsb  Levy. 

While  the  Supreme  Ooort  recognises  the  right  of  persons  b^Ting  exclusive  inter- 
ests in  a  particular  matter  to  make  such  eompromises  and  agreements  con- 
cerning the  same  as  to  them  may  be  deemed  advisable  ,  provided  they  be  not 
contrary  to  the  law.  It  can  not  be  controlled  by  stipulations  and  agreements 
relatively  to  subjects  in  which  third  persons  may  be  concerned.  If  the  judg- 
ment of  the  District  Court  flxiug  an  amount  of  an  administrator's  bond  be 
legally  correct,  the  Supreme  Court  could  not  reverse  it  and  remand  the  ease 
^ith  directions  as  sufsgested  by  the  parties  to  the  proceeding  which  provoked 
the  judgment  appealed  from. 

Where  a  notary  taking  an  inventory  of  the  effects  of  a  succession  has  failed  to 
follow  the  requirements  of  Art.  1107  of  the  Civil  Code  that  he  should  note  the 
distinction  between  property  which  the  deceased  owned  entirely,  and  that  in 
which  he  simply  had  an  interest,  it  can  not  be  required  fn  order  to  qualify  as 
administrator  of  the  succession  that  bond  b<^  furnished  to  an  amount  one- 
fourth  beyond  the  estimated  value  of  the  effects  belonging  wholly  to  the 
deceased,  and  also  to  the  estimatbd  value  (as  fixed  in  the  inventory)  of  the 
properties  in  their  entirety  which  belong  to  commercial  partnerships  and 
joint  stock  companies  in  which  he  had  an  Interest. 

Article  1041  of  the  Civil  Code,  which  provides  that  **  as  soon  as  the  inventory  or 
inventories  of  the  succession  are  finished,  the  judge  shall  name  an  administra- 
tor to  manage  the  property  thereof  and  oblige  him  to  give  bond  and  sufficient 
security  for  the  fidelity  of  his  administration,  unless  the  administrator  pre 
fer  to  furnish,  instead  of  this  security,  a  special  mortgage  on  unincumbered 
property  of  a  value  sufficient  to  serve  as  a  guarantee  for  his  administration." 
justifies  the  exercise  of  judicial  discretion  in  determining  under  t»ome  circum- 
stances and  to  some  extent  'he  amount  which  an  administrator  should  pres* 
ently  furnish  as  a  guarantee  for  his  administration,  the  amount  so  fixed  being 
liable  to  be  Increased  as  changing  conditions  call  for. 

APPEAL  from  the  Eleventh  Judicial  District  Coart  for  the  Parish 
of  St.  Landry.     P^rrault^  J. 


H,  L.  Qarland  and  Bernard  Tiiche   for  Lazare  LQ^y^  Plaintiff  in 
Rnle,  Appellant. 


E.  D.  EstiUettej  for  Creditors,  Opponents,  Appellees. 


Ars^ed  and  sabmitted  December  14,  1896. 
Opinion  handed  down  December  19,  1896. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1621 


Suecesslon  of  Levy. 


This  case  was  before  tbe  court  upon  the  folio winji:  agreed  state- 
ment of  facts : 

''  Alpbonse  Levy  died  in  St.  Landry  where  he  resided  in  Feb- 
ruary, 1896. 

'^  He  had  business  relations  as  partner,  with  several  persons,  as 
joint  owner  with  others,  as  member  of  stock  companies,  etc. 

'^  His  partners  Julius  Meyers  of  J.  Meyers  &  Co.,  and  Mentor 
Andrus  of  Sunset  Mercantile  Company,  Limited ;  Lazare  Levy  of 
Lazare  Levy  &Bros.,  have  obtained  by  orders  of  court  possession 
of  the  assets  of  said  firms,  and  other  persons,  to- wit:  W.  W.  Duson 
and  Eraste  Durio,  have  possession  of  the  properties  belonging  to  the 
stock  companies  by  virtue  of  their  rights  as  managers,  etc. 

^'  Inventories  were  made  in  several  of  the  parishes  of  the  State 
wherein  Alphonse  Levy  had  properties  belonging  to  him  separately 
or  with  others  as  partners,  joint  stock  company,  etc.  Lazare  Lavy, 
who  was  his  heir  at  law,  applied  to  be  appointed  administrator  of 
the  estate  of  Alphonse  Levy. 

'^  The  inventories  taken  included  all  the  properties  in  which 
Alphonse  Levy  had  an  interest,  and  their  amount  aggregated  three 
hundred  and  forty -two  thousand  nine  hundred  and  eighty -six  dol- 
lars. 

'<  With  the  exception  of  the  individual  properties  of  Alphonse 
Ldvy  included  in  these  inventoried,  and  the  aggregate  value  of 
which  is  twenty-eight  thousand  nine  hundred  and  twenty-nine  dol- 
lars, all  of  the  properties  inventoried  are  in  the  possession  of  tbe 
liquidators,  managers  and  co- proprietors  entitled  to  administration, 
etc. 

**  These  have  actual  or  constructive  possession  of  said  properties. 

''  To  qualify  as  administrator  of  the  estate  of  Alpbonse  Levy, 
Lazare  Levy  took  out  a  rule  to  have  the  court  determine  the  amount 
of  bond  which  said  administrator  should  give. 

*'  Tbe  rule  was  served  on  the  attorney  of  tbe  absent  heirs,  who  put 
the  matter  at  issue  by  filing  a  general  denial.  Creditors  (to- wit:  St. 
Landry  State  Bank;  H.  &  C.  Newman;  Hyman,  Hiller  &  Co.)  inter- 
vened in  the  rule  and  opposed  the  fixing  of  the  bond  for  less  than 
one -fourth  over  amount  of  inventories. 

''  The  St.  Landry  State  Bank,  H.  &  0.  Newman  and  Hyman,  Hiller 
&  Co.  intervened  in  the  rule  and   opposed   tbe   application.     Tbe 
attorney  of  absent  heirs  pleaded  the  general  issue. 
96 
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''The  twenty -eight  thoasand  nine  hondred  and  twenty -nine  dollars 
is  the  aggregate  of  valuation  of  separate  individual  properties 
of  estate  of  Alphonse  Levy  which  the  administrator  yronld  be  put  in 
charge  of. 

<<  Lazare  Levy,  as  surviving  partner  of  Lazare  Levy  A  Bro.,  has  been 
pot  in  possession  of  all  the  assets  of  said  partnership,  amounting  to 
one  hundred  and  seventy- one  thousand  dollars." 

In  the  rule  taken  out  by  Laaare  Levy,  referred  to  in  the  above 
statement,  his  prayer  was  that  he  be  permitted  to  qualify  as  admin- 
istrator of  Alphonse  Levy  on  furnishing  a  bond  "  fixed  on  the  basis 
of  twenty-eight  thousand  nine  hundred  and  twenty-nine  dollars  and 
sixty  cents,  the  aggregate  valuation  of  appraised  properties  with 
which  petitioner  is  to  be  entrusted." 

The  court  disuussed  the  rule,  stating  '*  the  law  was  plain  that  the 
bond  of  the  administrator  should  be  for  the  amount  of  the  inventory  of 
the  estate  plus  one -fourth  over  and  above  said  amount,  deducting 
bad  debts.  The  inventories  showed  the  assets  of  the  estate  of  all 
kinds,  movables,  immovables,  rights  and  credits  far  exceed  twenty- 
eight  thousand  nine  hundred  and  twenty -nine  dollars,  and  conse- 
quently the  court  was  without  power  to  accept  a  bond  differing 
from  the  provisions  of  Art.  1048  of  the  Civil  Code." 

Lazare  Levy,  the  mover  in  the  rule,  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLs,  C.  J.  The  succession  of  Alphonse  Levy,  although 
opened  in  February,  1896,  has  remained  up  to  the  present  time 
without  an  administrator,  though  the  properties  of  the  various 
partnerships,  corporations  and  joint  companies  in  which  the  deceased 
had  an  interest  had  been  placed  by  the  court  in  the  hands  of  liqui- 
dators, etc.  Who  has  had,  up  to  the  present  time,  the  custody  of  the 
property  other  than  those  so  administered,  which  belongs  directly 
to  the  deceased,  does  not  appear.  Lazare  Levy  declares  he  has 
accepted  the  succession  as  beneficiary  heir;  it  is  possible  and  prob- 
able that  he  has  had  charge  in  that  capacity.     C.  C.  996,  997,  998. 

The  presumptive  heirs  in  Europe  do  not  appear  to  have  taken  any 
steps  themselves  in  the  way  of  either  acceptance  or  renunciation  of 
their  brother's  estate,  nor  have  creditors  made  any  move  to  force 
them  to  declare  their  intention  in  that  respect. 
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The  inventories  which  have  been  taken  are  doabtless  correct  as 
inventories  of  the  property  of  the  different  partnerships  and  stock 
companies  in  which  the  deceased  had  an  interest  (0.  C.  1108,  1188, 
1189)  ;  but  the  notaries  who  took  them  do  not  seem  to  have  com- 
plied with  Art.  1107,  which  requires  them  to  make  a  distinction 
between  properties  held  in  entirety  by  the  deceased,  and  that  which 
belonged  to  him  in  part  only.  There  should  have  been  an  estimate 
made  of  the  valne  of  the  present  or  eventual  interest  of  the  deceased 
in  such  properties. 

An  administrator  is  responsible,  not  simply  for  the  property  in  his 
possession  and  under  his  direct  administration,  but  for  a  proper 
legal  supervision  over  the  administration  of  that  in  which  the  succes- 
sion has  an  interest  by  those  who  have  primarily  the  administra- 
tion thereof  and  who  are  primarily  responsible  for  the  same.  The 
extent  of  this  responsibility  may  be  hard  to  fix  and  determine, 
but  none  the  less  it  ought  to  enter  as  a  factor  in  the  determination 
of  the  amount  of  the  bond  the  administrator  should  give.  It  is  a 
variable,  a  fluctuating  and  not  a  constant  factor,  and  the  amount 
can  be  added  to  from  time  to  time  as  the  court  directs.  It  is  obvious 
that  the  property  of  this  succession  should  be  placed  under  the 
charge  of  some  person  authorized  to  that  effect  by  the  court.  Since 
this  case  has  been  submitted  for  decision,  a  motion  has  been  made 
by  all  parties  that  we  reverse  the  judgment  of  the  lower  court,  and 
remand  it  with  directions  to  the  District  Judge  to  grant  the  applica- 
tion made  by  Lazare  Levy  to  be  permitted  to  qualify  as  administra- 
tor upon  giving  security  as  proposed  to  be  given  by  him.  While  we 
recognize  the  right  of  persons  having  exclusive  interests  in  a  par- 
ticular matter  to  make  such  compromises  and  agreements  concern- 
ing the  same  as  to  them  may  be  deemed  advisable,  provided  they  be 
not  contrary  to  the  law,  we  can  not  be  controlled  by  stipulations 
and  agreements  relatively  to  subjects  in  which  third  parties  may  be 
concerned.  If  the  judgment  of  the  District  Court  was  really  legally 
correct  we  could  not  reverse  it  and  remand  the  case  with  directions 
as  suggested  (Succession  of  Hardy,  46  An.  1309) .  Weiare,  therefore, 
to  inquire  whether  the  District  Judge,  in  reaching  his  conclusions, 
did  not  give  too  rigid  an  interpretation  to  a  particular  article  of  the 
Code,  leaving  other  articles  out  of  consideration. 

Article  1048  of  the  Civil  Code  unquestionably  declares,  that  **the 
security  to  be  given  by  every  administrator  appointed  under  that 


1624  SUPREME  COURT  OF  LOUISIANA. 


Suocessinn  of  Levy. 


article  should  be  one -fourth  beyond  the  estimated  value  of  the 
movables  and  immovables  and  of  the  credits  comprised  in  the 
inventory  exclusive  of  bad  debts;''  but  this  does  not  mean  that  the 
inventories,  as  made,  should  conclusively  fix  and  determine  the 
amount  of  the  security.  If  they  are  obviously  defective  as  succes- 
sion inventories,  they  are  not  absolute  guides.  In  the  case  at  bar 
to  require  a  bond  to  be  given  to  cover  all  the  properties  of  all  the 
peurtnerships  and  companies  in  which  Alphonse  Levy  has  an  interest 
would  practically  be  prohibitive  of  an  administration  of  the  succes- 
sion, or  lead  to  ruinous  charges  by  way  of  administration  commis- 
sions. 

The  District  Court  was  clearly  wrong  in  exacting  the  giving  of 
such  a  bond.  While  Art.  1048  fixes  the  amount  of  the  security  to 
be  given  as  therein  provided,  Art.  1041  seems  to  contemplate  that 
there  might  exist  a  condition  of  things  such  as  to  allow  some  flexi- 
bility in  the  court  in  its  decision  as  to  the  full  amount.  The  variable 
factor  we  have  mentioned  is  one  which  justifies  the  exercise  of 
judicial  discretion  in  determining  to  some  extent  the  amount  which 
an  administrator  should  furnish  as  a  guarantee  for  his  proper  admin- 
istration (Labranche  vs.  Trepagnier,  4  An.  660),  the  amount  so  fixed 
being  liable  to  be  increased  as  changing  conditions  will  call  for. 

If  there  were  no  one  willing  to  take  upon  himself  the  duties  and 
obligations  of  *^  regularly  appointed  administrator  *'  of  this  succes- 
sion (if  we  may  so  express  ourselves)  a  question  might  arise  whether 
we  could  not  and  might  not  be  called  upon  in  the  exercise  of  our 
equitable  powers  to  place  its  property  in  charge  of  a  custodian  or 
provisional  admioistrator  under  temporary  special  bond  as  the  court 
has  sometimes  deemed  itself  authorized  to  do  in  matters  of  aban- 
doned property  of  corporations. 

In  the  succession  of  De  Flechier,  1  An.  21,  one  Bomingon,  who 
had  been  appointed  administrator  of  that  succession  on  condition  of 
his  complying  with  the  requirements  of  the  law,  having  assumed  the 
administration  without  giving  security  as  required,  De  Flechier,  a 
beneficiary  heir,  alleging  said  fact,  moved  that  he  be  dismissed  from 
office.  The  fact  alleged  having  been  established,  Domingon  was 
removed,  and  the  court  forthwith,  without  advertisement,  appointed 
De  Flechier  in  his  stead.  Domingon  appealed.  On  appeal  the  judg- 
ment was  affirmed.  In  its  opinion,  the  court  said:  ^'  The  appellee 
(De  Flechier)  was  one  of  the  beneficiary  heirs  of  the  deceased,  and 
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WEB  a  person  to  be  preferred  by  the  judge  in  selecting  an  adminis- 
trator in  place  of  the  one  removed  (Old  C.  C.  1036 ;  Rev.  C.  0.  1042) . 
On  the  removal  of  the  administrator  it  was  necessary  to  appoint 
some  one  to  take  charge  of  the  effects  of  the  succession.  The  selec- 
tion made  by  the  judge  we  think  a  proper  one.  He  appointed  the 
appellee,  and  his  appointment  can  stand  provisionally  until  an  appli- 
cation be  made  for  the  appointment  of  a  regular  administrator  under 
the  forms  required  by  law,  which,  in  a  succession  like  this,  we  trust, 
will  not  be  necessary.^' 

It  is  enough  for  us,  at  the  present  time  and  on  the  issues  made,  to 
say  that  the  judgment  appealed  from,  as  rendered,  is  erroneous. 

For  the  reasons  herein  assigned,  it  is  hereby  ordered,  adjudged 
and  decreed  that  the  judgment  appealed  from  be  and  the  same  is 
hereby  annulled,  avoided  and  reversed,  and  the  cause  is  remanded 
to  the  District  Court  for  further  proceedings  according  to  law. 


No.  12,226.  ^m'm 

State  op  Louisiana  vs.   John  Wright  bt  al.  ^U  *§f9 

fl24     Ala 

Not  only  error  but  injury  must  be  alleged  and  shown  to  justify  the  reversal  of  a j 

Judgment.    State  vs.  Kennon,  45  An.  1195. 

Affirmative  showing  should  be  made  to  the  Supreme  Court  to  enable  it  to  see 
for  Itself  whether  the  testimony  admitted  and  declared  to  be  irrelevant  would 
be  likely  to  produce  Injury  and  to  enable  It  to  say  in  point  of  fact  it  was 
Irrelevant. 

In  a  criminal  case  it  is  improper  to  ask  a  witness  if  an  offer  had  not  been  made  to 
compromise  the  case.  The  rule  in  civil  matters  is  applicable  In  criminal  matters 
— i.  «.,  that  mere  proposals  for  acorapromlse  or  uegotiatlngto  effect  one,  are  not 
generally  admissible,  though  evidence  may  be  given  of  any  fact  or  distinct  lia- 
bility admitted  in  the  proposals,  negotiations  or  conversations,  the  party  sought 
to  be  affected  being  entitled  to  the  benefit  of  the  whole  conversation  or  proposal. 
This  court  again  affirms  that  "when  there  is  a  difference  between  the  Judge 
and  the  counsel  as  to  the  circumstances  connected  with  the  bill  of  exceptions 
the  statements  of  the  former  are  to  be  taken  as  true."  State  vs.  Underwood,  44 
An.  852. 

In  preparing  bills  of  exception  the  prosecuting  officer  and  the  counsel  for  the 
accused  should  each  make  recitals  of  what  the  facts  testified  to  were,  and  not 
deal  in  sweeping  declarations  on  the  one  hand  that  the  cross-examination  was 
clearly  within  the  limitation  of  the  law,  and  on  the  other  hand  that  it  was  not. 
The  court,  standing  thoroughly  impartial  between  the  State  and  the  prisoner 
should  make  its  own  recital  of  the  testimony  and  not  send  cases  up  resting  for 
decision  upon  mere  conclusions  of  Its  own  on  that  subject. 

A  PPEAL  from  the  Eleventh  Jadidal  District  Ooart  for  the  Parish 

^     of  Acadia.     Dupr^^  J 
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Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  November  30,  1806. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  Accused  (John  Wright,  Adam  Wright  and  William 
Wright)  were  tried  and  convicted  of  petty  larceny,  and  having  been 
sentenced  to  one  year's  imprisonment  in  the  penitentiary,  they  have 
appealed. 

They  rely  on  a  motion  on  which  they  sought  to  quash  the  venire 
and  challenge  the  array  of  jurors,  and  upon  several  bills  of  exception 
taken  to  rulings  of  the  District  Oourt  with  reference  to  the  introduc- 
tion of  testimony.  The  motion  referred  to  is  based  upon  the  same 
grounds  which  were  taken  in  the  case  of  '^State  vs.  Thibodeaux, 
recently  decided,  and  therein  held  not  well  founded.  The  decisions 
in  these  cases  control  to  that  extent  the  nresent  one. 


*Tbe  case  of  the  State  of  Louisiana  vs.  Thibodeaux,  No.  12,226  of  the  docket  of 
the  Supreme  Court,  did  not  become  final  until  January  4, 1897;  the  opinion  will  ap- 
pear in  49th  Annual.    The  following  is  the  syllabus: 

1.  The  jury  law  of  1894  authorizes  a  trial  judge,  when,  in  his  discretion  he  thinks 

it  necessary  and  proper,  to  require  the  Jury  Commission  to  select  additional 
jurors  for  serrlce,  either  as  regular  jurors  or  as  talesmen,  and  they  shall  be 
summoned  without  delay,  or  within  such  time  as  the  judge  may  indicate;  and 
interpreting  a  similar  law,  this  court  held  this  to  have  been  a  proper  exercise 
of  legislative  authority  and  a  sound  public  policy. 

2.  In  a  motion  for  a  new  trial  only  such  matters  can  be  availed  oi  as  shall  have 

transpired  during  the  progress  of  the  prosecution,  and  its  refusal  because  of 
alleged  nullities  in  the  proceedings  not  adverted  to  during  the  trial,  nor 
brought  to  the  attention  of  the  jury,  will  not  be  reviewed  by  this  court. 

3.  The  use  of  the  words  "  then  and  there  "  in  an  indictment  for  perjury  are  not  so 

sacramental  that  they  shall  appear  in  exact  conjunction  therein .  and  being 
separately  employed  in  the  same  sentence  of  the  portion  of  the  information 
charging  the  taking  of  the  false  oath,  it  will  be  deemed  sufScient. 

4.  In  such  an  indictment  it  is  not  essential  that  the  authority  and  jurisdiction  of 

the  court  administering  the  oath  should  be  expressly  averred  if  they  snfD- 
ciently  appear  from  the  facts  set  forth;  and  when  the  presentation  for  perjury 
is  in  the  same  court  in  which  the  perjury  was  committed  it  may  take  judicial 
cognizance  of  its  own  jurisdiction  if  the  Indictment  sufficiently  sets  forth  the 
facts.— Kepokter, 
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In  the  first  bill  of  exception  it  is  recited  that  one  of  the  defend- 
ants (John  Wright)  being  on  the  stand,  he  was  asked  by  counsel  for 
the  State  ** whether  he  knew  whether  on  Thursday  night  Adam 
Wright  (another  of  the  defendants)  had  a  caif  tied  to  the  fence  back 
of  hishonse;"  that  counsel  for  defendant  objected  to  the  question 
on  the  ground  ^^  that  while  defendants  were  charged  with  stealing  a 
calf  from  one  Simon  a  day  or  two  after  the  Thursday  alluded  to, 
there  was  nothing  to  connect  the  calf  tied  to  the  fence  ^  ith  the  calf 
stolen,  and  the  question  was  Irrelevant ;  and  for  the  further  reason 
that  defendant  had  not  been  examined  in  chief  on  that  subject,  and 
could  not  be  cross-examined  thereon,  same  being  new  matter. 
Counsel  claimed  that  the  evidence  showed  no  direct  evidence  that 
Adam  and  William  Wright  (defendants)  participated  in  the  taking 
of  the  calf  alleged  to  have  been  stolen,  they  having  simply  '<  helped 
John  Wright,  then  ru  ^ning  a  butchery,  to  butcher  the  calf,  and  one 
Simon  having  brought  up  the  calf  from  the  pasture."  That  the  tes- 
timony showed  that  John  Wright  had  tried  to  buy  another  calf  from 
one  Quebodeaux  that  morning;  that  the  question  asked  had  a  ten- 
dency to  injure  Adam  Wright,  and  prejudice  the  jury  against  him." 
The  court  declared  in  the  bill  that  the  evidence,  as  a  matter  of  fact, 
was  brought  out  on  the  examination  in  chief,  and  was  not  new 
matter;  that  there  was  proof  that  one  of  the  defendants  had  a  calf 
tied  to  the  fence  on  the  Thursday  referred  to;  that  all  the  defend- 
ants participated  in  the  larceny,  and  the  pleas  that  they  were  inno- 
cent agents  of  each  other  found  no  favor  with  the  jury." 

The  second  bill  recites  that  the  same  witness  was  asked  on  cross- 
examination  by  the  State:  ^'  Did  you  tell  Adam  Simon  in  presence 
of  Anding,  on  the  day  of  your  arrest,  when  you  were  going  with  the 
deputy  to  get  your  brother  George,  that  Adam  Simon  had  nothing 
to  do  with  the  stealing  of  the  calf,  and  he  (Adam)  did  not  know  but 
that  you  bought  the  calf  from  Brewer?"  that  objection  was  made  to 
the  question  for  the  reason  that  it  had  not  been  brought  out  on 
direct  examination;  also  because  it  incriminated  the  witness,  who 
conld  not  be  made  to  incriminate  himself,  and  that  it  was  irrelevant 
and  inadmissible.  The  court  states  that  ''  the  question  was  asked 
the  witness  for  the  purpose  of  contradiction ;  that  the  question  had 
been  divided,  and  witness  had  already  answered  that  he  had  gone 
with  the  deputy  sheriff  to  get  his  brother  George,  and  balance  of 
question  was  put  when  objection  was  made   to  the  latter  portion ; 
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objection  was  made  to  first  qaestion  as  well  as  second  one.  Adam 
Simon  while  on  the  stand  as  a  witness  for  the  State  did  state,  in  his 
examination  in  chief,  that  John  Wright,  in  presence  of  Anding,  on 
the  day  of  his  arrest,  at  the  time  and  place  in  qaestion,  above 
objected  to,  that  he  and  Adam  Simon  had  nothing  to  do  with  steal- 
ing the  calf  and  knew  nothing  about  it,  and  the  question  was  allowed 
because  it  tended  directly  to  rebut  and  disprove  the  theory  of  the 
defence,  the  defence  maintaining  that  Adam  Simon,  the  witness  on 
the  stand,  had  himself  stolen  the  calf,  and  that  they  were  only  inno- 
cent agents  assisting  in  the  butchery,  and  did  not  travel  beyond  the 
examination-iu- chief,  but  on  the  contrary,  was  directly  in  line  with 
the  same.  Furthermore,  the  question  was  permitted  to  be  asked  to 
shake  the  credit  of  the  witness  and  to  contradict  him  out  of  his  own 
mouth  by  showing  previous  contradictory  statements." 

The  third  bill  recites  that  the  same  witness  (John  Wright)  was 
asked  by  the  State  on  cross-examination  whether  Adam  Wright  had 
offered  to  compromise  the  case ;  that  the  question  was  objected  to  by 
counsel  for  defendant,  as  same  had  not  been  brought  out  on  direct 
examination ;  that  the  question  was  irrelevant  and  inadmissible  and 
would  tend  to  prejudice  the  jury  against  William  Wright.  The  court 
allowed  the  question  **  because  the  answer  tended  to  show  the 
motives  of  Adam  Wright,  and  to  show  the  relation  Adam  bore  toward 
the  crime,  Adam  himself  being  one  of  the  parties  charged  in  the 
indictment  with  the  stealing.  The  subject  had  been  fully  brought 
out  in  chief,  because  Adam  had  set  up  through  the  same  witness  the 
defence  that  he  was  an  innocent  agent,  and  cross-examination  went 
directly  to  break  down  and  impeach  his  direct  examination  on  this 
point." 

The  fourth  bill  recites  that  the  witness  John  Wright  was  asked,  on 
cross-examination  by  the  State,  *'  whether  there  was  any  excursion 
to  the  Golf  to  which  he  was  to  furnish  meat  about  the  time  the  calf 
was  alleged  to  have  been  stolen;  "  that  the  question  was  objected  to 
on  the  ground  that  same  had  not  been  brought  out  on  direct  exam- 
ination, and  consequently  was  irrelevant  and  inadmissible.  The 
court  stated:  ^*The  question  was  elicited  on  the  examination  in 
chief  to  show  that  Adam  alone  was  interested  in  the  butchery,  the 
other  defendants  protecting  themselves  under  the  plea  of  innocent 
agency.  The  question  was  asked  to  show  the  true  relation  of  all  the 
defendants  toward   the   crime,  which   was  that  John  Wright  made 
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arranji^ements  to  sell  the  meat  to  the  Qalf  excursionists,  and  after 
this  was  arranged  all  the  defendants  joined  together  and  stole  the 
calf.  On  this  line  the  evidence  did  not  transcend  the  limits  of  exam- 
inatfon  in  chief,  but,  on  the  contrary,  was  directly  in  line  with  it." 

In  State  vs.  Kennon,  45  An.  1195,  referring  to  the  bill  of  exceptions 
reserved  in  that  case,  we  said:  *<The  bill  states  that  the  District 
Attorney  was  permitted,  over  the  objection  of  the  accused,  to  ask 
him  a  certain  question,  but  it  goes  no  farther:  whether  the  question 
was  asked  or  not;  whether,  if  asked,  the  accused  refused  to  answer 
it  or  not;  what  he  answered  (if  he  did  answer)  is  not  stated. 
It  may  well  be  that  the  accused  answered  the  question,  saying  he 
had  never  been  a  fugitive  from  justice,  and  may  have  so  stated  per- 
fectly consistently  with  the  truth.  In  other  words,  even  though  the 
question  may  improperly  have  been  permitted  to  be  asked,  the  per- 
mission to  ask  may  have  resulted  in  no  injury.  Not  only  error,  but 
injury  must  be  alleged  and  shoWn  to  justify  the  reversal  of  a  judg- 
ment. Appellant  has  alleged  error,  but  has  not  alleged  or  shown 
injury." 

The  present  case  stands  before  us  in  the  same  situation  as  did  that 
of  the  State  vs.  Kennon.  We  are  not  informed  what  answers  were 
made  to  the  questions  stated  to  have  been  improperly  permitted  to 
be  asked.  It  not  infrequently  happens  that  an  improper  question 
elicits  an  answer  directly  the  reverse  of  that  which  the  questioner 
expected.  Granting,  however,  that  in  this  case  answers  were  given 
such  as  the  questioner  expected,  we  are  unable  to  say  from  the  bill 
what  influence  or  effect  the  answers  would  have  had  upon  the  jury. 
(See  on  this  subject  63  N.  W.  447.)  The  principal  complaint  urged 
is  that  of  irrelevancy  and  inadmissibility.  Irrelevancy,  as  we  have 
heretofore  said  in  47  An.  4,  State  vs.  Dixon  (particularly  in  Louisi- 
ana in  criminal  matters,  where  the  whole  evidence  is  not  brought 
up),  is  a  weak  objection — not  that  irrelevant  testimony  may  not 
sometimes  be  in  point  of  fact  very  prejudicial  testimony  before  a 
jury  when  permitted  to  go  to  it.  We  would,  however,  in  the 
absence  of  a  recital  of  facts  and  a  recital  of  the  condition  of  the  case 
as  to  the  testimony,  actually  elicited  in  it  naturally  assume  that 
irrelevant  testimony  would  (as  it  should  not)  have  any  weight 
with  the  jury.  Permission  by  the  court  to  introduce  testimony 
as  against  an  objection  of  irrelevancy  would  carry  with  it 
primarily    the    presumption    that   the   condition   of    the   evidence 
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was  such  as  to  jostify  and  authorize  its  admission.  An  affirm- 
ative showing  should  be  made  to  this  court  to  enable  it  to 
see  for  itself  whether  the  testimony  declared  to  be  irrelevant 
n^ould  be  likely  to  produce  injury  and  enable  it  to  say  that  it 
-was,  in  point  of  fact,  irrelevant.  One  of  the  objections  urged 
•hy  the  defendant  is  that  a  question  was  permitted  to  be  asked  con- 
cerning a  calf  tied  to  a  fence  on  a  certain  Thursday  night  when  there 
was  nothing  to  connect  the  same  with  that  alleged  to  have  t>een 
stolen.  Whether  there  was  or  there  was  not  evidence  connecting 
the  two  is  a  matter  of  fact  of  which  we  have  no  knowledge.  The 
statement  is  a  conclusion  of  the  accused  which  may  have  been 
entirely  wrong,  but  while  there  may  have  been  at  that  particular 
time  no  connection  shown — such  connection,  we  presume,  would 
have  been,  at  least,  attempted  to'  be  shown  later.  There  was  no 
motion  made  to  strike  out  the  testimony  (Rice  on  Criminal  Evidence, 
Sec.  256  et  aeq.) .  The  State  is  not  tied  down  absolutely  in  the  order  of 
its  proof.  If  no  connection  was  shown  the  result,  doubtless,  was 
that  the  matter  inquired  into  worked  no  harm.  The  bills  of  excep- 
tions taken  are,  some  of  them,  taken  in  the  name  of  the  defend- 
ants generally ;  others,  simply  in  the  name  of  the  *' defendant," 
without  specifying  the  particular  defendant  excepting.  Where  there 
are  several  defendants,  bills  on  behalf  of  a  parcicalar  defendant 
should  specially  give  his  name.  While  the  view  we  have  taken  of 
this  case  makes  it  unnecessary  for  us  strictly  to  express  any  opinion 
on  the  subject  it  may  be  well  to  say  that  one  of  the  questions  asked 
of  John  Wright,  when  on  the  stand  (the  question  as  to  whether  or 
not  Adam  Wright  had  not  offered  to  compromise  the  case)  should  not 
have  been  asked.  What  answer  was  given  to  that  question  we  do 
not  know,  but  in  civil  matters  it  is  a  rule  that  mere  proposals  for  a 
compromise  or  negotiations  to  effect  one,  are  not  generally  admis- 
sible, though  evidence  may  be  given  of  any  fact  or  distinct  liability 
admitted  in  the  proposals,  negotiations  or  conversations,  the  party 
sought  to  be  affected  being  entitled  to  the  benefit  of  the  whole  con- 
versation or  proposal.  Delogny  vs.  Rentoul,  2  Martin,  176;  Agri- 
cultural Bank  of  Mississippi  vs.  Barque  Jane,  19  La.  1.  We  see  no 
reason  why  this  rule  should  be  less  applicable  in  criminal  matters. 
Defendants  complain  that  the  State  was  permitted  to  cross-examine 
one  of  the  accused  when  on  the  stand  as  a  witness,  concerning  mat- 
ters not  testified  to  by  him  in  his  examination   in  chief,  and  our 
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attention  is  directed  to  State  vs.  Underwood,  44  An.  852,  as  conclu- 
sively establishing  their  right  to  relief.  There  is  an  essential  differ- 
ence between  that  case  and  this.  In  the  former  case  the  judge  did 
not  question  the  correctness  of  the  recitals  of  the  bill,  while  in  this 
case  he  does  so.  In  the  case  cited,  we  declare  that  '*  where  there 
was  a  difference  between  the  judge  and  counsel  as  to  the  circum- 
stances connected  with  a  bill  of  exception  the  statements  of  the 
former  are  to  be  taken  as  true."  The  argument  urged  by  defend- 
ant on  this  subject  demonstrates  the  importance  of  District  Judges 
examining  carefully  the  recitals  of  the  accused  set  forth  in  his  bills 
before  assigning  the  special  reasons  which  may  have  influenced 
them  in  their  ruling  and  of  their  negativing  entirely  or  modifying  ' 
the  recitals  when  incorrect.  It  is  claimed  that  in  the  absence  of  such 
action  the  situation  is  that  of  a  defendant  wh  >,  without  pleading  the 
general  issue  or  making  special  denials,  relies  exclusively  upon  special 
defences,  which  leave  the  allegations  of  the  petition  uncontested  and 
the  case  to  be  depended  solely  on  the  merits  of  the  special  defence. 
The  reasons  assigned  by  the  District  Judge  in  some  of  the  bills  are 
by  no  means  satisfactory,  and  leave  us  in  doubt  as  to  whether,  while 
stating  conclusions  and  opinions  formed  by  him,  he  is  not  reasoning 
from  entirely  wrong  premises.  Testimony  perfectly  admissible 
when  drawn,  and  if  drawn  from  an  ordinary  witness,  might  be 
totally  inadmissible  when  elicited  from  an  accused  and  fested  as  to 
its  admissibility  by  the  rule  that  the  cross-examination  of  an  accused 
when  on  the  stand  as  a  witness  should  only  extend  to  matters  con- 
cerning which  he  had  given  his  testimony.  As  we  said  in  the  Under- 
wood case,  the  questions  might  well  be  asked  as  properly  bearing 
upon  the  case,  and  ''yet  not  be  asked  of  this  particular  witness." 
It  is  of  the  utmost  importance  in  the  consideration  of  questions 
touching  the  scope  of  the  examination  of  accused  parties  when  on 
the  stand  as  witnesses  that  we  should  be  brought  to  a  knowledge  as 
to  what  was  exactly  testified  to  by  them  in  chief  and  also  as  to  what 
was  sought  to  be  elicited  from  them  on  cross-examination, 
and  as  to  what  was  the  result  of  that  cross-examination  if  permitted. 
The  prosecuting  officer  and  the  counsel  of  the  accused  should  each 
make  recitals  of  what  the  facts  testified  to  were,  and  not  deal  in 
sweeping  declarations  on  the  one  hand  that  the  cross-examination 
was  clearly  within  the  limitations  of  the  law,  and  on  the  other  that 
it  was  not.     The  court,  standing  thoroughly  impartial  between  the 


1532 


SUPREME  COURT  OF  LOUISIANA. 


state  ex  rel.  Lumber  Co.  vs.  Justice  of  the  Peace. 


State  and  the  prisoner,  shoald  make  its  owu  recital  of  the  testimony, 
and  not  send  cases  up  to  ns  resting  for  decision  upon  mere  concln  - 
sions  of  its  own  on  that  subject.  In  one  of  the  bills  in  the  record 
the  court  states  that  '^  all  the  accused  participated  in  the  larceny, 
and  their  pleas  that  they  were  innocent  agents  of  each  other  found 
no  favor  with  the  jury."  The  proposition  before  the  court  was 
simply  that  of  the  admissibility  of  the  testimony  as  affecting  the 
question  to  be  submitted  to  the  jury  whether  accused  did  or  did  not 
participate  in  the  larceny.  Whether  or  not  they  did  so  was  the  very 
matter  at  issue.  The  jury's  subsequent  conclusions  could  have  no 
legal  bearing  in  determining  the  legal  correctness  or  incorrectness 
of  the  rulings  of  the  court  upon  the  testimony  to  be  sent  before  them 
for  the  purpose  of  reaching  those  conclusions. 

We  do  not  think  even  if  the  questions  had  been  answered,  as 
accused  would  have  us  assume  them  to  have  been  answered,  they 
would  have  led  up  to  serious  injury  or  wrong,  or  affected  the  ver- 
dict. 

For  the  reasons  assigned,  the  judgment  appealed  from  is  affirmed. 


48  15.i;i 
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No.  12,340. 
The  State  ex  rel.  Brakenridge  Lumber  Company  vs.  J.  T.  Tdlly 
Justice  of  the  Peace  for  the  Fourth  Ward,  Livingston 
Parish. 

Uuder  the  Code  of  Practice  the  justice  of  the  peace  Is  not  required  to  assign  and 
try  separately  from  the  answer,  the  exception  on  which  the  defendant  relies. 
Arts.  1032  €t  $eq.,  10S6. 

This  Court  has  no  pofver,  under  the  writ  of  certiorari^  to  review  the  judgment  of  the 
lower  court  sustaining  the  plea  of  domicile;  the  writ  can  not  be  substituted  for 
an  appeal.  Constitution,  Art.  90;  C.  P.,  Arts.  855  etaeq.;  41  An.  180;  42  An.  1090; 
43  An.  177. 


0 


N  APPLICATION  for  Writs  of  Certiorari  and  Prohibition. 


Henry  P.  Dart  and  Benjamin  W.  Keman  for  Relators. 


Respondent  in  propria  persona. 
Submitted  on  briefs  December  5,  1896. 


Opinion  handed  down  December  14,  1896. 
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Application  fob  Writs  of  Cbrtiorabi  and  Prohibition. 

The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  relator  was  sued  before  the  fourth  jastice  of  the 
peace  for  the  parish  of  Livingston,  and  pleaded  his  domicile  in  this 
parish.  The  pJea  was  overruled,  judgment  was  rendered  against  the 
defendant,  and  that  judgment  is  sought  to  be  reviewed  here  on  the 
writ  of  certiorari. 

It  is  claimed  that  the  judgment  for  the  amount  claimed  was  ren- 
dered without  previously  fixing  the  plea  of  domicile  and  notifying 
the  relator  that  the  plea  was  overruled.  Under  the  articles  of  the 
Code  of  Practice  the  defendant,  cited  to  answer  the  demand,  must 
make  his  defences,  whether  by  exception  or  answer.  The  proceedings 
contemplated  by  the  Code  do  not  require  the  assignment  for  trial 
first  the  exceptions  and  then  a  trial  on  the  merits.  The  record  shows 
the  court  heard  testimony  on  the  merits  and  considered  the  excep- 
tion. He  decided  against  the  defendant,  and  he  was  notified  of  the 
judgment.  The  proceedings  show  no  irregularity,  and  our  cogni- 
zance under  the  writ  of  certiorari  is  confined  to  the  record  and  to 
a  correction  of  proceedings.     We  find  no  such  basis  for  the  writ. 

Again  it  is  claimed  substantially  that  the  exception  of  domicile 
should  have  .been  sustained.  But  the  court  had  the  jurisdiction  to 
determine  that  question.  The  certiorari,  we  have  had  frequent  occa- 
sion to  hold,  is  not  the  substitute  for  an  appeal.  Constitution,  Art. 
'  90;  State  ex  rel.  Block  vs.  Judge,  41  An.  180;  State  ex  rel.  Matranga 
vs.  Judge,  42  An.  1090;  State  ex  rel.  Railroad  Company  vs.  Riley, 
Justice,  43  An.  177. 

It  is  therefore  ordered,  adjudged  and  decreed  that  our  previous 
order  herein  be  set  aside,  and  that  this  application  be  denied  at 
relator's  cost. 


No.  12,282. 
Mrs.   J.   O.  FiSHEL  vs.  Mary  Alexander,  Individually  and  as 

EXECUl'RIX,  ET  AL. 

Of  a  suit  having  for  its  object  to  reduce  an  excessive  donation  mortis  causa^  so  that 
plaintiff  may  realize  out  of  the  fund  obtained,  a  judgment  for  less  than  one 
hundred  dollars  he  owns  against  one  of  the  heirs  of  the  testator,  this  court 
has  no  appellate  jurisdiction.  Such  a  suit  is  revocatory  in  character,  and  the 
amount  sought  to  be  realized  from  the  rejr,  or  sought  to  be  subjected  thereto, 
governs  the  jurisdiction,  and  not  the  legitime  of  the  heir. 
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PPBAL  from  the  Civil  District  Court  for  the  Pariah  of  Orleans. 


A  PPBAL  fr 
^     Ellis,  J. 


Ernest  T.  Florance,  Charles  Rosen  and  Dart  &  Keman  for  Plaintiff, 
Appellant. 


Andrew  J.  Murphy  for  Defendants,  Appellees. 


Submitted  on  briefs  November  80,  1896. 
Opinion  handed  down  December  14,  1896. 


On  Motion  to  Dismiss  Appeal. 

The  opinion  of  the  court  was  delivered  by 

Watkins,  J.  The  ground  of  the  motion  is  that  this  court  is  without 
jurisdiction  ratione  materise,  for  the  reason  that  the  amount  involved 
is  below  the  lower  constitutional  limit  of  two  thousand  dollars. 

This  suit  is  brought  by  the  plaintiff  as  assignee  of  a  judgment 
which  was  rendered  by  the  First  City  Court  of  New  Orleans  in  favor 
of  the  plaintiff  in  the  suit  entitled  Chapsky  Bros.  vs.  John  Alexander, 
for  the  capital  sum  of  seventy -two  dollars  and  seventy -five  cents, 
with  legal  interest  thereon  from  the  25th  of  October  1886  and  costs ; 
and  he  seeks  to  recover  a  judgment  against  Mary  Alexander,  execu  - 
trix  of  Mrs.  Jane  Alexander,  deceased,  decreeing  John  Alexander, 
judgment  debtor,  to  be  a  forced  heir  of  the  testator  and  entitled  to 
recover  one -fourth  of  the  estate,  aggregating  ten  thousand  dollars. 

The  averment  of  his  petition  is  that  as  Mary  Alexander  was  con- 
stituted the  sole  legatee  under  the  will,  her  legacy  should  be  reduced 
in  so  far  and  to  the  extent  that  it  deprives  John  Alexander  of  his 
legitime. 

That  said  John  Alexander  has  made  no  attempt  and  does  not  intend 
to  make  an  attempt  to  have  said  legacy  reduced,  and  that  unless  same 
is  reduced  he  will  be  deprived  of  bis  inheritance  and  the  plaintiff 
will  be  prevented  from  realizing  the  amount  of  her  judgment. 

Evidently  the  plaintiff  would  be  entitled  to  take  from  the  amount 
of  John  Alexander's  legitime  only  the  amount  of  the  judgment 
Chapsky  Bros,  assigned  to  her,  and  that  is  less  than  one  hundred 
dollars. 
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True  it  is  that  she  alleges  that  the  interest  of  her  debtor,  John 
Alexander,  is  about  two  thousand  five  hnndred  dollars  in  the  estate 
of  his  mother,  Mary  Alexander,  deceased,  but  she  does  not  sue  in 
the  capacity  of  an  heir  or  creditor  of  the  estate  of  Mrs.  Jane  Alex* 
ander,  and  does  not  allege  an  interest  therein.  There  is  no  conoursus 
formed  in  which  she  alleges  an  interest,  and  there  is  no  fund  for  dis- 
tribution. 

This  is  in  the  nature  of  a  revocatory  action  in  which  the  amount 
of  money  sought  to  be  realized  from  the  res  in  court,  or  sought  to  be 
subjected  thereto,  governs  the  jurisduction  and  not  the  thing  itself. 
Loeb  &  Blum  vs.  Arent,  88  An.  1086;  State  ex  rel,  Zuberbier  & 
Behan  vs.  Judge,  34  An.  1216;  Mullen  vs.  Zuberbier  &  Behau,  39- 
An.  888. 

Manifestly  this  court  has  no  jurisdiction. 

Appeal  dismissed. 


No.  12.265. 
Paul  Gblpi  &  Bro.  vs.  C.   H.  Schenok,  Trsasurbr. 

The  proof  is  that  the  plaintiffs  are  importers;  that  they  sold  the  goods  In  the 
original  packages,  bat  had  not  collected  the  proceeds  of  the  sale.  The  defend- 
ants sought  to  collect  a  municipal  tax  upon  these  goods. 

Sales  by  the  importer  are  held  to  be  exempt  from  State  taxation.  The  importer 
by  paying  duty  acquires  a  right  to  dispose  of  the  merchandise,  as  well  as  to 
bring  It  into  the  country.  The  tax  claimed  would  have  the  effect  of  inter- 
cepting the  Import  in  irantUu,  to  become  incorporated  with  the  general  mass 
of  the  property,  and  would  preyent  It  from  becoming  so  incorporated  until  it 
should  have  contributed  to  the  revenue  of  the  State. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
Rightor,  J. 

Harry  H.  Hall  for  Plaintiffs,  Appellees. 


Samuel  L.  Grilmore,  City  Attorney,  and  W,  B.  Sommervilley  Assist- 
ant City  Attorney,  for  Defendant,  Appellant. 


ArpTued  and  submitted  November  19,  1896. 
Opinion  handed  down  December  14,  1896. 
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The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  The  plaintiffs  were  assessed  for  taxes  in  the  year 
1894,  as  follows:  ''Money  loaned  on  interest,  all  credits  and  all 
bills  receivable  for  money  loaned  or  advanced  or  for  goods  sold, 
twelve  thonsand  dollars." 

The  tax  claimed  is  designed  for  municipal  purposes,  and  has  no 
reference  to  any  inspection  law. 

They  have  brought  this  suit  claiming  exemption  from  taxation  on 
the  property  above  mentioned. 

They  allege  that  in  1893  they  conducted  a  wholesale  business  as 
importers  of  foreign  goods  in  this  city ;  that  there  was  that  year 
levied  against  their  imported  goods,  in  unbroken  original  packages, 
an  assessment  of  fourteen  thousand  dollars;  that  in  the  case  of  State 
ex  rel.  Gelpi  &  Bro.  vs.  Board  of  Assessors,  46  An.  145,  it  was 
decided  that  their  imported  goods  in  such  packages  were  not  liable 
to  taxation  by  the  city  of  New  Orleans ;  that  notwithstanding  the 
decision  of  this  court,  an  assessment  for  1894  has  been  levied  against 
them  upon  credits  and  bills  receivable  for  goods  sold;  that  their 
only  credits  and  bills  receivable  are  for  sale  of  foreign  imports 
in  unbroken  original  packages,  upon  which  they  have  paid  duty  to 
the  United  States  Government,  and  that  to  assess  them  is  illegal  and 
unconstitutional,  as  no  such  tax  can  be  levied  by  a  State  or 
municipal  corporation  upon  sales  of  imported  goods  in  unbroken 
original  packages. 

The  plaintiff  prayed  for  and  obtained  an  injunction  prohibiting  the 
defendant  from  seizing  their  property  for  the  tax  in  question. 

The  answer  was,  in  substance,  a  general  denial. 

The  following  was  the  agreed  statement  upon  which  the  cause  was 
tried : 

''It  is  admitted  that  Paul  Gelpi  &  Bro.,  plaintiffs  herein,  had  in 
their  business  credits  and  bills  receivable  for  goods  sold  for  the  year 
1894,  amounting  to  twelve  thousand  dollars;  that  said  bills  were  for 
imported  goods,  upon  which  they  had  paid  an  import  duty  to  the 
United  States  Government,  and  that  said  goods  were  sold  by  them 
in  original  unbroken  packages,  said  bills  representing  simply  and 
solely  the  unpaid  prices  never  reduced  by  them  to  possession  of  such 
Imported  goods." 

The  foregoing  is  the  case  in  so  far  as  relates  to  the  facts. 

From  a  judgment  in  favor  of  plaintiffs,  and  against  the  city  treas- 
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urer  enjoining  him  from  collecting  the  tax  claimed,  the  Utter  proae- 
outes  this  appeal. 

The  question  involved  in  this  case  is  whether  a  State  can  consti- 
tutionally  impose  a  tax  upon  the  price  of  unbroken  packages,  not 
collected;  under  an  assessment  for  ''  goods  sold;  "  these  words  from 
the  assessment  are  the  only  words  which  have  any  application  to 
the  present  case. 

The  other  portions  of  the  assessment,  as  mad'^,  applies  to  * 'money 
loaned,"  which  is  not  a  question  here. 

The  power  of  the  State  is  subject  to  well  defined  limitations. 

Within  these  limitations,  the  States  are  prohibited  from  creating 
the  power  of  taxation  in  a  way  contravening  with  the  revenue  laws 
of  the  general  government. 

The  rule  is  that  the  State  shall  not  so  tax  imports  as  to  impede 
foreign  commerce. 

Property  bears  the  burden  of  taxation.  Its  value  is  affected  to 
an  amount  equal  to  the  tax.  An  increased  price  of  foreign  mer- 
chandise may  result  from  the  tax.  If  the  importer  owes  this  tax,  he 
will,  in  accordance  with  business  rule,  add  the  amount  to  the  cost  of 
the  goods.  In  so  far  as  this  is  an  impediment  to  foreign  commerce, 
it  would  be  in  contravention  with  the  article  of  the  Constitution 
upon  the  subject.  It  is  true  that  the  impediment  to  commerce  is 
thereby  quite  limited.  It  nevertheless  is  an  impediment.  The  pur- 
pose of  the  provision  of  the  Constitution  invoked  by  the  plaintifP 
in  this  case  has  received  the  attention  of  the  Supreme  Court  of  the 
United  States  in  a  number  of  canes. 

Notably  a  well  considered  case  upon  the  subject  was  the  case  of 
Cook  vs.  Pennsylvania,  97  U.  S.  566,  575,  reviewing  a  number  of 
decisions  upon  the  subject  here  at  issue. 

The  contention  was  between  the  State  of  Pennsylvania  and  an  auc- 
tioneer, who  sold  imported  goods,  in  original  packages,  at  auction, 
for  importers.  The  law  of  the  State  required  him  to  pay  as  the 
amount  of  a  license,  into  the  treasury  of  the  commonwealth,  a  tax 
of  one-quarter  of  one  per  cent.  The  effect  of  this  was,  the  court 
held,  a  discrimination  to  that  amount  against  foreign  goods  sold  at 
auction ;  and  further,  that  it  contravened  with  the  clauses  of  the 
Constitution  which  give  to  Congress  power  to  regulate  commerce 
with  foreign  nations  and  forbids  a  State,  without  the  consent  of 
Congress,  to  levy  imports  or  duties  on  imports. 
97 
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*<  Sales  by  the  importer  are  held  to  be  exempt  from  State  taxation 
because  the  importer  purchases  by  the  payment  of  the  duty  a  rif^ht 
to  dispose  of  the  merchandise  as  well  as  to  bring  it  into  the  coun  - 
try."  Waring  vs.  The  Mayor,  8  Wallace,  110,  123;  Desty,  and  also 
Oooley  on  Taxation,  have  copied  the  words  of  these  decisions  as  part 
of  their  texts. 

From  Hare's  American  Constitutional  Law,  p.  252,  we  extract : 

'*  A  State  tax  can  not  be  levied  on  goods  that  have  been  brought 
from  abroad,  nor  can  the  importer  be  made  to  purchase  a  license 
before  effecting  a  sale,  because  such  a  requirement  is  virtually  a  tax 
and  would,  moreover,  operate  as  a  regulation  on  commerce." 

The  present  is  a  stronger  case  than  those  to  which  we  have 
referred,  and  more  clearly  contravenes  the  articles  here  invoked. 

The  price  of  the  property  it  was  sought  to  tax  was  not  in  the  pos- 
session of  the  importer.  The  importer  having  the  right  to  sell 
(without  taxation  for  municipal  purposes)  the  imported  goods  in 
original  packages,  it  follows  that  he  has  the  right  to  collect  the  price 
without  having  to  pay  the  taxes  claimed. 

It  not  being  cash  in  the  possession  and  enjoyment  of  the  importer, 
but  the  price  not  collected  representing  the  property  sold,  we  are 
confident  that  it  is  not  subjected  to  taxation. 

The  judgment  of  the  court  a  qua  is  therefore  affirmed. 


No.   12,387. 

State  of  Louisiana  ex  rel.  L.  K.  Watkins  vs.  Jambs  W.  Batbn, 
Justice  of  the  Peace. 

The  jadge  has  no  authority  to  supply  the  plea  of  prescription,  which  must  be 

specially  pleaded  by  the  defendant. 
The  case  of  Abraham  Steiu  vs.  Lazarus  Brunner,  42  An.  772,  afUrmcd. 


0 


N  APPLICATION  for  Writs  of  Certiorari  and  Mandamus, 


Relator  in  propria  persona. 


Respondent  in  propria  persona. 


Submitted  on  briefs  November  80,  1896. 
Opinion  handed  down  December  14,  1896. 
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The  opinion  of  the  coart  was  delivered  by 

MoEneby,  J.  The  relator  applies  for  a  mandamy^y  under  the 
snperyisory  jarisdiction  of  this  court,  to  compel  the  respondent  judge 
to  proceed  with  a  suit  filed  by  him,  and  to  enter  up  judgment  in  the 
case. 

In  the  suit  of  relator  against  one  Gilford  Sampson,  filed  in  the 
respondent's  court,  the  magistrate  dismissed  the  case  because  of 
want  of  jurisdiction.  This  order  of  dismissal  was  on  the  motion  of 
the  magistrate  who  took  notice  of  the  fact  that  the  obligation  sued 
on  was  more  than  five  years'  standing,  and  in  his  opinion  the  obli- 
gation was  prescribed,  and  as  there  was  nothing  due  he  could  not 
entertain  the  suit.  In  his  return  he  alleges  that  he  bases  his  action 
upon  an  opinion  and  decree  recently  rendered  by  the  Circuit  Court 
of  Appeals  in  this  circuit.  We  are  inclined  to  believe  that  the 
respondent  judge  is  in  error  in  interpreting  some  decree  of  that  court. 

Prescription  can  not  be  supplied  by  the  judge.  It  must  be  specially 
pleaded  by  the  defendant.  In  this  case  the  obligation  sued  on  was 
for  the  sum  of  ten  dollars.  When  it  was  executed  the  defendant 
waived  citation  and  confessed  judgment  for  the  amount.  The  waiv- 
ing of  citation  was  a  personal  privilege,  which  he  could  do  in  advance, 
and  he  could  confess  judgment  at  the  same  time.  The  hardship,  if 
any,  is  of  his  own  making.     Stein  vs.  Brunner,  42  An.  72. 

The  duty  of  the  judge  W8S  very  plain.  In  the  absence  of  any 
appearance  of  the  defendant,  or  any  plea  filed  by  him,  to  enter  judg- 
ment against  the  defendant.     Id, 

The  relief  prayed  for  is  granted,  and  the  mandamus  made  peremp- 
tory. 


No.  12.290.  „  _ 

48    1639 

The  State  vs.  Harry  Porter.  m    3io| 

An  indiotment  for  rape  is  defective  that  does  not  charge  the  felonious  Intent 
accompanying  the  act:  The  qualification  merely  of  the  assault  as  felonious 
will  not  suffice.  2  Archinard's  Criminal  Law,  pp.  307,  312;  42  An.  b2;  6  An.  328; 
33  An.  1288. 

The  conviction  for  the  lesser  offence  Is  not  supported  by  an  indictment  which 
neither  charges  the  greater  offence,  nor  embraces  the  constituents  of  that  of 
inferior  grades.    R.  S.,  Sec.  1063;  29  An.  601 ;  38  An.  387;  20  An.  145. 

APPEAL  from  the  Ninth  Judicial  District  Court  for  the  Parish  of 
De  Soto.    Hall,  J. 
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State  vs.  Porter. 


M,  J.  Cunninghamy  Attorney  Genera],  and  J.  B.  Lee,  District  At- 
torney, for  Plaintiff,  Appellee. 


Elam  <£r  Egan  for  Defendant,  Appellant. 


Submitted  on  briefs  November  21,  1896. 
Opinion  handed  down  December  14,  1896. 


The  opinion  of  the  court  was  delivered  by 

Millar,  J.  The  defendant  appeals  from  a  sentence  for  assault  to 
commit  rape ;  the  indictment  beinp^  for  rape. 

He  relies  for  the  reversal  of  this  sentence  upon  the  motion  to 
quash  the  indictment  and  the  bill  of  exceptions  to  the  overruling  the 
motion.  The  indictment  charges  that  the  accused  in  and  on  one  I. 
B.  violently  and  feloniously  did  make  an  assault,  and  her  the  said  I. 
B.  then  and  there  forcibly  and  against  her  will  did  ravish  and  car- 
nally know.  The  ground  of  the  motion  is  the  indictment  sets  forth 
no  offence,  the  felonious  intent  essential  to  constitute  the  crime  of 
rape  not  being  charged.  The  assault  is  charged  to  have  been  felo- 
nious. The  State  claims  that  '*  feloniously  "  is  to  be  taken  also  to 
qualify  ravish  and  carnally  know. 

Indictments  for  common  law  offences  must  set  forth  the  constitu- 
ents of  the  crime;  it  is  not  sufficient  to  follow  merely  the  words  of 
the  statute  using  the  common  law  term  of  the  offence.  State  vs. 
Read,  6  An.  228;  State  vs.  Cook,  20  An.  145;  State  vs.  Flint,  33  An. 
1288.  Nor  can  there  be  any  question  that  the  felonious  intent  to 
ravish  and  carnally  know  is  essential  to  the  crime  of  rape.  The 
crime  is  of  the  highest  order  of  felonies,  and  feloniously  qualifying 
^'  ravish  "  it  is  laid  down  must  be  charged  in  all  indictments  for  such 
crimes.  2  Archibold  Crim.  Practice  and  Pleadings,  304,  307,312; 
2  Bishop  Grim.  Proc.  807,  808.  In  this  indictment  **  feloni- 
ously "  is  used  in  qualifying  the  assault,  but  is  not  used 
in  qualifying  the  sentence,  ravish,  etc.  By  no  rule  of 
construction  can  we  extend  the  function  of  this  impor- 
tant adverb  and  make  it  qualify  any  act  but  the  assault  in  connection 
with  which  only  it  is  employed.  If  this  construction  required  any 
additional  support  it  will  be  supplied  by  the  precedents  for  indict- 
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ments  found  in  all  the  books  of  formSi  and  exacted  by  all  the  author- 
itieB.  The  indictments  invariably  use  the  adverb  twice,  t.  e., 
qaalifyinf?  the  assault,  and  a^^ain  in  qualifying  the  following  acts  the 
substantial  elements  of  the  crime,  thus:  the  said  A.  B.  did  felo- 
niously assault  0.  D.,  and  her,  the  said  C.  D.,  did  then  and  there 
feloniously  ravish  and  carnally  know.  Archibold  Ibid.;  2  Wharton's 
Precedents,  p.  186.  We  have  been  referred  by  the  State  to  authori- 
ties from  other  States  to  support  the  indictment.  We  think  we 
must  follow  our  own  decisions,  as  the  decisions  in  other  States  may 
be  controlled  by  their  legislation.  The  authorities  (State  vs.  Brad- 
ford, 33  An.  921;  State  vs.  Sonnier,  38  An.  962;  Oarroll  vs.  Succes- 
sion of  Carroll,  48  An.  963;  State  vs.  Langford,  45  An.  1178; 
Manning's  Unreported  Oases,  p.  394)  we  do  not  think  sustain  defend- 
ant's contention.     Our  conclusion  is  the  indictment  is  defective. 

The  State  insists  that  the  indictment,  if  not  sufficient  for  rape,  will 
sustain  the  conviction  for  assault  with  intent  to  commit^  rape. 
Revised  Statutes,  1053;  State  vs.  May,  42  An.  82.  The  rule  applies 
when  the  indictment,  charging  with  sufficiency  one  offence, 
includes  another.  Here  no  offence  is  charged  and  none  is  included. 
The  cases  cited  by  the  State  on  this  branch  of  the  argument  hold: 
one  that  it  is  enough,  in  an  indictment  for  assault  to  commit  rape,  to 
charge  the  act  itself  as  done  feloniously;  the  other,  that  an  indict- 
ment good  for  murder  would  sustain  a  conviction  for  manslaughter. 
The  case  in  42  An.  was  an  indictment  for  rape,  lo  which  there  seems 
to  have  been  no  objection.  State  vs.  Langford,  45  An.  1178;  State 
vs.  Lee,  46  An.  623.  The  difficulty  here  is  the  indictment  will  not 
avail  for  the  offence  charge<J,  nor  include  that  of  lower  grade,  and 
hence  will  not  sustain  the  conviction  for  the  assault.  Archibold,  2d 
Vol.,  7th  Ed.,  p.  69,  Note  1;  State  vs.  Thomas,  29  An.  601;  State 
vs.  Green,  36  An.  99;  State  vs.  Scott,  38  An.  387. 

We  think  under  our  system,  excluding  the  judge  from  charging  on 
the  facts,  that  the  instructions  asked  in  this  case,  in  effect  instructing 
the  jury  as  to  the  inference  of  consent  on  the  part  of  the  woman,  the 
jury  should  draw  from  the  hypothesis  of  fact  stated  in  the  bill,  was 
properly  refused.  We  notice  the  point  in  view  of  the  new  trial  that 
must  occur. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  sentence  of 
the  lower  court  be  avoided  and  set  aside,  and  the  prisoner  held  for 
another  trial  on  the  indictment  that  may  be  preferred  for  the 
offence. 
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No.   12,202. 
State  ex  bbl.   Jambb  Wilkinson  vs.   Robert  Hinglb,   Judge. 

The  District  Judge  has  the  right,  at  any  time,  to  appoint  Jury  commissioners  and 
the  exercise  of  this  right  will  not  be  interfered  with.  When  a  Judge  succeed, 
another  who  during  his  incumbency  of  the  office  ordered  a  special  Jury  terms 
the  new  Judge  can  set  aside  the  order. 

A  PPLICATION  for  Writs  of  Mandamus  and  Prohibition. 
Relator  in  propria  persona. 


E.  Howard  McCaleb  and  John  Dymond,  Jr, ,  for  Respondent. 


Submitted  on  briefs  Jane  18,  1896. 
Opinion  banded  down  June  29,  1896. 


The  opinion  of  the  court  was  delivered  by 

MoEnery,  J.  The  predecessor  of  respondent  set  aside  and  annulled 
the  appointment  of  a  jury  commission  and  then  appointed  another, 
and  subsequently  ordered  a  special  jury  term,  without  reference  to 
the  trial  of  any  particular  case. 

The  respondent  judge,  on  qualifying,  set  aside  the  order  of  his 
predecessor,  and  appointed  another  jury  commission,  and  set  aside 
the  order  for  a  special  jury  term. 

These  orders  he  had  an  undoubted  right  to  m»ke,  and  we  can  not 
annul  them.  It  does  not  appear  that  the  orders  were  issued  with 
special  reference  to  the  trial  of  the  case  of  Wilkinson  vs.  Hingle 
who  is  the  respondent  in  this  case,  and  who  is  recused.  The  judge 
selected  to  try  the  case  has  full  power  to  issue  all  necessary  orders. 
If  on  the  trial  of  the  case  of  Wilkinson  vs.  Hingle  it  appears  that 
the  jury  commission  appointed  by  the  respondent  judge  acts  with 
partiality  and  illegally,  it  will  be  time  enough  to  notice  the  irregu- 
larities in  the  trial.  It  is  certain  that  we  can  not  in  advance  take 
notice  of  the  alleged  intended  partiality  of  the  jury  commission 
appointed  by  the  respondent  judge. 

It  was  a  power  vested  in  him  when  he  ascended  the  bench  to 
appoint  the  jury  commission,  and  to  set  aside  the  order  for  a  special 
jury  term,  if,  in  his  judgment,  it  was  necessary  and  essential  for  the 
public  interrsts. 

The  relief  prayed  for  is  denied. 
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No.   12,206.  

48  15481 

Board    op  Trustees    op  the  Seventh  Street  Colored  M.  E.   6212251 

48  1543 

Church  vs.  William  Oahpbell.  fio5  717 

I  ID  \KiA 
iS    466 
91(^11  -   au  aci,  eiiuer  in  an  uuciiencic  or  priTace  xorm,  u  in  not  esseniiai  cuac  ine      48l^ 
incorporators  should  each  and  all  be  able  to  sign  their  names.    9  La.  621 ;  11  La.   ^^^    ^'^§ 
261;  15La.  4S;  6  An.  685. 
Whore,  in  an  act,  a  vendor  declares  that  lio  sells  the  property  with  full  warranty 
without  a  word  of  reservation,  exception  or  limitation,  a  clause  at  the  very  close 
of  the  act  which  declares  **In  trust  that  said  premises  shall  be  used  and  kept, 
maintained,  and  disposed  of  as  a  plsce  of  divine  worship,  for  the  use  of  the 
ministry  and  membership  of  the  Colored  Episcopal  Church  in  America,  subject 
to  the  discipline,  usage  and  ministerial  appointments  of  said  church,  or  from 
time  to  time  authorized  and  declared  by  the  general  conference  of  said  church, 
and  the  annual  conference  within  whose  bounds  the  said  premises  are  situ- 
ated,*' is  no  part  of  the  contract  between  the  vendor  and  his  vendee;  it  is  an 
enunciation  foreign  to  the  disposal  of  the  property,  in  which  vendor  who  had 
parted  absolutely  with  his  entire    interest  had  no  coiicern.    It  is  merely  a 
clause  declaratory  of  the  object  for  which  the  purchase  was  made. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 


Rogers  <&  Dodds  for  Plaintiffs,  Appellees. 


J.  McConnell  <&  Son  for  Defendant,  Appellant. 


Argued  and  submitted  November  16,  1896. 
Opinion  banded  down  December  14,  1896. 


Statement  of  the  Case. 

Plaintiffs  gave  to  W.  P.  Curtis,  an  auctioneer,  a  written  authori- 
zation to  sell  their  church  property  on  Prytania  near  Conery  street 
for  the  sum  of  forty- five  hundred  dollars.  The  defendant,  Camp- 
bell, agreed  to  purchase  the  property  at  the  price  stated ,  and 
to  bind  the  agreement  made  the  usual  deposit  of  ten  per  cent,  of  the 
price  with  the  auctioneer.  On  examination  by  his  counsel  the  title 
was  rejected  as  defective.  (1)  Because  it  was  held  by  plaintiffs  in 
trust,  and  really  for  use  only;  (2)  because  the  charter  of  the  plain- 
tiff corporation  was  irregular  and  illegal  in  form.  Afterward  the 
parties  entered  into  an  agreement,  expressed  in  the  following: 
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**Afr.  W,  P.  Curtis: 

'^  Yoa  are  aathorized  to  return  to  Oaptain  Campbell  the  amount  of 

four  hundred  and   fifty   dollars   deposited   by   him   to  secure  sale 

mentioned  herein. 

**  (Signed)  Charles  T.  Hbndren, 

**  Chairman  Trustees.^* 

At  the  time  of  the  signing  and  delivery  of  the  foregoing  instru- 
ment to  the  auctioneer  the  defendant  signed  and  executed  the  fol- 
lowing: 

*»  New  Orleans,  January  6,  1895. 

'^  I  hereby  agree  and  i  ind  myself  to  take  the  property  known  as 
the  Mt.  Calvary  C.  M.  E.  Church  property  corner  of  Prytania  and 
Conery  streets,  in  this  city,  and  pay  therefor,  the  sum  of  forty- 
five  hundred  dollars  cash. 

''This  agreement  holds  good  only  in  case  the  said  church  makes 
me  a  good  title  to  same  within  thirty  days  from  this  date. 

'<  In  case  I  pay  only  one- third  in  cash  the  deferred  payments  are 
to  bear  interest  at  the  rate  of  seven  per  cent,  per  annum.  Should  this 
transaction  fail  by  fault  of  the  vendors  I  am  to  have  interest  on  my 
deposit  of  four  hundred  dollars  at  seven  per  cent,  per  annum  for 
forty-five  days*  time,  same  was  held  by  Wm.  P.  Curtis. 

**  (Signed)  Wm.  Campbell." 

Plaintifl"  brings  this  suit  to  compel  the  defendant  to  accept  title. 
There  was  judgment  for  plaintiff  and  defendant  appeals. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.     In  the  examination  of  plaintiffs'  act  of  incor- 
poration* we  confine  our  attention  to  the  specific  objecdons  to  the 

♦Act  of  Incorporation  of  the  Plaintiff  Corporation. 

"  Wt%  the  underaigned  meinburs  of  the  Colored  Methodist  Kpiscopal  Church  in 
AinericA,  residitii;  iu  the  city  of  New  Orleans  and  State  uf  Louislaua,  have  agreed 
aad  oon{>eiited  together  to  constitute  and  orgauizu  ourselves  Into  an  inoorpora- 
tion  under  the  laws  of  tht:  State  of  Louisiana,  providing  for  the  organization  of 
corporations  for  literary,  scientlflc,  charitable  and  religious  purposes,  under  the 
following  rules  and  articles. 

Article  First. 

This  corporation  shall  be  known  by  the  name  and  style  of  Trustees  of  the 
Seventh  Street  Church  of  the  Colored  MethodistKpiscopalCuurch  in  America,  and 
as  such  shall  be  capable  of  suing  and  being  sued.  It  shall  be  domiciled  In  the  city 
of  New  Orleans,  where  its  president  shall  reside,  upon  whom  all  legal  process  shall 
be  served. 

Article  Second. 

The  object  of  this  association  shall  be  to  receive  title  to  and  hold,  care  for,  and 
preserve  the  buildings  and  property  of  the  Seventh  Street  Colored  Methodist 
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same  urged  by  the  defendant.  Sec.  677  of  the  Revised  Statutes 
declares  that  the  incorporators  of  p.  corporation  organized  under  its 
authority  ^' shall  prepare  and  sign"  an  instrument  either  in  an 
authentic  form  or  private  signature  containing  certain  specified  dec- 
larations, among  which  is  not  included  a  requirement  that  the 
names  of  the  incorporators  should  be  mentioned  in  the  body  of  the 
a?t.  They  are  required  to  **  prepare  and  sign  '*  an  act  which,  after 
being  so  prepared  and  signed,  approved  by  the  District  Attorney, 


Kpiscopal  Church  fn  America,  for  the  use  nf  said  church  in  the  worsihip  of 
Almighty  God,  tOKcther  with  such  other  properties  hs  maybe  considered  right  and 
proper  fur  the  use  of  suld  church,  or  for  a  parsonage  therefor. 

Article  Third. 

All  the  niemberg  of  thim  corporation  shall  be  members  of  the  Colored  .Vfethodist 
Episcopal  Church  in  America,  and  HhiiU  have  attained  the  age  of  twenty -one  yeard. 
The  trustees  shall  elect  from  time  to  time,  from  their  own  members,  a  president, 
a  secretary  un<l  a  treasurer. 

All  vacancies  occurring  in  this  corporation,  by  death,  resignation  or  otherwise, 
shall  be  filled  by  the  remaining  members  of  the  corporation  by  election  and  vote  of 
a  majority  of  the  members /^re^tertf  at  any  regular  mt^eting;  or  chHSiimK  may  be  filled 
In  accordance  with  thi;  provisions  of  the  discipline  of  tlie  Colored  Methodist  Epis- 
copal (Miurch  in  America. 

Articlk  Fourth. 

The  president,  or  any  twii  members  of  this  corporation,  shall  be  empowered  to 
call  ameeting  of  the  .same  by  giving  a  reasonable  notice,  and  a  majority  of  the 
mcmber.s  shall  constitute  a  quorum  for  the  transaction  of  business. 

Article  Fifth. 

This  corporation,  us  a  board  of  trustees,  shall  be  governed  by  the  discipline  and 
rules  of  the  Colored  Methodl»*t  Episcopal  Church  in  America,  enacted  for  the 
government  of  trustees  of  churches,  so  far  as  the  same  is  not  contrary  to  or  incon- 
Histent  with  the  Mrticles  of  this  incorporation,  the  laws  of  the  State  or  the  luws  of 
the  United  States. 

ARTICLE  Sixth. 

This  corporation  shall  continue  to  exist  for  the  term  and  .space  of  ninotyuine 
ears  from  the  date  hereof,  unless  sooner  dissolved  by  the  consent  of  the  membera 
reof. 

his 

(Signed)  IMMKU  BALL,  Witness.     (Signed)      JAMES  x  SOUTHERN. 

mark. 
.     his 
W.  n.  FOSTER,        ••  ••  AR( HIE  x  BALDWIN. 

mark, 
his 
W.  IL  FOSTER,        •'  *  PHILIP  X  JINKS. 

mark, 
his 
W.  II.  FOSTER,      •'  *♦  SAMUEL  x  RUSSELL. 

mark, 
his 
W.  H.  FOSTER,      ••  ••  EMANUEL  x  HALL. 

mark. 
W.  H.  FOSTER,      •'  "  JOHN  JONES. 

W.  ri.  FOSTER,      •'  ••  J.  e.  OLIVIER,  JR. 

"I,  the  undersigned  District  Attorney  of  the  parish  of  Orleans  and  city  of  New 
Orleans,  State  of  Louisiana,  <lo  hereby  certify  that  I  have  examined  the  foregoing 
form  of  charter,  and  find  the  articles*^  thereof  in  all  particulars  according  to  law, 
and  hereby  approve  the  sann;  and  admit  it  to  registry,  whereby  it  will  become  a 
legal  act  of  inuorporatioti  and  charter  of  the  trustees  of  the  Seventh  Street  Church 
of  the  V  olored  Methodist  Kr)iHtopal  Church  in  America. 
*•  New  Orleans,  April  3, 1>?S4. 
••  (Signed)  JOHN  J.  FINNEY." 


V: 
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and  registered  by  the  recorder,  constitutes  the  '<  subscribers  "  to  the 
same  a  body  corporate.  It  is  not  essential  that  the  incorporators 
should  each  and  all  be  able  to  write  their  names. 

"  In  the  primary  sense  of  the  word,  a  person  *  signs  '  a  document 
when  he  writes  or  marks  something  on  it  in  token  of  his  intention  to 
be  bound  by  its  contents.  In  the  case  of  an  ordinary  person  signa- 
ture is  commonly  performed  by  subscribing  his  name  to  the  docu- 
ment, and  hence  signature  is  frequently  used  as  equivalent  to  '  sub- 
scription,' but  any  mark  is  suflScient  if  it  shows  an  intention  to  be 
bound  by  the  document.  Illiterate  persons  commonly  sign  by  mak- 
ing a  cross."     (Sweet's  Diet.  Knox's  Estate,  131  Pa.  St.  230.) 

**  A  signature  consists  both  of  the  act  of  writing  a  party's  name 
and  of  the  intention  of  thereby  finally  authenticating  the  instrument. 
It  is  not  necessary  that  a  testator  should  write  his  entire  name.  His 
mark  is  now  held  snfQcient.  And  if  the  signature  is  made  by 
another  guiding  his  hand  with  his  consent,  it  is  held  sufficient."  2 
Greenleaf  Evidence,  674,  followed  in  Watson  vs.  Pipes,  22  Miss.  466; 
Vines  vs.  Olingfoot,  21  Ark.  312;  see  also  'Wills.' 

''  All  the  definitions  include  a  mark,  and  no  dictionary  limits  a  sig- 
nature to  a  written  name."  Zacharie  vs.  Franklin,  12  Peters  (U.  S.), 
161;  Shank  vs.  Butsh,  28  Ind.  19;  Bickley  vs.  Keenan,  60  Ala.  295; 
(See  the  American  and  English  Encyclopedia  of  Law,  Vol.  22, 
verbo  *' Signature,"  and  the  same  work,  verbo  "Mark,"  Vol.  14,  p. 
457.) 

Our  decisions  have  recognized  the  ordinary  mark  of  a  person  as 
being  his  signature  in  a  number  of  cases;  proof  of  the  same  having 
been  made.  See  Tagiasco  vs.  Mollnari's  Heirs,  9  La.  521;  Madison 
vs.  Zabriskie,  11  La.  251;  Lopez  vs.  Berghel,  15  La.  43;  Chaffe  vs. 
Cupp,  5  An.  686. 

It  is  not  claimed  that  the  marks  subscribed  to  the  act  of  incorpora- 
tion are  not  those  of  the  persons  named.  The  act  was  submitted  to 
the  District  Attorney,  was  approved  by  him  and  ordered  to  be  reg- 
istered. It  is  to  be  presumed  that  there  was  proper  proof  made  to 
him  of  the  signatures  before  he  took  such  action.  We  think  the  act 
very  clearly  shows  who  are  to  have  the  direction  of  the  affairs  of  the 
company.  The  third  article  provides  for  a  president,  a  secre- 
tary and  a  treasurer,  to  be  elected  from  time  to  time  by  the 
trustees.  The  fourth  article  provides  for  meetings  of  the  Board  of 
Trustees  from  time  to  time  "  for  the  transaction  of   business."     A 
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majority  of  the  board  is  declared  to  constitute  a  quoram  for  that 
purpose,  and  snch  meetings  are  authorized  to  be  called  by  the 
president,  or  any  two  members  of  the  corporation. 

The  duties  of  the  president,  secretary  and  treasurer  are  not 
specifically  set  out,  but  such  officers,  in  all  organizations  and  cor- 
porations, have  well  recognized  general  duties,  which  could  be  made 
specific  by  by-laws,  subsequently  to  be  adopted  by  the  Board  of 
Trustees,  who,  obviously,  were  to  have  the  general  control  of  the 
affairs  of  the  corporation.  The  terms  of  office  of  the  president, 
secretary  and  treasurer  were  not  fixed  by  the  act.  That  matter  was 
left  open  also  to  be  provided  for  by  by-laws.  The  Board  of  Trus- 
tees  was  a  continuing  body.  In  the  event  of  vacancy,  their  number 
was  to  be  kept  filled  from  among  members  of  the  colored  Methodist 
Episcopal  Ohurch  in  America,  by  election  and  vote  of  a  majority  of 
the  remaining  members  of  the  board.  The  president  was  specially 
designated  as  the  person  upon  whom  all  process  should  be  served. 

We  fail  to  see  wherein  the  act  of  incorporation  is  defective.  The 
party  with  whom  defendant  dealt  was  unquestionably  a  corporation. 

That  preliminary  question  having  been  disposed  of,  we  next  direct 
our  attention  to  the  claim  made  by  defendant  that  although  he 
entered  into  a  contract  of  sale  with  the  plaintiff  corporation,  that 
contract  was  set  aside. 

He  says  that  plaintiff  acknowledged  that  the  title  which  it  held  at 
the  time  of  the  first  contract  was  not  a  valid  one,  and  it  consented 
to  a  rescission  of  the  contract  of  sale,  and  to  the  return  of  the  deposit 
of  money  which  he  had  made  ^*  to  bind  the  sale."  That  thereafter, 
he,  himself,  tendered  to  the  plaintiff  a  new  distinct  proposition  that 
he  would  purchase  the  property,  provided  it  made  to  him  a  good 
title  within  thirty  days  from  the  date  of  the  offer.  He  says  that 
that  offer  has  never  been  accepted;  that  plaintiff  has  taken  no 
steps  to  acquire  a  new  title,  and  has  tendered  to  him  the  identical 
title  which  it  had  acknowledged  to  be  bad.  We  do  not  think 
there  was  any  abandonment  or  rescission  of  the  contract  of 
sale — there  was  simply  a  consent  of  both  parties  that  the  deposit 
should  be  returned  to  defendant  to  await,  during  thirty  days,  the 
final  result  as  to  the  validity  of  the  title  offered.  If,  at  the  end  of 
the  time  fixed,  the  title  which  plaintiff  tendered  was  not  a  good  one 
defendant  was  to  have  interest  on  his  deposit  daring  the  forty -five 
days  it  was  held  by  W.  P.  Curtis.     There  was  a  postponement  for  the 
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purpose  evidently  of  meeting  some  objection  which  had  been  urj^ed 
to  the  title,  bat  no  waiver  of  rights  on  either  side.  What  the  precise 
objections  were  we  do  not  know.  Plaintiff  took  certain  steps  dnring 
the  delays  fixed  in  reference  to  the  disposal  of  the  property  by  it, 
which  do  not  seem  to  have  been  previously  taken.  It  obtained  the 
approval  of  the  qaarterly  conference  of  the  Colored  Methodist 
Episcopal  Church  to  the  proposed  sale  and  its  consent  thereto,  and 
the  approval  and  consent  thereto  of  the  local  preacher  in  charge  of 
the  church,  and  tendered  title  to  defendant  within  the  delay  fixed. 
This  tender  was  an  acceptance  of  defendant's  proposition,  if  any  new 
acceptance  were  needed,  as  defendant  claims.  Whether  the  title 
tendered  was  a  good  and  valid  title  is  the  only  question  we  have  to 
decide. 

Defendant  claims  that  the  title  is  defective;  that  it  is  not  absolute^ 
and  in  fee  simple,  but  held  '^  in  trust"  in  violation  of  the  laws  of 
the  State.  If,  by  this,  defendant  means  that  the  title  which  the 
plaintiff  received  from  Calvary  Church  was  one  n^/t  complete  and 
absolute,  he  is  clearly  mistaken.  The  act  declares  that  the  ven- 
dor sells  the  property  with  full  legal  warranty  to  the  plaintiff  corpo- 
ration, to  have  and  to  hold  the  same  unto  the  said  purchaser,  his 
heirs  and  assigns  forever.  There  is  not  a  word  of  reservation,  excep- 
tion  or  limitation  on  the  part  of  Calvary  Church.  It  parted  with  its 
entire  title,  conveying  it  to  the  plaintiff  corporation.  The  clause  at 
the  very  close  of  the  act,  which  reads:  *^  In  trust  that  said  premises 
shall  be  used  and  kept,  maintained  and  disposed  of  as  a  place  of 
divine  worship  for  the  use  of  the  ministry  and  membership  of  the 
Colored  Episcopal  Church  in  America,  subject  to  the  discipline,  usage 
and  ministerial  appointments  of  said  church  as  from  time  to  time 
authorized  and  declared  by  the  general  conference  of  said  church  and 
the  annual  conference  of  said  church,  and  the  annual  conference 
within  whose  bounds  the  said  premises  are  situated,"  is  no  part  of 
the  contract  between  plaintiff  and  Calvary  Church.  It  is  an  enun- 
ciation foreign  to  the  disposition  of  the  property  between  the  parties, 
and  merely  the  announcement  of  an  intention  of  the  corporation  to 
connect  itself  with  a  superior  religions  body  Calvary  Church  had 
obviously  no  interest  in  that  matter.  The  clause  in  question  waa 
simply  one  declaratory  on  the  part  of  the  purchasers  of  the  object 
and  purpose  for  which  the  pi  rchaser  made  the  purchase.  It  was, 
as  we  have  said,  an  enunciatif  n  foreign   to  the   disposition  of  the 
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property,  as  between  the  vendor  and  vendee — a  mere  **  admission  *' 
evidencing  no  *' contract,"  or  "part  of  a  contract"  between  them 
(33  Pac.  888-839) — and  no  "  contract"  between  the  plaintiff  corpo- 
ration and  the  Colored  Methodist  Episcopal  Church  of  America.  0. 
C.  1814. 

The  title  which  the  plaintiff  received  from  its  vendor  being  a 
good  one,  we  are  next  to  inquire  what  objections  can  be  urged  by 
the  defendant  to  any  title  which  plaintiff  itself  would  convey. 
Defendant  in  general  terms  says  that  the  property  is  held  in  trust 
and  the  title  is  bad,  but  he  does  not  inform  us  who  the  party  is  for 
whom  it  is  held  and  what  particular  danger  is  to  be  apprehended  from 
its  passing  by  sale  oat  of  the  plaintiff  to  the  defendant.  The  prop- 
erty has  certainly  not  passed  out  of  commerce,  and  so  situated  as  to 
forcedly  remain  hereafter  forever  in  plaintiff's  ownership  and  pos- 
session. Defendant  himseif  says  that  such  a  condition  of  things 
would  be  violative  of  the  policy  of  the  law.  There  must  be,  there- 
fore, some  present  method  by  which  the  property  can  be  disposed 
of.  We  know  of  no  one  but  the  plaintiff  who  could  dispose  of  it.  It 
holds  the  legal  title,  and  if  there  be  any  person  or  persons  having  any 
vested  interest  in  it,  they  have  not  been  made  to  appear.  It  may 
be  that  the  plaintiff  corporation  as  a  condition  of  placing  itself  sub- 
sequently in  religious  connection  with  a  religious  body  known  as  the 
Colored  Methodist  Episcopal  Church  of  America  has  been  made  to 
consent  and  has  consented  to  deal  with  the  property  according  to 
the  rules  and  regulations  of  that  body,  and  that  in  so  doing  they  have 
consented  to  subordinate,  for  certain  purposes,  their  powers  to  the 
control  or  supervision  of  a  superior  body,  but  if  they  have  done  so 
the  only  interest  which  defendant  has  in  that  matter  is  that  the 
Board  of  Trustees  should  have  exercised  their  powers  in  the  manner 
and  form  and  under  the  conditions  it  had  agreed  to.  If  it  has  done 
so  and  the  controlling,  superior  body  approves  and  consents  to  the 
transfer  defendant  can  have  nothing  to  appreh-^nd.  The  property 
will  have  been  freed  from  further  control  and  will  pass  unfettered 
and  free  into  defendant's  ownership.  Defendant  has  not  pointed 
out  to  us  anything  which  would  tend  to  show  that  the  property  has 
been  sold  in  strict  accordance  with  the  rules,  regulations  and  dis- 
cipline of  the  Colored  Methodist  Episcopal  Church.  The  course  pur- 
sued by  the  plaintiffs  seems  to  have  been  in  conformity  to  the  same. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  be  and  the  same  is  hereby  affirmed. 
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52  lOTol  New  Orleans  City  &  Lake   Railroad  Company  vs.  Dr.  W.  H. 

If?  ISfiO  Watkins. 

110   91B' 

no   880  The  General  Assembly  did  not  intend  to  use  the  words  "street  railroad,*'  In  Act 

I  122     102?  ^^  ^'  *®^*  ^^  ^'^y  narrow  or  technical  sense ;  Its  evident  purpose  was  to  compel 

.i...^...  the  city  of  New  Orleans  to  make  available  for  city  purposes,  and  for  the  pub- 

lic benefit,  in  money,  any  local  railroad  franchise  or  privilege  which  was 
valuable,  and  the  amount  to  be  derived  from  the  granting  of  which  was  likely 
to  be  increased  by  being  put  up  at  public  auction. 
In  East  Louisiana  Railroad  vs.  City  of  New  Orleans,  46  An.  626,  this  court  held 
that  the  Act  186  of  1888  did  not  apply  to  railroads  carrying  the  mails  and 
transporting  freight  and  passengers  long  distances  beyond  the  limits  of  the 
city ;  and,  besides,  the  East  Louisiana  Railroad  Company  was  an  existing  cor- 
poration, having  its  domicile  out  of  the  city  of  New  Orleans,  with  its  legal 
character  and  its  franchises  as  a  railroad  alreadyflxed.  The  ordinance  of  the 
city  granted  a  simple  '*  right  of  way."  It  originated  In  favor  of  the  company 
no  new  source  of  revenue,  no  change  in  its  business,  nor  effected  and  author- 
ized no  additional  traffic  arrangements. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
TfUard,  J, 

DerUgre,  Blair  &  DerUgre  and  Parrar^  Jonas  &  KruiUchniit  for 
Plaintiff,  Appellee. 


Branch  K,  Miller  and  Percy  Roberta  for  Defendants,  Appellants. 


Argued  and  submitted  June  8,  1896. 
Opinion  handed  down  June  22,  1896. 
Rehearing  refused  December  14,  1896. 


Statement  op  the  Case. 

On  the  5th  of  March,  1895,  the  Common  Council  of  the  city  of 
New  Orleans  adopted  Ordinance  No.  10,892,  Council  Series,  by 
which  *^  it  granted  to  W.  H.  Watkins  and  his  associates,  successors 
or  assigns,  the  right  to  construct,  maintain  and  operate  a  single  or 
double  track  railroad  upon  the  routes  and  lines  therein  described 
and  to  use  steam  locomotives  or  other  appropriate  motive  power; 
Provided,  that  within  sixty  days  from  the  promulgation  of  the 
ordinance  the  said  W.  H.  Watkins  and  his  associates  would,  under 
penalty  of  the  nullity  of  the  grant  by  the  mere  lapse  of  time,  cause 
the  same  to   be  transferred  to  a  corporation  organized  under  the 
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laws  of  this  State  with  its  domicile  in  the  city  of  New  Orleans,  which 
corporation  shonld  provide  in  its  charter  for  the  assomption  of  the 
grant  on  such  terms  as  may  be  agreed  between  it  and  the  said  W.  H. 
Watkins  and  his  associates. 

The  route  designated  by  the  ordinance  was  the  following:  *< Be- 
ginning on  Hagen  avenne  and  Calliope  street,  connecting  with  the 
tracks  of  the  Illinois  Central  Railroad  Company ;  thence  on  Hagan 
avenue,  connecting  with  the  switch  track  of  the  Southern  Chemical 
and  Fertilizing  Company,  Limited ;  thence  upon  and  along  the  exten- 
sion of  Hagan  avenne  and  Hagan  avenue  to  a  point  near  Bienville 
street;  thence  along  by  the  shortest  practicable  route  to  the  inter- 
section of  Hospital  or  Barracks  street  and  Metairie  road ;  thence 
along  Hospital  street  or  Barracks  to  a  point  on  or  near  Taylor 
avenue ;  thence  to  Bayou  St.  John,  crossing  Bayou  St.  John  on  an 
iron  drawbridge  with  a  clear  opening  of  fifty  feet  on  to  the  em- 
bankment of  Marigny  Canal  or  Pleasure  street  or  avenue,  and  along 
said  embankment  or  avenue  to  Marigny  avenue ;  thence  along  and  upon 
Marigny  avenne  to  Elysian  Fields  street,  with  the  right  to  there 
connect  with  the  switch  tracks  of  the  Standard  Guano  and  Chemical 
Manufacturing  Company,  and  to  cross  and  connect  with  the  tracks 
of  the  Pontchartrain  Railway  and  the  Louisville  &  Nashville  Railroad 
on  Elysian  Fields  street;  thence  along  Florida  Walk  to  People's 
avenue,  with  the  right  to  there  connect  and  cross  the  tracks  of  the 
New  Orleans  &  Northeastern  Railway  to'Montegut  street;  thence 
down  Montegub  street  to  St.  Claude  avenue,  and  there  to  connect 
with  the  New  Orleans  &  Southern  Railroad,  with  the  right  to  cross 
all  intervening  streets  to  the  lower  limits  of  the  city,  and  with  the 
right  to  make  suitable  connections  with  the  slaughterhouses  of  the 
People's  Slaughterhouse  Company  and  the  Crescent  City  Slaughter- 
house Company  by  spur  tracks  now  existing,  or  such  others  as  may 
be  necessary." 

The  right  was  further  granted  to  cross  all  intervening  railroads, 
street  railroads,  canals,  streets,  alleys  and  other  unimproved  city 
property  along  the  entire  route  above  described,  with  the  right  to 
make  such  local  variations  from  the  above  described  route  as  might 
be  necessary  in  order  to  locate  and  construct  proper  and  suitable 
curves  c  nnecting  with  the  various  roads  and  parts  of  roads  above 
described,  and  with  the  right  to  cross  or  extend  along  streets,  alleys, 
canals  and  unimproved  city  property,  with  the  right  to  construct  such 
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turnouts  aud  switches  as  might  be  necessary  to  make  a  connection 
with  all  the  railroads  therein  described  and  with  the  industries  which 
are  now,  or  may  hereafter,  be  located  along  said  route.  The  Oity 
Engineer  should,  upon  request  of  the  aforesaid  grantee,  furnish  or 
approve  the  lines  and  levels  upon  which  said  railroads,  tracks,  or  any 
part  thereof  are  to  be  constructed  upon  such  lines  and  levels  as  fur- 
nished or  ai, proved;  provided,  this  grant  should  not  interfere  with 
grants  made  heretofore  by  the  State  of  Louisiana,  or  the  city  of  New 
Orleans,  to  other  railroads,  but  should  be  subject  thereto. 

On  the  30th  of  April,  1895,  M.  J.  Hart,  E.  Greenbaum,  Charles 
Mendelson,  T.  A.  Clayton  and  Samuel  J.  Hart,  the  latter  appearing 
individually  and  as  acting  for  Sturgis  S.  Adams  and  R.  T.  McDonald, 
appeared  before  Hunter  C.  Leake,  notary  public,  in  the  city  of  New 
Orleans,  and  proceeded  to  form  a  corporation  known  as  the  ''  Wat- 
kins  Railroad  Company.''  The  declared  object  of  the  corporation 
was  for  the  construction,  maintenance,  owning  and  operating  by 
steam  or  other  appropriate  motive  power,  of  a  belt  railroad,  in  the 
parish  of  Orleans,  with  connections  and  extensions  into  and  in  the 
parishes  of  Jefferson  and  St.  Bernard,  together  with  the  necessary 
and  proper  locomotives,  cars,  railway  tracks,  warehouses,  depots, 
yards,  wharves,  docks,  switches,  sidings,  turnouts,  turntables, 
inclines,  transfer  boats,  elevators,  bridges  and  terminal  approaches 
thereto,  and  for  the  purpose  of  transporting  for  hire  freight  cars, 
passenger  cars,  loaded  and  empty,  and  merchandise,  live  stock  and 
freight  of  every  kind,  to  and  from  the  several  railroads,  steamboat 
and  steamship  landings,  depots,  manufactories,  breweries,  wharves, 
docks,  warehouses,  slaughterhouses  and  other  manufacturing  indus- 
tries and  commercial  establishments  in  the  parishes  of  Orleans,  Jef- 
ferson and  St.  Bernard  along  the  line  or  adjacent  to  the  line  of  said 
railroad,  and  for  the  purpose  of  acquiring  the  right  and  franchise 
granted  by  the  city  of  New  Orleans  to  W.  H.  Watkinsand  associates, 
successors  and  assigns,  by  Ordinance  No.  10,3b2,  Council  Series, 
adopted  by  the  city  of  New  Orleans  on  the  fifth  day  of  March,  1895, 
and  for  the  purpose  of  constructing,maintaining  and  operating  the 
belt  railroad  provided  for  in  said  ordinance,  along  the  route  and 
upon  the  streets,  ways,  alleys  and  places  in  said  ordinance  men- 
tioned and  described,  upon  the  conditions  and  within  the  limita- 
tions and  provisions  in  said  ordinance  expressed,  and  for  the  pur- 
pose of   acquiring  any  other  or  further  or  additional  grant  or  fran- 
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chiae  from  the  State  of  Loaisiana,  city  of  New  Orleans,  or  the 
parishes  of  St.  Bernard  or  Jefferson,  that  might  be  necessary  to 
effectuate  and  carry  out  the  purposes  of  this  charter,  and  also  to 
lease  or  acquire  by  original  grant,  or  by  purchase  from  grantees, 
other  rights  and  franchises  to  construct,  maintain  and  operate 
another  line  or  other  lines  of  belt  railroad  within  .the  limits 
of  the  parishes  of  Orleans,  Jefferson  and  St.  Bernard,  with  the 
power  to  make  any  lease  of  its  property  and  franchises,  or  any 
traffic  arrangements,  or  to  consolidate  with  other  corporations 
operating  lines  of  railway  into  and  out  of  said  parish,  or  with 
the  corporate  powers,  rights,  franchises  and  privileges  specified 
in  the  act  of  incorporation.  The  act  declared  that  the  corporation 
was  to  have  and  enjoy  corporate  succession  by  its  corporate  name 
for  ninety -nine  years.  The  capital  stock  of  the  corporation  was 
declared  to  be  one  hundred  thousand  dollars,  divided  into  one  thou- 
sand shares  of  one  hundred  dollars  each,  payable  at  the  time  of  sub- 
scription in  cash,  or  in  franchises,  or  property,  real  and  personal, 
conveyed  to  the  corporation.  The  corporation  was  declared  to  be 
authorized  to  commence  business  whenever  ten  per  cent,  of  the 
capital  stock  should  have  been  subscribed  and  paid  in. 

On  April  29,  1895,  by  act  before  Wenck,  notary,  in  the  city  of 
New  Orleans,  W.  H.  Watkins  transferred  to  the  Watkins  Railroad 
Company,  represented  by  A.  T.  Moss,  its  vice  president,  all  his  title, 
interest  of  every  kind  and  nature  in  and  'to  the  right  and  franchise 
to  him  granted  under  the  said  Ordinance  No.  10,392. 

On  the  3d  of  November,  1895,  Watkins  executed  his  bond  in  favor 
of  the  mayor  of  the  city  of  New  Orleans  for  the  sum  of  twenty -five 
thousand  dollars  under  the  requirements  of  Ordinance  No.  10,392. 
The  bond  was  approved  by  the  mayor  on  the  5th  of  the  same  month, 
and  on  the  10th  of  December  the  Council  app.oved  of  the  ma^^or's 
action  in  so  doing. 

Plaintiff  alleged  that  it  is  a  corporation  organized  for  the  purpose 
of  building,  maintaining  and  operating  street  railroads  in  the  city  of 
New  Orleans,  and  had  been  so  engaged  for  many  years  since  the 
time  of  its  organization;  that  in  such  capacity  it  owned  and  con- 
trolled various  lines  of  street  railroads  and  a  line  of  steam  railroad ; 
that  among  the  lines  of  street  railroad  so  owned  and  operated  was  a 
double  track  electric  street  railroad  on  the  neutral  ground  of  Oanal 
street,  from  the  intersection  of  Carondelst  street  and  Oanal  street 
98 
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to  the  Metairie  cemetery  and  return,  and  a  doable  track  horse  rail* 
road  on  the  Metairie  road  mnninia:  from  the  cemetery  to  Bayou  St. 
John;  that  the  line  of  Bteam  railroad  ran  from  West  End,  on  Lake 
Pontcbartrain,  to  the  Metairie  cemetery,  and  from  Metairie  cem- 
etery to  the  intersection  of  Canal  and  Carondelet  streets  over 
the  same. rails  on  which  it  operated  its  electric  street  railroad. 
That  the  line  of  street  electric  road  on  Canal  street  was  the 
principal  thoroughfare  to  the  cemeteries  in  the  city  of  New 
Orleans,  to  which  large  numbers  of  people  resorted,  especially 
on  Sundays  and  holidays,  and  was  used  by  thousands  of  people  every 
day.  That  the  said  l*ne  of  steam  railroad  connected  the  city  of  New 
Orleans  with  West  End,  the  principal  pleasure  resort  in  summer 
time  of  the  people  of  the  city,  and  from  the  1st  of  May  to  the  Ist 
of  September  petitioner  carried  thousands  of  people  from  the  city 
through  the  said  Canal  street  to  West  End  and  return.  That  on  said 
electric  street  line  they  ran  an  average  of  a  car  from  each  terminuB 
as  often  as  every  minute,  each  of  said  cars  having  a  capacity  to  carry 
about  forty  people.  That  in  summer  time,  from  1st  of  May  to 
the  1st  day  of  September,  petitioner  ran  a  steam  train  at  intervals  of 
fifteen  minutes  from  each  termint^^  each  train  having  a  capacity  to 
about  six  hundred  people.  That  the  line  of  double  track  railroad 
running  from  Metairie  cemetery  to  the  Bayou  St.  John  would  soon 
be  converted  into  an  electric  line,  and  that  said  road  was  the  only 
avenue  from  the  old  City  Park  to  the  lines  of  street  railroad  owned 
and  operated  by  your  petitioner  on  the  other  side  of  the  Bayou  St. 
John,  thereby  making  connection  for  the  people  of  the  Third  Dis- 
trict with  the  Metairie  cemeteries  and  with  the  old  City  Park,  said 
line  being  mach  frequented  by  visitors  to  the  cemeteries  and  park. 
That  for  the  franchises  owned  and  operated  by  petitioner  in  the 
elty^of  New  Orleans  (all  of  which  was  bought  and  paid  for  after 
competition  at  public  auction  to  itself  as  the  then  highest  bidder), 
petitioner  had  paid  very  large  sums  of  money  to  the  city  of  New 
Orleans,  exceeding  one  million  of  dollars,  and  that  petitioner,  on 
said  franchises  and  the  property  which  it  owned  in  the  city 
of  New  Orleans,  paid  to  said  city  annually  taxes  in  excess  of 
the  sum  of  fifteen  thousand  dollars  per  annum.  Petitioner  averred 
that  the  City  Council  of  the  city  of  New  Orleans  did  by 
Ordinance  No.  10,882,  Council  Series,  which  said  ordinance 
was  adopted     by     said    Council     on     the     6th     day    of    March, 
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1895,  and  was  approved  by  the  Mayor  on  the  7th  March,  1895,  grant 
to  W.  H.  Watkins  and  his  associates,  successors  or  assigns,  the  right 
to  construct,  maintain  and  operate  a  single  or  double  track  railroad 
upon  the  route  and  lines  described,  and  to  use  steam  locomotive  or 
other  appropriate  motive  power  on  the  said  railroad ;  that  the  route 
on  which  said  road  was  to  be  constructed  begins  at  the  intersection 
of  Oalliope  street  and  Hagan  avenue,  in  the  city  of  New  Orleans, 
mns  through  Hagan  avenue  to  Bienville  street,  thence  by  an  unde- 
scribed  route  to  Barracks  or  Hospital  street,  thence  to  Taylor  avenue, 
through  Taylor  avenae  to  Marigny  avenue  to  Florida  Walk,  through 
Florida  Walk  to  Montegut  street,  through  Montegut  street  to  St. 
Claude  avenae  to  the  lower  limits  of  the  city ;  that  as  would  be  per- 
ceived by  the  terms  of  said  ordinance  the  said  line  of  railroad  to  be 
operated  by  steam  or  other  motive  power  crosses  the  lines  and  track 
of  petitioner  on  Oanal  street  at  Hagan  avenae,  and  on  Metairie  road 
at  either  Hospital  or  Barracks  street,  and  petitioner  was  informed 
and  believed,  and  so  charged  that  it  was  the  intention  of  said  Wat- 
kins and  his  associates  to  enter  upon  the  tracks  of  petitioner,  and  to 
intersect  the  same  with  the  said  lines  of  doable  track  through  Oanal 
street  and  through  Metairie  Road,  and  to  operate  the  said  road  with 
steam  or  other  motive  power,  or  with  both,  at  their  option,  under 
the  said  grant;  that  the  construction  and  operation  of  said  line  of 
railroad  across  the  tracks  of  petitioner  would  damage  petitioner  in  a 
sum  exceeding  one  hundred  thousand  dollars ;  that  petitioner  would 
be  compelled  to  stop  each  and  every  one  of  its  electric  cars  and  its 
steam  train  before  crossing  the  said  tracks  going  in  both  direc- 
tions, each  of  which  stoppages  of  said  trains  and  cars  was  a  loss 
and  damage  to  petitioner,  and  that  it  woald  be  farther  delayed 
by  having  to  wait  until  the  trains  of  the  said  Watkins  pass ;  that 
the  crossing  of  lines  such  as  petitioner's  were  by  a  steam  line  such  as 
the  Watkins  line  might  be  ander  said  grant  would  be  a  source  of  extreme 
peril  to  the  property  of  petitioner  and  to  the  lives  of  its  passengers, 
and  that  thousands  of  timid  and  careful  people  would  be  prevented, 
hindered  and  restrained  through  fear  of  collision  at  said  crossing 
from  traveling  on  petitioner's  trains  and  cars  to  its  further  loss  and 
credit.  That  it  was  informed  and  believed  and  so  charged  that  the 
said  Watkins  and  his  associates  proposed  to  enter  upon  the  tracks  of 
petitioner  and  to  cross  the  same  without  previous  compensation  to 
petitioner  under  the  Constitution  of  the  State  of  Louisiana  for  the 
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damage  that  woald  be  occasioned  thereby  to  petitioner,  and  petitioner 
averred  it  has  the  right  to  contest  the  validity  of  the  grant  made  by 
Ordinance  10,392,  Council  Series,  not  only  becanse  of  the  damage 
and  injury  that  the  same  would  occasion  petitioner,  but  because  of  the 
iact  that  petitioner  was  a  taxpayer  of  the  city  of  New  Orleans  aa 
averred  in  a  sum  exceeding  fifteen  thousand  dollars  per  year,  and  it 
had  the  right  as  such  taxpayer  to  annul  void  corporate  acts  of  the  city 
of  New  Orleans  in  detriment  of  the  interests  of  the  taxpayers.  Peti- 
tioner, therefore,  averred  that  said  ordinance  was  absolutely  null, 
void  and  of  no  effect. 

First.  Because  the  same  was  not  advertised  and  sold  at  public 
auction  to  the  highest  bidder,  as  provided  by  Sec.  4  of  Act  No.  135 
of  1888. 

Second,  Because  the  said  grant  was  a  valuable  franchise,  which  if  put 
up  and  sold  at  public  auction  would  have  realized  a  large  sum  of  money 
for  the  treasury  of  the  city  of  New  Orleans,  and  it  was  an  unreason* 
able  and  reckless  exercise  of  corporate  authority  to  donate  such  a 
grant  without  consideration  to  a  privace  individual.  Petitioner  prayed 
for  judgment  in  favor  of  petitioner,  adjudging  and  decreeing  that  the 
said  Ordinance  No.  10,392,  Council  Series,  and  the  rights  and  privi- 
leges therein  contained  and  thereunder  granted  unto  the  said  W.  H. 
Watkins  were  absolutely  null,  void  and  of  no  effect,  and  perpetually 
enjoining  the  said  Watkins  from  undertaking  to  construct  or  operate 
the  railroad  provided  for  in  the  said  Ordinance  No.  10,392,  Council 
Series,  and,  in  the  event  that  the  court  should  hold  that  the  said 
ordinance  was  valid  and  that  said  ordinance  authorized  the  said 
Watkius  to  construct  and  operate  the  said  railroad,  enjoining,  pro- 
hibiting and  restraining  the  said  Watkins  from  entering  upon  the 
railroad  of  petitioner  on  Canal  street  and  on  Metairie  Road,  and  from 
building  the  said  railroad  across  the  same  until  the  said  Watkins  had 
previously  made  to  petitioner  compensation  satisfactory  for  the 
damage  and  injury  to  be  occasioned  to  the  petitioner  by  the  con- 
struction of  said  road,  said  damages  to  be  settled  either  by  agree- 
ment or  by  the  verdict  of  a  special  jury,  as  provided  by  law  in 
matters  of  expropriation. 

The  District  Court  rendered  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant,  W.  H.  Watkins,  and  its  transferee  or  assign, 
the  ^*  Watkins  Railroad  Company,"  decreeing  the  nullity  of  Ordi- 
nance No.  10,392,  Council  Series,  adopted  by  the  Council  of  the  city 
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of  New  Orleans  on  March  6,  1896,  and  perpetually  enjoinlofr  the  said 
W.  H.  Watkins  and  the  Watkins  Railroad  Company  from  constract* 
log  or  operating  the  railroad  provided  for  by  said  ordinance. 

W.  H.  Watkins  and  the  Watkins  Railroad  Company  appealed. 

The  date  of  the  approval  of  Ordinance  No.  10,392  was  on  the  6th 
day  of  March,  1896,  bnt  the  date  of  its  promalgation  did  not  appear. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLs,  C.  J.  The  conclusions  we  have  reached  in  this  case  make 
unnecessary  any  examination  of  the  question  whether  plaintiff, 
would  be  entitled  to  damages  for  the  crossing  of  its  tracks  (laid 
upon  the  streets  of  the  city  of  New  Orleans),  by  another  road, 
when  such  crossing  was  made  under  authority  of  the  city  authori- 
ties so  to  do,  and  if  so,  what  the  character  of  such  damages  would 
be,  and  whether  plaintiff,  if  entitled  to  such  damages,  would  be 
entitled  to  enjoin  the  second  road  from  making  the  crossing  until  it 
should  have  previously  made  compensation  to  it  for  such  damages. 

We  will  confine  ourselves  to  the  single  proposition  whether  under 
the  law  the  Common  Council  of  New  Orleans  had  the  power  and 
authority  to  make  the  grant  embodied  in  Ordinance  No.  10,892. 
Plaintiff  as  a  taxpayer  maintains  that  it  has  not,  and  relies  in  sup- 
port of  that  position  upon  the  fourth  section  of  Act  136  of  1888, 
which  declares  that  the  Common  Council  ^<  shall  not  have  power  to 
grant,  renew  or  to  sell  or  dispose  of  any  street  railroad  franchise, 
except  after  at  least  three  months'  publication  of  the  terms  and 
specifications  of  said  franchise,  and  after  the  same  has  been  adjudi- 
cated to  the  highest  bidder  by  the  Comptroller,  as  provided  in  Sec. 
21  of  the  city  charter." 

In  discussing  this  question  in  East  Louisiana  Railroad  Company  vs. 
City  of  New  Orleans,  46  An.  626,  we  said  that  the  ''  section  of  the  act 
manifestly  applied  to  street  railway  franchises,  granted  for  the  pur- 
pose of  operating  a  road  exclusively  within  the  city  limits.  It  did 
not  apply  to  railroads  carrying  the  mails,  and  transporting  freight 
and  passengers  long  distances  beyond  the  limits  of  the  city.  The 
Legislature  never  intended,  and  in  the  nature  of  things 
such  intention  would  be  impracticable  in  execution,  to 
cause  railroads  coming  into  the  city  from  a  distance  to  have  the 
franchise  of  a  right  of  way.     No    latitude   of  construction    could 
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make  the  provisions  of  Sec.  4  extend  to  other  than  roads  which 
are  operated  exdnsively  within  the  corporate  limits.  The  fact 
that  plaintiff's  road  reached  the  city  over  another  road  did  not 
change  its  character  into  a  street  railway.  Its  attempt  to  reach  the 
road  over  which  in  part  it  ran  its  trains  was  a  matter  of  convenience. 
Its  destination  was  still  beyond  the  city  limits,  and  practically  it  was 
a  continnous  line  of  road  from  the  city  to  its  objective  point, 
Oovington.  If  it  ran  its  trains  only  from  its  intersection  with  the 
Northwestern  Railroad  within  city  limits  and  carried  passengers  and 
freight  between  those  points  it  would  be  classed  as  a  street  railway 
and  come  within  the  pnrview  of  Sec.  4.  But  that  was  not  a  fact. 
The  object  of  the  plaintiff  company  was  to  carry  freight  on  its  own 
cars  beyond  the  city  limits  to  Pearl  River  Station,  where  they  would 
reach  their  own  roadbed.  As  the  road  of  plaintiff  was  not  a  street 
railway  the  Oity  Oouncil  had  the  power  to  grant  the  franchise  with- 
out requiring  a  compliance  with  Act  136  of  1888.  Art.  248  of  the 
Oonstitution.  Consent  only  was  necessary  to  grant  the  privilege  of 
a  right  of  way  to  a  railroad  running  beyond  the  city  limits.  Sec. 
689,  R.  S.  The  city  could,  as  a  matter  of  right,  refuse  to  grant  the 
authority  for  a  passage  through  its  streets  of  a  railroad.  It  could 
also  demand  a  price  for  the  privilege.  But  it  could  also,  as  a  matter 
of  right,  if  it  deemed .  the  exercise  of  the  power  reasonable  and 
proper,  grant  the  right  of  way  to  a  railroad  extending  its  lines  into 
other  territory  without  a  compensation  in  money  but  for  other  con- 
siderations." 

Section  4  of  the  act  having  made  use  of  the  word  '*  street  rail- 
road" in  connection  with  the  prohibition  contained  therein, 
defendant's  effort  is  to  give  such  a  definition  to  that  term  as  would 
exclude  the  tracks  authorized  to  be  constructed  and  the  road  to  be 
operated  under  Ordinance  10,892  from  falling  under  the  bar  of  the 
fourth  section.  The  carrying  of  passengers  within  the  limits  of  the 
city  in  contradistinction  to  the  carrying  of  freight  and  passengers 
would  seem  to  be,  according  to  the  defendant,  the  distinctive  mark 
or  characteristic  of  a  street  railroad.  Our  decision  just  cited  is 
supposed  to  be  decisive  on  that  point,  but  in  this  there  is  a  mis- 
take. It  is  true  we  allude  to  the  fact  that  the  East  Louisiana 
Oompany  carried  *'  freight,"  but  that  word  has  not  the  importance 
which  defendant  attributes  to  it — ^the  next  words  "beyond  the  limits 
of  the  city,"  and  the  words  *^  in  their  own  cars,"  have  more  dgnifl- 
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cance,  and  the  nse  of  these  words  mast  be  read  in  connection  with 
the  snbject  matter  the  coort  was  dealing  with.  The  court  was  deal- 
ing with  a  special  case,  and  held,  that  in  that  case  and  under  the 
conditions  and  circnipstances  shown,  the  Oommon  Oouncil  had  the 
power  and  authority  to  grant  to  the  East  Louisiana  Railroad,  without 
a  money  consideration  (and  that  fixed  as  to  amount  by  a  bid  at  pub- 
lic auction) ,  the  privilefre  which  it  had  accorded.  The  case  was  one 
of  a  simple  '* right  of  way"  to  an  existing  corporation  having 
its  domicile  out  of  the  city  of  New  Orleans,  with  its  legal  character 
and  its  franchises  as  a  railroad  corporation  already  fixed,  to  con- 
tinue or  extend  its  line  through  the  streets  further  into  the 
city.  The  privilege  originated  in  favor  of  the  company  no  new 
resource  of  revenue,  no  change  in  its  business  was  effected,  and 
no  additional  traffic  arrangements  were  authorized  to  be  entered 
into.  The  ordinance  took  matters  up  just  as  they  were  and  simply 
permitted  the  moving  forward  of  the  terminuB  of  the  road — nothing 
more;  freight  and  passengers  were  not  transferred  to  cars  of 
another  line  for  a  consideration,  or  moved  upon  another  line  for 
a  consideration,  but  were  carried  straight  on  upon  the  company's 
own  line,  upon  its  own  cars.  We  were  called  upon  in  the  case  cited 
to  ascertain  what  the  intention  of  the  Legislature  was  in  enacting 
the  act  of  1888,  and  reached  the  conclusion  that  its  dominant  idea 
was  to  deal  with  franchises  or  privileges  having  a  money  value,  and 
franchises  of  such  a  character  as  would  be  the  subject  of 
competition  if  the  way  were  left  open  for  tha  public  at  large 
to  obtain  them  at  public  auction.  We  reached  the  conclusion  in  that 
case  that  the  privilege  granted  to  the  Eastern  Louisiana,  though  it 
might  have  a  value  to  the  company,  and  though  that  value  to  it 
might  induce  it  to  make  liberal  offers  to  the  city  in  one  way  or 
another  for  the  purpose  of  receiving  it  (thus  making  it  valuable  also 
to  the  city)  was  none  the  less  not  a  privilege  for  which  third  persons 
would  be  likely  to  compete,  and  that  therefore  it  was  not  within  the 
contemplation  of  the  act  of  1888,  which  looked  to  an  '*  advertise- 
ment "  and  to  *'  competition  "  as  special  factors  in  determining  its 
prohibitory  clauses.  We  did  not  decide  that  an  existing  railroad 
corporation  carrying  freight  and  passengers,  having  its  domicile 
beyond  the  city  and  coming  into  it,  could  simply,  by  reason  of  those 
conditions,  be  authorized  under  ordinances  of  the  city  to  construct  a 
track  or  tracks  from  some  point  inside  of  its  own  line  and  circling 
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the  city,  originate  a  new  character  of  basiness  inside  its  limitB,  and 
obtain,  in  and  through  the  ordinance,  new,  separate  and  distinct 
sources  of  revenue.  Under  such  circumstances,  and  to  that  extent, 
the  foreign  road  would  substantially  be  acting  under  a  new  fran- 
chise, not  its  old  one. 

Our  decision  substantially  so  declared.  The  view  of  this  matter 
which  we  teok  was  similar  to  that  taken  by  the  Supreme  Oonrt  of 
Oalif ornia  in  People  vs.  San  Francisco  &  S.  J.  Railway  Co. ,  44  Pac. 
463. 

Referring  to  a  privilege  such  as  was  granted  to  the  East  Louisiana 
Company  and  a  contention  that,  in  order  to  make  it  valid  it  should 
have  been  put  up  at  public  auction,  the  court  said  '^  that  under  the 
law  '  they  (the  Common  Council)  can  not  grant  the  privilege  to  any 
but  the  highest  bidder,'  and  the  highest  bidder  may  be  one  who 
merely  desires  to  prevent  the  road  from  passing  through,  and  who 
can  not  make  use  of  the  franchise  except  for  that  purpose. 

'^  In  fact  the  franchise  sought  is  not  the  subject  of  competition.  A 
particular  railway  company  desires  permission  to  construct  its  road 
through  the  town,  or,  in  other  words,  to  make  a  connection  through 
the  town  of  those  portions  of  its  road  extending  upon  either  side  of 
the  town  to  its  opposite  terminus.  In  the  nature  of  things  there  can 
be  no  competition  for  this  privilege.  The  builder  of  the  road  must 
build  and  operate  the  whole  line.  The  right  to  do  so  is  part  of  its 
corporate  franchise,  and  how  is  it  possible  that  any  other  person 
or  corporation  can  acquire  the  right  to  construct  or  own  and  operate 
as  a  distinct  and  independent  road  and  franchise  that  part  of  the 
road  necessary  to  connect  its  two  ends?  This  law  was  not  intended 
to  apply  to  such  a  cf.se,  but  only  to  those  cases — of  street  railroads — 
in  which  bona  fide  competition  is  possible." 

If  we  compare  the  conditions  existing  at  the  time  of  the  grant  to 
the  Eastern  Louisiana  road  and  the  precise  thing  which  it  was  author- 
ized to  do  under  its  grant,  with  the  conditions  and  circumstances 
existing  when  Ordinance  No.  10,892  was  passed,  and  with  the  objects 
and  purposes  to  be  accomplished  under  this  last  mentioned  ordi- 
nance, it  will  be  found  they  are  essentially  different.  The  very 
origin  of  the  business  which  the  new  corporation  is  to  transact  is 
found  in  the  ordinance  itself — it  is  a  local  franchise,  new,  separate 
and  distinct  from  any  outside  franchise,  clearly  valuable  and  for 
which  the  public  would  compote  in  money,  if  opportunity  so   to  dd 
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were  permitted.  The  city  was  not  aatliorized  to  grant  a  privilege 
extending  beyond  its  own  limits.  It  bad  notbing  to  do  witb  exten- 
sions beyond  its  own  territory. 

We  do  not  tbink  tbe  General  Assembly  intended  to  use  tbe  words 
**  street  railroad  "  in  any  narrow  tecbnical  sense,  but  tbat  its  evident 
purpose  was  to  compel  tbe  city  to  make  available  for  city  purposes, 
and  for  the  public  benefit,  in  money,  any  local  railroad  franchise  or 
privilege,  which  was  valuable,  and  the  amount  to  be  derived  from 
the  granting  of  which  was  likely  to  be  increased  by  being  pat  up  at 
public  auction.  So  understanding  to  be  the  object  of  the  lawmaker, 
it  is  our  duty  to  give  the  statute  a  liberal  construction  in  aid  of  its 
purposes,  and  this  duty  on  our  part  carries  with  it  an  affirmance  of  the 
judgment  appealed  from,  without  the  necessity  of  passing  upon 
other  questions  raised  in  the  controversy. 

For  the  reasons  herein  assigned  the  judgment  appealed  from  is 
affirmed. 


No.  12,292. 
State  op  Louisiana  vs.  Syphbr  Oonerly. 

In  order  to  show  that  a  witness  had  made  statements  out  of  court  different  from 
those  made  by  him  on  the  stand,  he  must  be  previously  crossezumined  as  to 
such  alleged  statements.  Such  statements  must  be  shown  by  a  Bill  of  Excep- 
tions to  be  material  to  the  question  at  issue— the  one  made  out  of  court  must 
bo  shown  to  have  been  inconsistent  with  some  fact  stated  by  the  witness  In  his 
testimony.    Bapalje  on  Witnesses,  Sees.  203,203;  State  vs.  Johnson,  .35  An.  371. 

••No  provocation  bywords  only,  however  opprobrious,  will  mitigate  an  inten- 
tional killing  so  as  to  reduce  tbe  killing  from  murder  to  manslaughter." 

APPEAL  from  the  Sixteenth  Judicial  District  Court  for  the  Parish 
of  Washington.     Reid,  J, 


M,  J,  Cunningham^  Attorney  General,  and  Duncan  8,  Kemp,  District 
Attorney,  for  Plaintiff,  Appellee. 


Clay  Elliottf  for  Defendant,  Appellant. 


Submitted  on  briefs  November  21,  1896. 
Opinion  handed  down  December  14,  1896. 
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Defendant  was  found  guilty  of  murder  and  sentenced  to  death. 
From  that  verdict  and  sentence  he  appeals.  The  questions  pre* 
sented  for  review  are  embodied  in  three  bills  of  exception. 

The  first  bill  recites  <'  that  upon  the  trial  of  the  case  the  defendanti 
discovering  or  believing  that  a  witness  for  the  State  who  had  been 
dismissed  from  the  stand  had  made  statements  contradictory  to 
what  he  had  testified  to  upon  the  stand  concerning  material  facts, 
called  the  witness  back  to  the  stand  solely  for  the  purpose  of  asking 
if  he  had  ever  stated  the  facts  differently,  and  the  witness  denied  so 
doing.  The  defendant  then  offered  to  or  tendered  a  witness  for  the 
defence  for  purpose  of  showing  that  the  State  witness  had  made  a  state- 
ment shortly  after  the  killing  different  from  that  made  upon  the  stand. 
To  which  offering  counsel  for  the  State  objected  on  the  ground  that  no 
proper  foundation  had  been  laid,  and  that  by  recalling  the  witness 
the  defendant  had  made  him  his  own  and  could  not  contradict  him, 
which  last  objection  the  court  sustained  and  excluded  the  testimony. 
To  which  ruling  defendant  excepted  and  tendered  bis  bill  of  excep- 
tions." 

The  court's  statement  upon  the  bill  is  as  foUows : 

The  statement  reduced  by  the  clerk  at  the  time  is  annexed.  The 
court  sustained  both  exceptions  made  by  the  District  Attorney. 
Counsel  for  defendant  called  the  witness  to  the  stand  without  any 
announcement  of  a  discovery  and  with  no  declaration  of  his  purpose, 
just  as  he  did  any  other  witness  summoned  by  him. 

The  question  to  the  witness  was  too  general.  It  did  not  give  time, 
place  nor  detail  of  different  statement;  the  question  being:  "  Have 
you  since  the  homicide  which  occurred  April  19,  1896,  stated  the 
facts  differently  from  your  statement  now  given  on  October  27, 1896?" 

The  statement  of  facts  referred  to  by  the  court  as  having  been 
made  by  the  clerk  is  as  follows : 

''  On  the  trial  of  this  case  the  State  called  Warren  Barnes.  After 
offering  his  testimony  in  chief  it  tendered  him  to  defendant  for 
cross-examination.  He  was  cross-examined  and  returned  to  the 
State,  and  dismissed  by  the  State.  Afterward,  the  State  having 
closed  its  testimony  in  chief,  the  defendant  called  the  witness  Abe 
Mayer,  and  questioned  him  as  to  whether  or  not  he  had  any  conver- 
sation with  Warren  Barnes  subsequently  to  the  homicide,  and  asked 
him  to  state  such  conversation.  Upon  objection  by  the  State  the 
testimony  was    excluded.     The    defendant  having  concluded  the 
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examination  of  the  witness  Mayer,  and,  after  croBS- examination,  he 
having  been  dismissed  from  the  stand,  the  defendant  called  Warren 
Barnes  to  the  witness  stand,  and  asked  him  if  he  had  not  made  cer- 
tain statements  in  relation  to  the  homicide,  and  warned  him  of  an 
intention  to  contradict  him  if  he  persisted  in  a  denial,  and  the 
defendant  then  tendered  him  to  tlie  State  and  afterward  dismissed 
him,  and  thereupon  recalled  Abe  Mayer,  and  tendered  his  testimony 
to  contradict  the  statement  of  Warren  Barnes." 

The  second  bill  recites  that  npon  the  trial  of  this  case  the  coart 
charged  the  jnry  in  the  langaage  of  Sackett's  Instructions  to  Juries, 
Sec.  10,  p.  681,  as  follows: 

*•  No  provocation  by  words  only,  however  opprobrious,  will  miti- 
gate an  intentional  killing  so  as  to  reduce  the  killing  from  murder  to- 
manslaughter." 

That  defendant  excepted  to  this  charge,  and  tendered  a  bill  ot 
exceptions. 

The  court  appended  to  this  bill  the  statement  that  the  homicide 
was  committed  with  a  dangerous  weapon,  no  blows  having  been 
struck. 

By  the  third  bill  it  appears  that  defendant  requested  the  court  to 
charge  the  jury  that  *<  if  it  should  appear  that  the  deceased  and  the 
accused  were  apparently  on  friendly  terms,  and  that  they  each  with 
the  other  suddenly  became  involved  in  a  colloquy  in  which  each 
made  use  not  only  of  insulting  language  toward  the  other,  but 
coupled  with  threats,  the  killing  of  the  deceased  under  such  circum* 
stances  may  be  wanting  in  malice  and  the  killing  no  murder,  but 
manslaughter ;  that  the  judge  refused  to  so  charge,  and  defendant 
excepted." 

The  court  stated  in  the  bill  that  the  charge  requested  was*, 
refused  as  not  correctly  stating  the  law,  without  serious  qualifi- 
cations and  modifications  that  the  homicide  was  committed  with  a. 
dangerous  weapon — a  88-calibre  pistol.  The  court  was  of  the 
opinion  that  the  law  was  correctly  stated  in  the  charge  excepted  ta 
in  bill  No.  2  and  the  further  complete  charge  on  manslaughter. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  G.  J.  The  first  question  to  be  considered  is  whether  the 
defendant,  having  tendered  and  offered  a  witness '« for  the  purpose  of 
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showing  that  a  State  witness  named  Warren  Barnes  had  shortly  after 
the  killing  made  a  statement  different  from  that  made  apon  the 
stand,"  the  court  ruled  correctly  in  refusing  to  allow  said  witness  to 
testify  on  that  subject.  The  witness  Barnes  had  been  examined  by  the 
State,  cross-examined  by  the  defendant  and  dismissed.  After  the 
State  had  closed  its  case  in  chief,  defendant  called  Barnes  to  the  stand, 
without  any  announcement  of  a  discovery,  and  with  no  declaration 
of  his  purpose,  just  as  he  did  any  other  witness  summoned  by  him, 
and  propounded  to  him  the  question:  ''  Have  you,  since  the  homi- 
cide, which  occurred  April  19,  1896,  stated  the  facts  differently  from 
your  statement  now  given  -on  October  19,  1896?"  The  reasons 
assigned  by  the  judge  were  that  no  proper  fouodation  had  been  laid 
for  the  testimony,  and  that  defendant,  by  recalling  the  witness,  had 
made  him  his  own,  and  could  not  contradict  him.  The  court  said 
the  question  asked  was  too  general,  as  it  did  not  give  time  nor  place, 
nor  detail  of  different  statement. 

In  the  statement  made  by  the  clerk  annexed  to  the  bill,  and 
which  is  referred  to  by  the  court,  that  officer  declares  that 
defendant  called  Warren  Barnes  to  the  stand,  and  asked  him  if  he 
had  not  made  certain  atatementa  (italics  ours)  in  relation  to  the  homi- 
cide and  warned  him  of  an  intention  to  contiadict  him  if  he  persisted 
in  a  denial,  and  the  defendant  then  tendered  him  to  the  State  and 
afterward  dismissed  him." 

It  will  be  seen  that  the  statement  as  made  by  the  clerk  differs 
somewhat  from  that  of  the  court,  the  latter  giving  the  precise 
question  asked  of  Barnes,  while  the  former  says  defendant  asked 
him  if  he  had  not  made  "  certain  statements "  in  relation  to  the 
homicide. 

Th  3Ugh  no  mention  is  made  of  the  fact  that  the  statement  of  the 
<;lerk  was  made  by  authority  and  order  of  court,  we  presume  it  was 
in  fact  so  made,  as  it  is  referred  to  by  the  court  in  connection  with 
the  bill  of  exception.  The  clerk  instead  of  opening  a  special  note 
of  evidence  or  '*  taking  down"  as  they  occurred,  as  a  scribe,  "  the 
facts  upon  which  the  bill  was  reserved,"  and  taking  down  the  testi- 
mony of  Barnes  on  the  trial,  the  specific  questions  asked  and  the 
specific  objections  urged,  dealt  with  the  matter  by  way  of  '*  narra- 
tive." We  do  not  think  that  Act  No.  113  of  1896  contemplated 
that  **  the  facts  on  which  the  bill  was  reserved  "  should  be  brought 
up  in  that  way.  In  this  instance  there  is  no  *'  material  "  difference 
between  the  court's  statement  and  that  of  the  clerk. 
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We  concur  in  the  opinion  of  the  District  Court  that  the  question 
propounded  by  the  defendant  to  Barnes,  on  which  he  bases  his  right 
to  have  introduced  testimony  to  show  that  he  had  made  statements 
different  from  those  made  by  him  on  the  stand,  was  entirely  too 
general.  '*  A  frequent  mode  of  impeaching  the  credit  of  a  witness  " 
says  Rapalje  on  Witnesses  (Sees.  203,  205}  ''  is  to  sh.w  that  he  has 
made  statements  out  of  court  on  the  same  subject  inconsistent  with 
or  contrary  to  what  he  swears  at  the  trial.  In  order  to  show  this 
he  must  be  previously  cross-examined  as  to  such  alleged  statements 
BO  as  to  apprise  him  of  the  time,  place  and  persons  involved  in  the 
supposed  contradiction  (see  as  to  this  State  vs.  Johnson,  85  An. 
871),  and  such  statements  must  also  be  material  to  the  question  at 
issue.  The  two  statements  must  conflict  in  some  way.  The  one 
made  out  of  court  must  be  inconsistent  with  some  facts  stated  by 
the  witness  in  his  testimony  or  with  its  general  drift,  but  if  the  two 
accounts  are  substantially  inconsistent  that  is  all  that  is  required.'' 
(Citing  De  Sailly  vs.  Morgan,  2  Esp.  691;  Christian  vs.  Coombe,  Id. 
489;  2  Philips  on  Evidence,  959).  It  has  been  held  that  ^'  proof  of  a 
different  but  not  inconsistent  statement  is  inadmissible  "  (Martin  vs. 
Farnham,  25  N.  H.  195;  Hall  vs.  Simmons,  24  Texas,  *^27). 

The  same  author,  writing  on  the  same  subject  (Sec.  209)  says: 
**  The  books  teem  with  applications  of  the  proviso  to  the  rule  we 
have  just  been  considering,  that  the  statements  as  to  which  a  wit- 
ness can  be  contradicted  must  be  material  and  relevant  to  the  issue 
on  trial;  if  the  witness  is  cross-examined  as  to  former  statements 
which  are  impertinent  or  immaterial  to  the  issue,  his  answers  are 
conclusive,  and  can  not  be  contradicted  for  the  purpose  of  impeach- 
ing him." 

In  the  case  at  bar  we  have  been  informed  neither  as  to  what 
Barnes  testified  to  at  the  trial,  nor  what  the  statements  were  which 
defendant  claims  were  different  from  those  made  by  him  on  the 
trial.  His  testimony  may  have  been  purely  on  immaterial,  irrelevant 
or  collateral  matters  of  no  moment,  and  it  would  be  a  very  unsafe 
practice  to  reverse  a  judgment  or  verdict  upon  a  mere  presumption 
or  possibility  that  the  matters  testified  to,  and  those  which  were 
sought  to  be  introduced  with  a  view  of  discrediting  the  witness,  were 
of  such  a  character  as  to  have  resulted  in  an  injury  to  the  accused. 
Barnes^  testimony  could  have  been  taken  down  under  the  act  of 
1896,  or  it  could  at  least  have  been  recited  in  the  bill  of  exceptions, 
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80  as  to  bring  as  to  a  knowledge  of  the  importance  or  materiality  of 
the  error  of  the  District  Judge,  if  error  he  had  made,  in  fact  com- 
mitted. 

We  see  no  error  in  the  instruction  given  by  the  court  to  the  jury 
that  no  provocation  by  words  only,  however  opprobrious,  will  miti- 
gate an  intentional  killing  so  as  to  reduce  the  killing  from  murder  to 
manslaughter. 

The  judge  informs  us  that  the  homicide  was  committed  with  a 
dangerous  weapon,  and  that  no  blows  were  struck. 

The  reasons  assigned  by  the  District  Court  for  refusing  the  special 
charge  asked,  which  refusal  is  the  subject  of  the  third  bill  of  ezcep- 
tions«  justified  his  ruling. 

For  the  reasons  assigned  herein  the  judgment  appealed  from  is 
affirmed. 


No.  12,dl7. 
State  of  Louisiana  vs.  John  Hamilton. 

'^15501  Where  an  Indiotmentfumlsbed  a  legal  baols  for  a  conylction  upon  It,  the  correo- 

50  1348)  tion  of  a  manifestly  erroneons  date  by  amendment,  may  be  permitted  when 

48  1506  time  is  not  of  the  essence  of  the  crime  charged.    State  vs.  Pierre,  S9  An.  916; 

"^     *\  E.  8. 1047. 

^    ^^  A  PPEAL  from  the  Twentieth  Judicial  District  Court  for  the  Parish 

l\    of  Assumption.     Quionj  J, 


M,  J,  Cunningham^  Attorney  General,  and  G.  A,  Chndrany  District 
Attorney,  for  Plaintiff,  Appellee. 


John  Marks  for  Defendant,  Appellant. 


Argued  and  submitted  November  21,  1896. 
Opinion  handed  down  December  14,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLi^,  G.  J.  Defendant  was  indicted  on  the  11th  of  March, 
1892,  for  cutting  with  intent  to  kill  and  murder.  The  offence 
is  charged  to  have  been  committed  on  October  18,  1892,  a  date  sub* 
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■eqaent  to  the  flading  by  the  grand  jary  and  sabaeqaent  to  the  filing 
of  the  same.  He  was  fonnd  gnilty  of  cutting  with  a  dangerous 
weapon  with  intent  to  kill,  and  sentenced  to  an  imprisonment  of  two 
years.     He  appealed. 

After  the  jury  was  empaneled  the  District  Attorney  moved 
to  amend  the  indictment  by  sabstituting  1891  for  18)^2.  Counsel  for 
accused  objected  on  the  ground  that  the  District  Attorney  was  not 
vested  with  the  power  and  authority  to  make  such  an  amendment, 
because  the  amendment  was  as  to  a  material  fact,  and  because,  even  if 
permissible  at  all,  it  could  not  be  done  after  the  jury  had  been 
empaneled.  The  court  overruled  the  objection;  the  amendment 
was  made,  and  defendant  excepted. 

Defendant  moved  in  arrest  of  judgment  on  the  ground  that  the 
indictment  found  against  him  disclosed  no  ground  or  right  to  try 
him,  '*  in  that  it  charges  him  with  the  commission  of  a  future  offence 
at  a  date  snbseqaent  to  the  sitting  of  said  jnry;  that  against  his  pro- 
test the  District  Attorney  was  permitted  to  amend  the  indictment  to 
a  year  prior;  tfhat  defendant  had  excepted  and  tendered  his  bill  of 
exception  to  said  action ;  that  said  amendment  was  one  which,  if  not 
made,  would  have  left  the  indictment  null,  void,  and  of  no  effect, 
and  accused  could  not  have  been  convicted  nnder  the  same,  and 
said  amendment  was  a  material  change  in  the  indictment." 

Counsel  for  the  State  call  our  attention  to  Sees.  1047  and  1068  of 
the  Revised  Statutes,  and  to  State  vs.  Joseph  Jean  Pierre,  89  An. 
916;  66  N.  W.  199. 

The  first  mentioned  section  (R.  S.  1047)  permits  amendments  of 
indictments  to  be  made  in  different  particulars  whenever  on  or 
before  the  trial  of  any  crime  there  shall  appear  to  be  any  variance 
between  the  statement  in  the  indictment  and  evidence  offered  in 
proof  thereof. 

By  the  secondly  mentioned  section  (Sec.  1067}  it  is  enacted  that 
**no  indictment  for  any  offence  shall  be  held  insaflicient  for  want  of 
the  averment  of  any  matter  unnecessary  to  be  proved,  nor  for  the 
omission  of  the  words  *  as  appears  by  the  record '  or  of  the  words 
*  with  force  and  arms,'  nor  for  the  insertion  of  the  words  *  against  the 
form  of  the  statute'  instead  of  '  against  the  form  of  the  statutes '  or 
vice  veraa^  nor  for  that  any  person  mentioned  in  the  indictment  is 
designated  by  a  name  of  office  or  other  descriptive  appellation 
instead  of  his  proper  name,  nor  for  omitting  to  state  the  time  at 
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which  the  offence  was  committed  in  any  case  where  time  is  not  of 
the  essence  of  the  offence,  nor  for  stating  the  time  imperfectly,  nor 
for  stating  the  offence  to  have  been  committed  on  a  day  subsequent 
to  the  finding  of  the  indictment,  or  an  impossible  day,  or  on  a  day 
that  never  happened,  nor  for  want  of  a  proper  or  perfect  venue; 
nor  for  want  of  the  statement  of  the  value  or  price  ef  any  matter 
or  thing  or  the  amount  of  damages,  injury  or  spoil,  in  any  case 
where  the  value  or  price  or  the  amount  of  damage,  injury  or  spoQ 
is  not  of  the  essence." 

The  next  section  (Sec.  1064)  authorizes  courts  before  which 
objection  to  an  indictment  for  any  formal  defect  apparent  on  the 
face  thereof  shall  be  taken  to  cause  the  indictment  to  be  forthwith 
amended  in  such  particular  and  authorizes  the  trial  to  proceed  as  if 
no  defect  had  appeared. 

In  State  vs.  Pierre  (39  An.  916)  objection  was  raised  by  the 
accused  to  the  District  Attorney  making  a  correction  in  the  indict- 
ment of  the  date  at  which  the  crime  was  charged  to  have  been 
committed-^by  changing  1887  to  1886 — on  the  day  the  cause  waa 
called  for  trial  and  after  the  jury  had  been  empaneled,  but  prior  to 
the  commencement  of  the  trial.  The  date  laid  in  the  indictment 
for  the  commission  of  the  offence  was  the  22d  of  December,  1887 — 
a  date  which  had  not  yet  arrived,  and  hence  an  impossible  one. 
The  record  showed  that  the  Grand  Jury  only  returned  the  bill  into 
court  on  the  8th  of  September,  1887,  making  the  one  given  in  the 
indictment  a  manifestly  erroneous  date. 

The  court  declared  that  in  the  crime  of  horse  stealing  the  date  at 
which  it  was  committed  was  not  of  its  essence,  and  that  the  correc- 
tion was  properly  permitted. 

On  the  argument  of  the  present  case  counsel  abandoned  the  posi- 
tion that  the  indictment,  as  originally  laid,  was  null,  void  and  of  no 
effect,  because  of  the  date  at  which  the  commission  of  the  crime 
was  charged,  but  maintained  that  having  been  so  charged,  it  could 
not  be  altered  by  amendment. 

The  indictment,  as  found,  being  admitted  to  have  furnished  a  legal 
basis  for  a  conviction  upon  it,  we  are  of  the  opinion  that  the  sections 
of  the  Revised  Statutes  quoted,  and  the  decision  of  this  court  in  State 
vs.  Pierre,  control  the  case  before  us. 

The  judgment  must  therefore  be  and  it  is  hereby  affirmed. 
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state  YB.  Brown. 

No.  12,267. 
State  of  Louisiana  vs.  Thomas  Brown. 

Tbe  repeal  of  statutes  by  implication  is  not  favored. 

The  two  statutes  are  not  in  irreconcilable  conflict.    Hence,  the  new  law  does  not 
repeal  the  old  law. 

A  PPEAL  from  the  Eighteenth  Judicial  District  Ooart  for  the  parish 
***    of  Lafoarche.     Caillouet,  J. 


M.  J.  Ounningham,  Attorney  General,  L.  C.  MoUe,  District  Attor- 
ney (P.  A.  Simmons,  Jr,,  of  Counsel),  for  Plaintiff,  Appellant. 


John  8,  Billiu  for  Defendant,  Appellee. 

Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  December  14,  1896. 


The  opinion  of  the  court  was  delivered  by 

Breaux,  J.  The  defendant  was  charged  with  shooting  with  intent 
to  commit  murder.  He  was  found  guilty  of  an  assault  with  intent  to 
kiU. 

A  motion  in  arrest  of  judgment  was  filed  upon  the  ground  that 
Sec.  792  of  the  Revised  Statutes  was  repealed  by  Act  59  of  1896. 

The  trial  judge  sustained  the  motion  in  arrest  on  the  ground  stated 
in  the  motion. 

In  two  cases  recently  decided,  this  court  held  that  the  Sec.  792  of 
the  Revised  Statutes  is  not  repealed  as  to  offences  committed  prior 
to  the  adoption  of  Act  59  of  1896 ;  that  the  punishment  under  the  old 
law  was  not  changed  by  adding  a  number  of  years  as  a  maximum  of 
punishment  under  the  new  law,  and  that  in  prosecutions  under  the 
old  law  for  past  offences  the  last  law  presented  no  obstacle  to  trial 
and  conviction. 

The  judgment  of  the  District  Court  is  annulled,  reversed  and 
avoided. 

It  is  now  ordered  that  the  case  be  remanded ;  that  it  be  reinstated 
on  the  docket  of  the  District  Court,  and  that  the  accused  be  sentenced 
in  accordance  with  the  terms  of  the  verdict. 
99 
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Nicholson  T8.  Boftrd  of  Assessora  et  al. 

No.  12,268. 
S*^fl82l  The  State  vs.  Jonas  Jonas. 

The  coort  afflrmt  the  deeision  in  State  ts.  Means,  48  An.  1517. 

PPE AL  from  the  Eifi^hteenth  Judicial  District  Court  for  the  Parish 
of  Lafonrche.     OaiUouet,  J. 


M.  J,  Cfunninghanif  Attorney  General,  and  L.  C  Moue,  District 
Attorney  (P.  A.  Simmons^  Jr,,  of   Connsel),  for  Plaintiff,  Appellant. 


Defendant  appellee  anrepresented  by  counsel. 


Submitted  on  briefs  November  7,  1896. 
Opinion  handed  down  December  14,  1896. 


The  opinion  of  the  court  was  delivered  by 

Miller,  J.  The  accused  was  indicted  for  assault  and  convicted 
for  assault.  The  lower  court  declined  to  sentence  on  the  ground 
that  Sec.  792  of  the  Revised  Statutes,  on  which  the  prosecution  was 
based,  had  been  repealed  by  the  Act  No.  59  of  1896.  We  have  held 
there  was  no  such  repeal.  State  vs.  Meaux,  48  An.  1517,  not  yet 
reported. 

The  State  appeals  from  the  judgment  of  the  lower  court  declining  to 
pass  sentence,  and,  as  we  have  held  the  Sec.  792  is  still  in  force,  the 
case  must  be  remanded  with  direction  to  sentence. 

It  is  therefore  ordered,  adjudged  and  decreed  that  the  judgment  of 
the  lower  court  be  reversed  and  set  aside ;  and  it  is  now  ordered, 
adjudged  and  decreed  that  the  lower  court  pass  sentence  on  the 
accused  in  accordance  with  the  verdict. 


No.  12,277. 
Mb.  AND  Mrs.  Nicholson  vs.  Board  of  Assessors  bt  al. 

Tbe  plaintiffs,  owners  of  a  Mergenthaler  Linotype  Maoblne,  with  which  they 
manufacture  linotypes  in  publishing  the  Nt:w  Orleans  Pieayunet  are  not  manu- 
facturers of  machinery  within  the  intendment  of  Art.  207  of  the  Constitution. 

Further,  they  do  not  supply  dealers  and  consumers;  a  requisite  for  exemption. 
84  An.  097;  35  An.  747;  36  An.  347. 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1571 

Nicholson  TS.  Board  of  Assessors  et  al. 

APPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
King,  J. 

W.  B.  Lancaster  for  Plaintiff,  Appellant. 


Samuel  L.  Oilmorey  City  Attorney,  and  W,  B,  Sommerville,  Assist- 
:ant  City  Attorney,  for  Defendants,  Appellees. 


Argued  and  submitted  December  2,  1896. 
Opinion  handed  down  December  14,  1896. 


The  opinion  of  the  court  was  delivered  by 

Bbeaux,  J.  This  is  a  suit  for  the  canceling  of  an  assessment  on 
the  ground  that  the  property  is  exempt  from  taxation. 

The  plaintiffs  are  the  owners  of  machinery  known  as  Mergentha- 
ler  Linotype  Machines.  The  evidence  reveals,  as  the  principal  wit- 
nesses substantially  express  it,  that  the  machine  is  intended  to 
manufacture  lines  of  types  oi^  the  principle  that  the  actual  metal 
type  is  manufactured,  but  that  instead  of  being  manufactured  singly, 
as  the  ordinary  type,  the  types  are  manufactured  in  lines,  by  means 
of  moulds  or  matrices;  that  is,  that  instead  of  producing  a  single  type 
it  produces  type  metal  bars  with  type  on  upper  margin  of  the  bars, 
to  print  a  line. 

The  machine  is  controlled  by  finger  keys.  The  type  is  manufact- 
ured of  molten  lead  by  the  machine.  The  lines  are  produced  auto- 
matically and  in  order,  and  constitute  a  form  similar  to  the  ordinary 
form  consisting  of  single  types.  The  type  metal  bars,  with  letters 
on  one  end,  take  the  place  on  the  galley,  which  is  filled,  under  the 
old  process,  by  the  type  manufactured  singly. 

We  are  informed  that  it  is  a  very  complicated  machine  and  quite 
intricate  in  its  movements. 

Plaintiff  alleges  that  this  machine  is  used  to  manufacture  other 
machinery,  and  that  both  the  machine  and  the  type  it  produces  are 
exempt  from  taxation  by  Art.  207  of  the  Constitution. 

The  argument  for  plaintiffs  confines  the  controversy  to  the 
question : 

Is  the  manufactured  line  of  type,  or  the  form  produced  by  the 
linotypes  assembled  side  by  side  in  proper  order,  machinery? 
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An  affirmative  answer  to  the  question  propounded  would  have  the 
effect  of  exempting  the  linotype. 

The  Oonstitution  exempts  only  the  articles  of  property  named  in 
the  Art.  207.  In  addition :  To  be  exempt  by  that  article  one  must 
be  a  manufacturer. 

Plaintiffs  claim  that  the  linotypes  manufactured  by  the  linotype 
machine  are  part  of  the  machinery  by  which  the  Picayune  newspa- 
per is  published y  and  that,  as  such,  it  is  exempt  from  taxation. 

In  Nicholson  and  Wife  vs.  Tax  Collector,  44  An.  76-78,  this  court 
held:  '<  Article  207  exempts  from  property  tax  only  manufacturers 
of  certain  designated  articles." 

The  articles  the  plaintiifs  claim  to  be  exempt  are  not  among  the 
designated  articles ;  the  exempted  articles  are  textile  fabrics,  leather, 
shoes,  harness,  saddlery,  hats,  flour,  machinery ,  agncultaral  imple  ~ 
ments  and  furniture  and  other  articles  of  wood,  marble  or  stone, 
soap,  stationery,  ink  and  paper,  boat  building  and  chocolate.  (Ital- 
ics ours.) 

Again,  in  another  case  it  was  held :  '<  It  is  not  sufficient,  under  the 
latter  article,  for  them  to  be  manufacturers  simply,  but  they  must  be 
manufacturers  of  some  of  the  particular  articles  specified  therein.'^ 
State  ex  rel,  Ernst  &  Co.  vs.  Assessors,  86  An.  347. 

The  linotypes,  although  they  are  indispensable  parts  of  the  print- 
ing machinery,  are  not  themselves  machinery. 

It  is  admitted  that  they  are  only  parts  of  the  machinery  in  use  in 
publishing  the  Picayune  newspaper. 

Without  the  admission ;  we  do  not  think  we  would  be  justified  in 
deciding  that  they  are  machinery  and  exempt. 

They  have  not  the  construction  of  parts  required  to  constitute 
machinery. 

It  is  said  in  the  brief  for  plaintiffs  that  the  printing  machine  or 
press  could  not  be  usefully  operated  without  them. 

That  is  doubtless  true. 

May  it  not  be  said  that  the  ordinary  hammer  also,  or  the  lever, 
may  be  made  an  essential  part  of  machinery.  It  would  not  for  that 
reason  be  machinery.  The  same  may  be  said  of  the  needle  of  a 
sewing  machine,  and  of  many  other  instruments  or  tools,  not,  of 
themselves,  machinery. 

The  mechanical  action  is  entirely  subordinate  to  the  machinery. 
The  linotype  is  only  one  of  the  instruments  or  pieces  of  the  machinery. 
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Machinery  is  machinery  collectively,  the  congeries.  The  pieces 
separately  have  not  the  importance  of  the  whole  machinery.  In 
many  factories  and  even  in  shops  there  are  devices  made  by  machin  - 
ery  that  woald  be  exempt,  if  we  were  to  decide  that  pieces  manu- 
factured in  those  factories  or  shops  made  to  do  service  in  machinery 
are  exempt  from  taxation,  even  although  the  shops  or  factory  itself 
may  not  be  exempt. 

We  do  not  think  that  such  exemption  was  intended  by  those  who 
adopted  the  article  as  part  of  the  organic  law. 

We  have  given  the  subject  our  most  careful  consideration. 

From  any  point  of  view  we  are  totally  unable  to  discover  that 
plaintiffs  are  the  manufacturers  of  machinery. 

In  addition,  we  must  say  that  they  are  not  suppliers  of  dealers  and 
customers;  they  do  not  sell  the  linotypes.  This  was  made  a  requi- 
site of  exemption  from  property  taxation  by  the  terms  of  several 
decisions  of  this  court.  New  Orleans  vs.  LeBlanc'&  Beck,  34  An. 
597;  City  vs.  Ernst,  85  An.  747;  State  ex  rel,  Ernst  &  Go.  vs.  Asses- 
sors, 86  An.  347. 

The  judgment  appealed  from  is  affirmed. 


No.   12,186.  49*4TO 

Succession  op  Mrs.  Maey  L.  Nash. 

A  purobaser  at  a  judicial  sale  who,  before  paying  tbe  price,  or  eDterlog  Into  the 
posaessionof  the  thing  sold,  discusses  illegalities  In  the  proceedings  which  have 
led  to  the  sale,  calculated  to  throw  a  cloud  upon  his  title,  may  refuse  to  execute 
the  purchase.    9  An.  660. 

The  presumption  omnia  rite  acta  fuiste,  created  by  the  law  fbr  his  protection,  can 
not  be  InToked  against  him,  as  an  estoppel,  although  available  to  throw  the 
burden  of  proof  upon  him  of  the  illegalities  of  which  he  complains.    Id. 

Tbe  decree  recognizing  the  widow  as  heir  of  the  husband,  and  placing  her  Id  pos- 
session, did  not,  at  the  end  of  three  years  (C.  C,  Arts.  931, 932),  definitively  fix 
her  status  as  such,  and  bar  the  rights  of  the  real  heirs  of  the  husband  to  a 
recovery  of  his  succession  as  against  the  wife  and  her  succession. 

When  property  inventoried  as  belonging  to  the  deceased  wife,  held  by  her  under 
such  a  decree,  is  offered  on  proceedings  invoked  by  her  executor  at  public 
auction  and  adjudicated,  the  purchaser  at  such  sale  may  object  to  accept  title, 
and  show  that  the  deceased  husband  left  collateral  heirs  surviving  him,  and 
then  living;  in  such  a  proceeding  the  question  at  issue  is  the  ownership  of  the 
property  sought  to  be  forced  upon  the  purchaser,  an  objection  more  formid- 
able than  mere  regularity  of  proceedings. 

APPEAL  from  the  Oivil  District  Court  for  the  Parish  of  Orleans. 
Th^ard,  J. 
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Suooession  of  Nash. 
Dinkelspiel  Ss  Hart  for  Executor,  Plaintiff  in  Rale. 


Frank  N,  Butler  and  James  Boyd  Qrinage  for  John  Otnott,  Defend- 
ant in  Rule. 


Argaed  and  submitted  November  19,  1896. 
Opinion  handed  down  December  14,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  0.  J.  On  the  11th  of  February,  1890,  Mrs.  Mary  Lamb,, 
widow  of  James  K.  Nash,  filed  a  petition  in  the  Civil  District  Court,  in 
which  she  alleged  the  death  of  her  husband  on  the  6th  of  that  month  f 
that  he  died  intestate,  leaving  no  issue ;  that  he  left  an  estate  con- 
sisting of  movable  and  immovable  effects  situated  in  the  city  of  New 
Orleans,  and  which  composed  his  share  of  the  community  property 
existing  between  himself  and  petitioner;  that  he  left  no  other  prop- 
erty; that  under  the  law  she  was  entitled  to  one -half  in  full  owner- 
ship of  all  the  community  property  left  by  her  said  husband,  and  ta 
the  usufruct  of  the  other  half  to  last  during  her  natural  life,  or  until 
she  remarried ;  that  she  desired  to  be  recognized  and  put  in  posses- 
sion of  said  property  in  both  said  capacities.  She  prayed  that  she  be 
recognized  as  widow  in  community  of  her  late  husband ;  that  as  such 
she  be  put  in  possession  of  one -half  of  the  property  in  full 
ownership,  and  that  she  be  put  in  possession  of  the  other  half  as 
usufructuary,  her  usufruct  to  last  and  continue  during  her  natural 
life,  or  until  she  remarry. 

Upon  this  petition  the  court,  on  February  12,  1890,  rendered  an 
order  or  judgment,  in  which  it  declared  that  the  law  and  the  evi  - 
dence  being  in  favor  of  the  demand  of  the  petitioner  she  was  recog- 
nized as  the  surviving  widow  in  community  of  Nash,  and  that  as 
such  she  be  put  in  possession  of  one -half  in  full  ownership  of  all  the 
community  property,  and  that  she  be  put  in  possession  of  the  other 
half  as  usufructuary,  the  same  to  continue  during  her  natural  life, 
or  until  she  remarry. 

On  the  14th  of  March,  1890,  the  widow  filed  another  petition,  in 
which,  after  reciting  the  judgment  above  mentioned,  she  averred  that 
to  the  best  of  her  knowledge  and  belief  her  husband  left  no  heirs; 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1576 

Suocession  of  Nash. 

that  he  never  had  any  children ;  that  his  parents  died  before  him, 
and  he  had  no  brothers,  sisters  or  collaterals;  that  she  was  entitled, 
therefore,  to  be  recognized  as  the  owner  of  the  whole  property 
left  by  her  hnsband  in  her  capacity  of  widow  in  commanity  and  sole 
heir;  that  under  the  law,  in  order  t-o  have  herself  properly  put  in 
possession,  the  taking  of  an  inventory  and  the  appointment  of  an 
attorney  for  absent  heirs  were  necessary;  she,  therefore,  prayed 
that  an  attorney  be  appointed  to  represent  the  absent  heirs  of  the 
deceased,  and  that  an  inventory  of  all  the  property  left  by  the 
deceased  be  made.  Upon  this  petition  the  coartordered  an  inven- 
tory to  be  taken  as  prayed  for,  and  appointed  A.  Beman,  attorney 
at  law,  to  represent  the  absent  heirs.  An  inventory  was  taken  under 
this  order;  A.  Bernau  being  present  thereat  in  the  capacity  of  attor- 
ney of  absent  heirs. 

On  the  11th  of  July,  1890,  the  widow  of  Nash,  through  her  attor- 
neys, obtained  from  the  court  a  rule  on  A.  Bernau,  appointed  to 
represent  the  heirs  of  the  deceased,  to  show  cause  why  judgment 
should  not  be  rendered  in  her  favor  recognizing  her  as  sole  heir  at 
law  of  her  husband,  and  sending  her  into  possession  of  all  the  prop- 
erty left  by  him,  upon  her  complying  with  Arts.  929  and  933  of  the 
Oivil  Code.  The  rule  issued  on  suggestion  by  her  to  the  court 
that  the  deceased  left  no  heirs,  and  that  she  was  entitled  to  such 
judgment. 

Service  of  this  rule  was  accepted  by  Aug.  Bernau,  signing  as 
attorney,  etc. 

On  November  14,  1890,  on  motion  of  the  counsel  of  the  widow,  the 
rule  was  fixed  for  trial  on  November  21,  and  the  attorney  of  absent 
heirs  was  ordered  to  be  notified  thereof.  On  November  10,  1890, 
Aug.  Bernau  accepted  service  of  the  motion  as  attorney  of  absent 
heirs. 

On  December  S,  1890,  the  court  rendered  a  judgment  in  the  rule 
ordering  that  it  be  made  absolute.  That  Mrs.  Widow  M.  Nash  be 
recognized  as  the  sole  and  only  heir  of  her  husband,  and  that  she  be 
sent  into  possession  of  all  the  property  left  by  him  upon  her  comply- 
ing with  Arts.  929  to  933  of  the  Civil  Code.  The  judgment  recited 
that  the  rule  had  been  submitted  by  counsel,  and  that  it  had  been 
made  absolute  by  reason  of  the  law  and  the  evidence  being  in  favor 
of  plaintiff  in  the  rule.  On  the  17th  of  December,  1890,  the  widow 
furnished  bond  with  security  conditioned  that  ''  should,  within  the 
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Bpace  of  three  years  from  date,  any  heir  at  law  of  James  K.  Nash 
appear  and  claim  their  share  of  his  snccession,  that  same  wonld  be 
delivered  or  accoanted  for  by  her,  in  which  case  the  bond  shoald  be 
null  and  void,  otherwise  to  remain  in  fall  force  and  effect." 

Mrs.  Mary  Lamb,  the  widow  of  James  K.  Nash,  died  on  Jaly  17, 
1894,  in  New  Orleans,  leaving  a  will,  in  which  she  appointed  W.  O. 
Hart  as  her  executor,  without  bond  and  with  seizin. 

The  will  was  probated  and  Hart  qualified  as  executor  thereunder. 
An  inventory  having  been  ordered  to  be  taken  of  the  property  belong- 
ing to  the  succession  of  Mrs.  Nash,  such  inventory  was  made  on  the 
26th  of  July,  1894.  Certain  real  estate  in  the  city  of  New  Orleans 
was  placed  upon  this  inventory  as  '^  belonging  to  the  deceased  in 
whole  or  in  part  as  widow  of  James  K.  Nash,  as  per  proceedings  had 
in  his  succession."  Upon  the  application  of  the  executor  the  inven- 
tory was  approved  and  homologated. 

On  November  9,  1894,  the  executor  applied  for  and  obtained  from 
the  District  Court  (Divison  E)  an  order  for  the  sale  at  public  auction 
of  the  real  estate  which  had  been  inventoried  on  terms  partly  cash 
and  partly  credit ;  acts  of  sale  to  be  passed  before  a  notary  public.  The 
order  was  obtained  on  the  allegation  of  the  executor,  that  he  had 
no  funds  in  his  hands  belonging  to  the  succession ;  that  a  sale  was 
necessary  to  pay  the  debts  of  the  deceased,  the  cost  of  building  her 
a  tomb  as  directed  by  the  will  and  to  pay  the  special  legacies  made. 

On  the  14th  December,  1894,  the  auctioneer  filed  in  court  his 
proces  verbal  of  his  actions  and  proceedings  under  the  order  of  sale 
directed  to  him. 

By  this  proces  verbal  it  appears  that  three  of  the  pieces  or  lots  of 
ground  inventoried  were  adjudicated  to  John  Otnott  as  the  last  and 
highest  bidder  for  the  sum  of  twenty -two  hundred  dollars.  No  deed 
of  sale  followed  the  adjudication.  On  January  28,  1895,  the  attor- 
neys of  the  executors  appeared  in  court  in  the  succession  of  Mrs. 
Nash  and  suggesting  that  the  property  had  been  adjudicated  to 
Otnott,  as  appeared  by  the  proces  verbal^  and  that  he  had  failed  to 
comply  with  his  bill,  obtained  from  the  court  a  rule  on  the  adjudi- 
catee  to  show  cause  why  he  should  not  comply  with  the  adjudication 
forthwith  and  pay  the  price  thereof,  or  in  default  thereof  that  the 
property  adjudicated  to  him  be  sold  at  his  risk  and  expense  and  for 
her  account. 

On  February  4,  1895,  Otnott  urged  as  cause: 
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1.  That  the  property  was  inventoried  in  the  saccession  of  James 
K.  Nash  as  property  of  the  commonity  existing  between  him  and  his 
wife,  and  it  did  not  appear  from  the  proceedings  had  in  said  succes- 
sion or  otherwise  that  his  widow  had  acquired  fnll  and  absolute  title 
and  ownership  of  her  hasband's  share  of  said  property. 

2.  That  the  judgment  rendered  in  the  succession  of  the  husband 
putting  his  surviving  widow  in  community  in  possession  of  said 
property  for  want  of  lawful  relatives  under  the  provisions  of  Arts.  929 
and  981  of  the  Civil  Code  gave  her  no  greater  substantial  rights  in 
connection  with  said  property  than  she  had  prior  to  its  rendition, 
and  did  not  and  could  not  deprive  the  lawful  heirs  of  James  K. 
Nash,  if  any  exist,  of  their  legal  shares  of  and  rights  in  said  property. 

8.  That  no  evidence  existed  or  had  been  placed  of  record  in  the 
Civil  District  Court  or  in  the  Conveyance  Office  of  the  parish  of 
Orleans,  showing  that  the  husband  died  without  leaving  any  forced 
or  legal  heirs,  and  in  the  absence  of  sufficient  proof,  that  no  such 
heirs  survived  him,  his  widow  in  community  could  not  and  did  not 
acquire  full  and  indefeasible  title  to  said  property. 

4.  That  he  had  just  been  informed  that  said  James  K.  Nash  left 
collateral  relatives  surviving  him  who  are  now  living,  and  a  reason- 
able delay  should  be  granted  him  to  verify  said  information. 

5.  That  all  t  he  requisite  proceedings  preliminary  to  the  aforesaid 
judgment  of  possession  had  not  been  had. 

6.  That  all  the  requisite  proceedings  for  the  sale  of  said  property 
in  the  succession  of  the  widow  of  Nash  had  not  been  had. 

On  the  28th  day  of  April,  1896,  the  rule  after  a  trial  was  made 
absolute,  the  court  ordering  the  adjudicatee,  Otnott,  to  comply  with 
the  adjudication  made  to  him  within  thirty  days  from  the  date  of  the 
signature  of  the  judgment,  and  ordering  in  default  of  his  so  doing 
that  the  property  adjudicated  to  him  be  sold  at  his  risk  and  for  his 
account. 

From  that  judgment  Otnott  has  appealed. 


The  opinion  of  the  court  was  delivered  by 

NiCHOLLS,  C.  J.  The  articles  of  the  Civil  Code  which  bear  upon 
the  issues  before  us  are  the  following : 

Article  917.  When  the  deceased  has  left  neither  lawful  descend- 
ants nor  lawful  ascendants,  nor  collateral  relations,  the  law  calls  to 


1578  SUPREME  COURT  OF  LOUISIANA. 

Suooesslon  of  Naah. 

his  inheritance  either  the  surviving  husband  or  wife,  or  his  or  her 
natural  children,  or  the  State,  in  the  manner  and  order  hereafter 
directed. 

Article  924.  If  a  married  man  has  left  no  lawful  descendants  nor 
ascendants,  nor  any  collateral  relations,  but  a  surviving  wife,  not  sep- 
arated from  bed  and  board  from  him,  the  wife  shall  inherit  from  him 
to  the  exclusion  of  any  natural  child  or  children  duly  acknowledged. 

Article  930.  The  surviving  husband  or  wife  called  to  the  succes- 
sion of  the  other  who  is  deceased  must  cause  the  seals  to  be 
fixed  on  the  effects  thereof,  and  be  authorized  to  take  possession  of 
the  same  by  the  judge  of  the  place  in  which  the  succisssion  is  opened, 
after  having  caused  a  true  and  faithful  inventory  to  be  made  by  a 
notary,  duly  authorized  to  that  effect  by  the  Judge,  in  the  presence  of  a 
person  appointed  to  defend  the  interests  of  the  absent  heirs  of  the 
deceased,  in  case  there  are  any,  and  after  giving  good  and  sufficient 
security,  as  prescribed  in  the  following  article : 

Article  931.  The  security  to  be  given  by  the  surviving  husband  or 
wife,  who  shall  demand  to  be  put  in  possession  of  the  effects  of  the 
deceased  husband  or  wife,  is  to  be  of  the  estimated  value  of  those 
effects,  to  the  end  of  securing  the  restitution  of  the  estate,  in  case 
any  heir  should  come  forward  within  three  years  after  his  or  her 
having  been  put  in  possession,  which  term  being  expired,  the  security 
shall  remain  discharged  from  his  obligation. 

Article  932.  Daring  the  three  years  that  the  security  furnished  by 
the  surviving  husband  or  wife  or  natural  children  put  in  possession 
continues,  they  can  not,  in  any  manner,  alienate  the  immovables  by 
them  thus  possessed,  unless  it  be  under  the  authority  of  the  court, 
at  public  auction,  and  in  cases  in  which  their  alienation  is  necessary. 

Article  933.  The  surviving  husband  or  wife  and  natural  children, 
who  shall  fail  to  fulfil  any  of  the  formalities  or  obligations  prescribed 
in  the  preceding  articles,  shall  be  liable  to  damages  toward  the  heir, 
if  any  should  be  incurred. 

On  the  trial  of  the  rule  defendant  offered  in  evidence  a  certified 
copy  of  a  petition  filed  April  20,  1896,  by  Dennis  Leavey  and  Mrs. 
Ann  Nash,  widow  of  Pierce  Strange,  in  the  Oivil  District  Court  of 
New  Orleans,  in  which  the  latter,  after  averring  herself  to  be  a  sister 
of  James  K.  Nash,  and  the  former  to  be  his  nephew,  and  that  they 
were  legal  heirs  of  the  said  Nash,  asked  that  W.  O.  Hart,  as  executor 
of  Mary  L.  Nash,  wife  of  James  K.  Nash,   be  eited,  and  that  the 
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property  of  the  community  between  Nash  and  his  wife  (describing 
as  part  of  said  property  that  adjudicated  to  the  defendant)  be  par- 
titioned between  themselves  and  other  mentioned  heirs  of  James  K.- 
Nash,  and  the  succession  of  Mary  L.  Nash,  by  a  sale  of  said  prop- 
erty at  public  auction.  He  also  offered  in  evidence  the  testimony  of 
the  said  Mary  Ann  Nash  (Widow  Strange)  and  Thomas  F.  Strange, 
taken  to  establish  the  heirship  of  the  plaintiff  in  the  partition  suit 
above  mentioned  as  heirs  of  James  K.  Nash. 

The  executor  objected  to  the  introduction  of  the  evidence  on  the 
ground  that  the  documents  were  irrelevant  and  inadmissible. 

1.  Because  the  copy  of  the  petition  filed  by  Dennis  Leavey  and 
others  was  inadmissible  and  irrelevant,  having  been  filed  long  after 
the  adjudication  to  defendant  in  rule,  and  therefore  in  nowise  bind- 
ing upon  them,  and  because  otherwise  irrelevant  to  the  issue  in  the 
case. 

2.  The  testimony  of  Mrs.  Ann  Nash  Strange  was  inadmissible, 
because  neither  she  nor  the  persons  referred  to  in  her  testimony 
were  parties  to  this  suit.  They  had  made  no  claim  up  to  the 
time  of  testifying  to  the  property  involved,  and  even  if  they  had 
any  claim,  it  was  against  the  proceeds  of  sale  and  not  against  the 
property.  The  court  overruled  the  objection  on  the  ground  that  the 
objections  raised  went  to  the  effect  of  the  evidence  and  not  to  its 
admissibility.  The  evidence  was  received  and  the  executor  reserved 
a  bill  of  exceptions. 

The  necessities  of  this  case  do  not  require  us  to  examine  into  and 
pass  upon  the  regularity  and  validity  of  the  proceedings  which  pre- 
ceded the  order  of  the  District  Court  recognizing  Mrs.  Nash  as  heir 
of  her  husband  and  placing  her  in  possession  of  the  property  which 
had  belonged  to  the  community  between  them.  We  may  assume 
for  the  purposes  of  this  litigation  that  they  were  strictly  regular  and 
that  the  wife  held  possession  of  the  property  in  absolute  good  faith 
for  over  three  years  prior  to  her  death.  The  question  is  (assuming 
such  a  condition  of  a£Pairs)  whether  a  purchaser  at  a  judicial  sale 
made  in  the  succession  of  Mrs.  Nash,  who  refuses  to  comply  with 
his  bid,  can  be  legally  forced  to  do  so,  when  prior  to  paying  the 
price  and  going  into  possession,  parties  claiming  as  heirs  of  the 
husband  appear  and  institute  a  suit  against  the  executor  for  the  par- 
tition of  the  same  property. 

The  executor  claims  that  from  the  moment  of  the  adjudication  to 
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Otoott  the  title  to  the  property  become  absolntely  vested  in  him  and 
he  conld  no  longer  recede  from  the  purchase.  He  further  claims 
that  the  creditors  of  Mrs.  Nash  from  the  moment  of  the  adjadica- 
tion  acquired  fixed  rights  upon  the  price,  and  therefore  the  situation 
has  to  be  dealt  with  from  the  standpoint  of  the  rights  of  'Hhird 
parties"  being  involved  in  this  controversy. 

In  Succession  of  Gassen  vs.  Palfrey  (9  An.  560)  the  same  position 
^as  advanced  by  the  administrator,  the  argument  being  that  the 
purchaser  would  be  protected  by  the  decree,  and  had  no  ground  for 
^apprehension.  He  cited  a  number  of  decisions  in  support  of  this 
contention.  Of  these,  this  court  said  they  were  ail  petitory  actions 
brought  by  persons  claiming  under  those  whose  title  had  been 
divested  by  a  judicial  sale  against  the  purchasers  at  such  sale  or 
their  assigns  after  the  sale  had  been  consummated  by  the  payment  of 
the  price  and  followed  by  a  long  possession  of  the  thing  sold  on  the 
part  of  the  purchaser.  That  it  recognized  fully  that  doctrine,  but 
that  it  was  not  applicable  to  the  case  before  it,  which  was  that  of  a 
purchaser  at  a  judicial  sale,  who,  before  paying  the  price,  or  enter- 
ing into  possession  of  the  thing  sold,  discovered  irregularities  in  the 
proceeding  which  led  to  the  sale,  calculated  to  throw  a  cloud  upon 
fais  title.  ''For  such  a  person,"  said  the  court,  '*  there  is  a  locus 
penUentim  afforded  by  the  misconduct  or  negligence  of  those  with 
whom  he  had  contracted  and  who  are  the  warrantors  of  his  title. 
The  presumption  omnia  rite  acta  fuiase,  created  by  the  law  for  his 
protection,  can  not  be  invoked  against  him  as  an  estoppel,  although 
available  to  throw  the  burden  of  proof  upon  him  of  the  irregularities 
4>f  which  he  complains." 

In  the  case  at  bar,  the  ownership  of  the  property  sought  to  be 
forced  upon  the  purchaser  is  at  issue,  an  objection  more  formidable 
^nd  radical  than  mere  regularity  of  proceedings.  Plaintiff  invokes 
here,  as  did  plaintiff  in  the  Palfrey  suit,  a  rule  against  a  purchaser 
which  was  intended  for  his  protection.  The  present  suit  is  not  one 
where  the  purchaser  at  the  succession  sale  having  complied  with  his 
bid  and  gone  into  possession  of  the  propsrty,  the  heirs  of  the  husband 
are  seeking  to  recover  as  against  him  the  property  on  the  strength 
of  the  original  title,  while  the  defendant  is  resisting  on  the  strength 
of  the  judicial  proceedings  recognizing  the  wife  as  heir,  her  subse- 
quent possession  for  over  three  years  and  the  sale  made  in  her  suc- 
cession. Were  this  suit  of  that  character,  it  might  be  granted  that 
defendant  would  present  strong  grounds  for  protection. 
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It  would  by  no  means  follow  from  this  assamption  that  the  admin- 
istrator of  a  succession  holding  in  reality  a  title  to  only  an  undivided 
half  of  the  property  should  be  permitted  to  insist  upon  the  consum- 
mation of  an  incomplete  divestiture  of  the  title  of  his  co-owners. 
A  shield  for  the  benefit  of  purchasers  buying  on  the  faith  of  judicial 
proceedings  and  probate  decrees  should  not  be  converted  into  a 
weapon  in  the  hands  of  parties  selling  without  actual  rights.  We 
scarcely  think  it  is  pretended  that  the  effect  of  the  decree  recog* 
nizing  Mrs.  Nash  as  the  heir  of  her  husband  and  placing  her  in  pos* 
session  was,  at  the  end  of  three  years,  to  definitively  fix  her  «ta£tts 
as  such,  and  to  bar  the  rights  of  the  real  heirs  of  the  husband  to  a 
recovery  of  his  succession,  as  against  the  wife  and  her  succession. 
If,  however,  plaintiff  means  to  assert  here  such  a  claim,  it  is  utterly 
untenable.  So  far  as  the  creditors  of  the  succession  of  Mrs.  Nash 
are  concerned,  they  do  not  occupy  the  same  position  as  would  pur- 
chasers of  that  property  who  had  completed  their  purchase  and 
stood  upon  their  rights  as  such.  They  have  no  fixed  right  upon  the 
property,  and  hold  *'  under "  the  rights  of  Mrs.  Nash,  and  not 
"  beyond  "  them. 

We  think  that  the  purchaser  in  this  case  has  made  such  a  showing^ 
that  James  K.  Nash  left  at  his  death  collateral  relations  who  became 
his  heirs  as  to  entitle  him  to  relief.  The  evidence  which  the  court 
allowed  defendant  to  introduce  oh  the  trial  was  properly  admitted. 

The  rights  of  the  heirs  of  the  husband  as  between  themselves  and 
the  wife  or  her  succession  were  not  cut  off  by  the  succession  sale. 
There  is  now  pending  a  suit  in  which  those  heirs  are  asserting  their 
ownership  of  one -half  of  this  property.  The  fact  that  they  did  not 
do  so  until  after  the  institution  of  this  proceeding,  and  that  they  are 
not  parties  to  the  same,  are,  in  this  controversy,  immaterial  facts. 
The  important  fact  is  the  existence  of  the  rights  themselves.  Thia 
fact  the  defendant  was  entitled  to  show. 

For  the  reasons  herein  assigned  it  is  ordered,  adjudged  and  decreed 
that  the  judgment  appealed  from  be  and  the  same  is  hereby  annulled, 
avoided  and  reversed.  It  is  now  ordered  and  adjudged  that  the  rule 
taken  against  defendant  be  dismissed,  with  costs  in  both  courts. 
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No.  12,161. 
James  A.  Ohalabon  vs.  Insurance  Company  of  North  America. 

The  statement  to  the  reinsurer  made  by  the  original  insurer  In  obtaining  the 
reinsurance,  *' we  carry  our  line,"  no  amount  of  the  line  specified,  will  not  be 
deemed  falsified.  If  In  point  of  fact  the  Insurer  does  bear  a  part  of  the  risk, 
{.  e.,  to  the  extent  not  reinsured. 

Nor  in  resneot to  another  risk,  part  of  which  was  reinsured,  is  the  reinsurance 
aTOided  for  fraud  because  of  such  statement  in  obtaining  the  reinsurance, 
although  It  turned  out  the  insurer  bore  no  part  of  the  risk,  owing  to  the  fact 
the  insurer  did  not  put  on  board  the  entire  cargo  agreed  to  be  Insured  by  the 
orignal  insurer,  he  belieying,  when  he  effected  the  reinsurance,  snob  cargo 
would  be  at  risk,  in  which  case  he  would  have  borne  a  part  of  the  rUk.  s 
Kent,  284;  Wood  on  Insurance,  Sec.  290  et  teg. 

The  reinsurance  may  be  for  the  whole  or  part  of  the  risk  taken  by  the  original 
insurer,  and  the  effect  of  reinsurance  is  to  bind  the  reinsurers  to  make  good  to 
the  original  Insurer  the  Joss  up  to  the  amount  reinsured.  8  Kent,  p.  276;  Elliott 
on  Insurance,  Sec.  B;  BIdcile  on  Insurance,  Sec.  378. 

Reinsurance  not  to  take  effect  except  above  a  stated  amount  of  loss,  a  contract  of 
a  special  character  can  not  be  Inferred  from  the  mere  statement  of  the  origi- 
nal Insurer  in  effecting  the  reinsurance,  "  we  carry  our  line,"  least  of  all, 
when  the  written  contract  of  reinsurance  is  in  the  ordinary  form  of  Insurance 
against  loss  to  the  extent  of  the  amount  specified  in  the  policy. 

A  PPEAL  from  the  Civil  District  Court  for  the  Parish  of  Orleans. 
^     EllU,  J, 


O.  B,  Sansum  {Percy  Roberts  of  Oonnsel)  for  Plaintiff,  Appellant. 


Saunders  &  Miller  for  Defendant,  Appellee. 


Oeorge  Wharton  Pepper  and  J.  Bayard  Henry  on  the  same   side, 
submitted  a  brief. 


Argued  and  submitted  June  6,  1896. 
Opinion  handed  down  December  14,  1896. 


The  opinion  of  the  court  was  delivered  by 

NiOHOLLS,  C.  J.  The  plaintiff,  suing  as  representing  several  of  the 
New  Orleans  insurance  companies,  seeks  to  recover  money  claimed 
to  have  been  paid  in  error  by  them  on  their  contracts  reinsuring 
maritime  risks  of  the  defendant,  the  Insurance  Company  of  North 
America. 
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In  1862  the  defendant  insured  the  cargo  of  the  bark  Yorkshire  for 
sixty  thousand  dollars,  reinsuring  with  three  of  the  plaintiff  com- 
panies for  seventeen  thousand  five  hundred  dollars,  and  for  twenty - 
seven  thousand  five  hundred  dollars  in  other  companies,  majcing  the 
total  reinsurance  forty -five  thousand  dollars.  On  this  risk  there 
was  a  loss  of  fifty  one  thousand  six  hundred  and  one  dollars  collected 
by  defendant  from  the  reinsuring  companies — ^the  New  Orleans  com- 
panies paying  the  seventeen  thousand  five  hundred  dollars  for 
which  they  reiasured,  other  reinsuring  companies  paying  their  por- 
tion, and  the  residue,  amounting  to  twelve  thousand  five  hundred 
dollars,  was  paid  by  the  defendant  as  part  of  the  risk  they  carried, 
that  is  without  reinsuring.  In  the  same  year  the  defendant  insured 
the  cargo  of  the  bark  Budstiken,  the  proposed  risk  being  thirty- five 
thousand  dollars,  but  only  a  part  of  the  cargo  was  laden  on  board. 
The  reinsurances  on  that  cargo  were  ten  thousand  dollars  with  four 
of  the  plaintiff  companies,  and  like  amount  with  other  companies, 
making  the  total  reinsurances  twenty  thousand  dollars  on  that  risk. 
On  that  risk  there  was  a  loss  nearly  equal  to  the  amount  of  the 
reinsurances,  and  defendant  collected  the  ten  thousand  dollars  from 
the  plaintiff  companies,  and  a  like  amount  from  the  other  reinsurers. 

In  1888  defendant  took  a  risk  on  the  cargo  of  the  bark  Adele  of 
one  hundred  and  fourteen  thousand  dollars.  There  were  reinsurances 
in  five  of  the  plaintiff  companies  for  fifteen  thousand  dollars,  in 
other  companies  for  forty -six  thousand  five  hundred  dollars,  making 
sixty -one  thousand  five  hundred  dollars  reinsurances.  There  was  a 
loss  on  the  cargo  put  on  board  of  nineteen  thousand  three  handled 
and  nine  dollars,  all  of  which  was  collected .  by  defendant  of  the 
reinsurers. 

Plaintiff  claims  that  the  understanding  in  effecting  these  rein- 
surances was  that  the  defendant  was  to  carry  its  line  and  reinsurance 
excess,  by  which  we  understand  that  defendants  were  to  retain  part 
of  the  risks  and  to  reinsure  to  the  extent  of  that  portion  of  the 
risk  it  did  not  propose  to  bear.  Under  bills  of  exception  reserved, 
they  introduced  evidence  for  the  purpose  of  establishing  this  under- 
standing, and  to  establish  that  it  was  a  custom  in  the  city  of  New 
Orleans  for  the  reinsurer  to  carry  part  of  the  risk. 

Following  the  negotiation  between  the  parties  the  plaintiff  com- 
panies issued  certificates,  which,  on  their  face,  are  certificates  of 
unconditional  insurance,  to  cover  loss  on  the  cargoes  of  the  York- 
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shire,  for  seventeen  thousand  five  hundred  dollars;  on  that  of  the 
Budstiken  ten  thousand  dollars,  and  on  that  of  the  Adele  for  fif • 
teen  thousand  dollars.  Defendant  maintains  that  the  obligation  of 
the  plaintiff  companies  was  precisely  that  expressed  in  the  certifi- 
cates to  pay  the  losses  sustained  up  to  the  amounts  distinctly  stated. 
Plaintiff,  on  the  contrary,  insists  that  the  contracts  are  to  be  deduced 
from  the  testimony,  and  that  the  testimony  shows  contract9  of  an 
entirely  different  character. 

On  his  theory  the  companies  he  represents,  with  the  other  rein- 
surers, were  liable  for  only  sixteen  thousand  six  hundred  dollars  on 
the  loss  of  fifty- one  thousand  six  hundred  and  one  dollars  on  the 
cargo  of  the  Yorkshire— that  is,  for  the  excess  of  fifty -one  thousand 
six  hundred  and  one  dollars  over  thirty-five  thousand  dollars,  the 
asserted  line  of  defendant — that  they  were  bound  for  no  part  of  the 
loss  of  nineteen  thousand  dollars  on  the  cargo  of  the  Budstiken, 
as  the  loss  was  under  defendant's  line — that  on  the  general  average 
loss  of  forty -seven  thousand  dollars  on  the  cargo  of  the  Adele,  the 
plaintiff  companies,  with  the  other  reinsurers,  were  only  liable  for 
twelve  thousand  dollars,  the  excess  of  loss  over  defendant's  assumed 
line  of  thirty -five  thousand  dollars — the  defendant  being  liable  also, 
it  is  insisted,  for  a  general  average  contribution.  The  issue  of  fraud 
made  by  the  petition  that  defendant  intended  reinsuring  the  entire 
risk  and  failed  to  disclose  it,  declaring  they  retained  a  line,  when  it 
is  averred  they  retained  none,  is  not  formally  waived,  but  the  con- 
tention in  this  court  is  mainly  that  plaintiff's  liability  was  only  for 
the  loss  over  defendant's  asserted  lines. 

The  case  is  before  us  on  the  certificates.  We^must  accept  them  as 
the  written  contracts  of  the  parties.  We  first  direct  our  attention  to 
the  preliminary  question  raised  by  defendant  to  the  introduction  of 
testimony  to  establish  any  custom  or  any  understanding  to  contra- 
dict, or  vary  the  contracts  of  unqualified  insurance  expressed  in  the 
certificates.  In  view  of  the  allegations  of  the  petition  we  will  con- 
sider the  evidence,  giving  due  weight  to  the  certificates.  When  the 
written  contract  is  assailed  as  not  embodying  the  intentions  of  the 
parties,  testimony  to  that  end  should  carry  conviction  of  the  error. 

The  petition  imputes  fraud  in  the  defendant  in  effecting  their 
reinsurances.  It  charges  concealment  of  the  reinsurance  of  the 
entire  risk  and  misrepresentation  implied  by  the  alleged  custom,  and 
by  the  statement  of  defendant's  agent,  '*  we  carry  our  line." 


FORTY-EIGHTH  ANNUAL  REPORTS,  1896.  1685 


Cbalaron  vs.  iDSuranoe  Co. 


We  hscvG  been  referred  to  the  decision  in  18th  Annual  (Louisiana 
Matnal  Insorance  Company  vs.  New  Orleans  Insurance  Company,  13 
An.  246) .  The  case  was  one  of  reinsurance  of  sugar,  in  which  the 
insurer  stated  in  his  application  that  he  had  a  risk  on  the  l)uilding:, 
when,  in  fact,  he  carried  none.  The  court  held  that  the  representa- 
tion was  material  and  its  falsity  avoided.  The  syllabus  in  the  case 
declares  that,  in  regard  to  reinsurance,  the  custom  among  under^ 
writers  in  the  city  of  New  Orleans  is  to  divide  the  risk  and  not  take 
the  whole  of  it — that  when  the  application  is  silent  this  is  always 
understood. 

We  do  not  think  that  an  argument  seeking  to  maintain  that  any 
custom  determines  the  amount  of  the  risk  the  original  retains  in 
effecting  reinsurance  is  sustainable.  Reinsurances  necessarily  vary 
in  amount,  according  to  the  nature  of  the  risk,  the  judgment  of  the 
insurer  as  to  the  extent  it  is  judicious  to  reinsure,  and  the  amount 
the  reinsurer  is  willing  to  accept.  Reinsurances  depend  entirely  on 
the  stipulation  of  the  parties — a  reinsurance  without  specification  of 
the  amount  reinsured  is  not  one  on  which  it  can  be  supposed  busi- 
ness men  would  enter.  Reinsurance  is,  as  one  of  the  witnesses 
expresses  it,  '^fluctuating."  Each  company  determines  its  own  line. 
We  can  not  accept  as  correct  the  proposition  that  in  New  Orleans 
custom  divides  reinsurances  between  the  insurer  and  the  reinsurer. 
We  must  take  judicial  cognizance  of  reinsurances  for  any  and  all 
amounts  according  to  the  views  of  the  parties.  There  is  no  division 
of  risks  sought  here — that  kind  of  an  apportionment  would  not  benefit 
plaintiff,  and  it  has  no  relation  to  the  issues.  Witnesses  often  mistake 
for  custom  their  impressions,  individual  experiences  or  methods  of 
business,  and  not  infrequently  deem  that  to  be  custom  in  its  legal 
sense  which  is  merely  the  course  of  business  the  law  itself  enforces. 

Reinsurances,  while  they  may  be  of  the  entire  risk,  are  ordinarily  of 
such  portion  of  the  amount  the  insurer  deems  proper  to  reinsure.  1 
Kent,  S.  p.  278.  Hence  it  may  be  said  in  reinsurances  the  general 
rule  is  the  original  insurer  retains  part  of  the  risk,  and  in  the  event  of 
total  lo8S,jbo  that  extent  of  the  amount  retained,  shares  the  loss  with 
the  reinsurers. 

If  this  is  not  the  reinsurance  desired,  but  the  reinsurance  of  the 

entire  risk,  for  obvious  reasons  good  faith  exacts  that  that  purpose 

should  be  stated  to  the  reinsurer.  All  that  any  custom  would  enforce 

was  implied  by  the  expression  of  defendant's  agent.    He  announced, 
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aB  was  customary,  that  the  entire  risk  was  not  to  be  reinsured,  bat 
the  insurer  bore  part.  All  that  can  be  said  of  any  usage  bearing  on 
this  controversy  is  that  in  reinsurances  the  original  insurer,  without 
express  statement  to  the  contrary,  retains  part  of  the  risk,  and  that 
amount  no  custom  fixes.  We  are  not  dealing  here  with  reinsurances 
of  the  entire  risk,  as  the  petition  alleges,  and  the  argument 
in  some  of  its  aspects  seems  to  maintain.  The  testimony  shows 
that  on  each  of  these  risks  the  insurer  proposed  to  bear  part. 
On  the  Yorkshire  risk  of  sixty  thousand  dollars,  the  reinsur. 
ances  were  only  forty -five  thousand  dollars,  and  defendant  paid  its 
part  of  the  loss  of  fifty- one  thousand  dollars.  On  the  Adele  risk  of 
one  hundred  and  fourteen  thousand  dollars,  the  property  actually 
put  on  board  being  ninety- one  thousand  dollars,  the  reinsurances 
were  sixty -one  thousand  dollars,  and  a  total  loss  would  have  been 
borne  partially  by  the  defendant.  As  neither  the  negotiation  nor  any 
custom  fixed  the  amount  of  the  risk  on  those  cargoes  to  be  retained 
by  the  defendants,  and  as  it  did  bear  a  part  of  thd  risks,  we  do  not 
see,  in  any  aspect  of  custom  or  fact,  any  basis  for  plaintiff's  allega- 
tion of  concealment  and  misrepresentation. 

There  was  no  reinsurance  of  the  entire  risk,  hence  there  was  no 
concealment — there  was  in  each  case  a  part  of  the  risk  borne  by  the 
defendant,  hence  there  was  no  misrepresentation  in  the  use  of  the 
expression  '^  we  carry  our  line.''  There  is  no  more  basis  for  avoid- 
ing the  reinsurance  in  the  case  of  the  Budstiken  than  in  that  of  those 
we  have  just  considered.  Avoiding  an  insurance  for  alleged  con- 
cealment or  misrepresentation  is  a  question  not  for  any  custom  to 
solve,  but  one  of  law  for  judicial  determination.  The  custom,  if  any 
bearing  on  the  subject,  may  be  an  incident  in  the  investigation,  but 
the  law  alone  is  to  ascertain  the  influence  and  effect  of  the  supposed 
misrepresentation.  The  obligation  of  a  faithful  disclosure  of  all  facts 
material  co  the  risk  resting  on  the  reinsurer,  the  same  as  on  the 
original  insurer,  is  to  be  understood  in  a  reasonable  sense.  The  rule 
exacts  the  communication  of  facts,  not  contingencies.  If  the  infor- 
mation is  stated  as  opinion,  expectation  or  belief,  it  does  not  affect 
the  policy  if  given  in  good  faith — In  such  case  the  insurer  takes  the 
risk  of  the  statement — if  made  in  bad  faith  it  will  avoid  the  policy. 
3  Kent,  S  p.  284.  When  reinsurance  on  the  Budstiken  was  effected, 
the  risk  accepted  was  thirty -five  thousand  dollars.  Of  that  risk 
defendant  proposed  to  bear  fifteen  thousand  dollars,  hence  the  rein- 
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sarance  was  twenty  thousand  dollars;  ten  thousand  of  which  was 
with  the  plaintiff  companies.  Bat  the  assured  failed  to  get  the 
expected  cargo  of  thirty -five  thousand  dollars,  but  placed  on 
board  goods  to  the  extent  only  of  twenty  thousand  dollars 
on  which  the  loss  was  sustained,  and  the  reinsurers  paid. 
We  can  not  hold  that  this  reinsurance  of  ten  thousand  dol- 
lars was  made  void  by  the  unforeseen  failure  of  the  insurer  to  put 
on  board  cargo  of  equal  value  to  the  amount  of  the  risk  sought  and 
accepted.  The  authorities  cited  in  this  connection  relate  to  state- 
ments of  facts  that  had  no  existence,  made  to  induce  the  accept- 
ance of  the  risk  by  the  insurer.  Thus  the  representation  that  the 
insurer  was  a  man  of  pecuniary  responsibility  when  he  was  not — 
that  other  insurances  had  been  obtained,  a  fact  tending  to  show 
that  other  insurers  deemed  the  risks  good,  when  there  was  no  such 
other  insurances,  and  the  case  from  our  own  court,  of  reinsurance  of 
sugar  obtained  upon  the  false  representation  that  the  insurer  itself 
carried  a  risk  on  the  b'jilding  when  it  did  not  do  so,  are  all  instances 
of  false  representations  as  to  facts  claimed  to  exist,  but  which  had 
no  reality.  These  decisions  and  the  principles  on  which  they  rest 
have  no  application  here.  The  representation  in  this  case  that 
defendant  carried  its  line  on  the  cargo  the  insurer  was  to  put  on 
board  had  the  prospective  significance  that  the  unforeseen,  against 
which  none  can  guard,  might  prevent  the  complete  loading.  The 
subsequent  event,  that  the  cargo  to  the  full  amount  was  not  put  on 
board,  can  not  stamp  as  fraudulent  representations,  made  in  all  sin- 
cerity and  truthfulness  at  the  time.  Another  test  might  be  applied. 
Suppose  the  defendant,  with  a  prescience  not  of  men,  had  foreseen 
•the  contingency  of  the  failure  to  deliver  the  expected  cargo,  and 
indicated  that  possibility  to  the  plaintiffs,  is  it  to  be  supposed  the 
reinsurers  of  ten  thousand  dollars  on  a  much  larger  risk,  part  of 
which  the  insurer  expected  to  bear,  would  .have  been  declined, 
because  of  the  possibility  of  the  failure  to  del.ver  a  full  cargo  which 
would  leave  no  part  of  the  risk  for  the  original  insurer.  That  bare 
possibility,  in  our  opinion,  would  have  exerted  no  influonce  on  the 
reinsurer,  otherwise  fully  content  to  reinsure.  We  think  the  rein- 
surance on  the  cargo  of  the  Badstiken,  as  on  that  of  the  Yorkshire 
and  the  Adele,  must  stand.  3  Kent,  284;  Wood  on  Insurance,  Sec. 
290  et  seq. 

We  now  turn  to  an  examination   of  the   extent  of  the  liability  of 
the  companies. 
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We  are  asked  to  substitute  for  the  contracts  of  nnconditioDal 
reinsurance  expressed  in  the  certificates  the  contract  of  the  different 
character  claimed  to  be  established  by  the  testimony  of  the  officers 
of  the  companies.  If  these  insurances  were  of  the  special  character 
to  cover  losses  only  above  the  amounts  placed  before  us  in  plaintiff's 
argument,  it  is  strange  there  should  have  been  no  specification  of 
these  amounts  in  the  negotiation  or  application.  In  insurances  of 
that  character  the  minds  of  the  parties  are  necessarily  directed  to 
the  fixed  amount  above  which  the  assured  seek  indemnity,  and 
below  which  the  insurer  is  resolved  to  incur  no  liability.  Plaintiff 
insists  the  companies  insured  only  the  amount  of  loss  over  defend- 
ant's line.  We  find  a  general  statement  from  some  that  defendant's 
line  was  understood  to  be  forty  or  fifty  thousand  dollars.  How  does 
that  statement  fix  defendant's  line  on  these  risks  of  thirty- five 
thousand  dollars,  sixty  thousand  dollars  and  one  hundred  and  four- 
teen thousand  dollars?  One  witness  states  that  the  *'  line  "  is  pro- 
portioned to  the  capital  of  the  company;  another  that  the  '^  line  " 
of  a  company  is  the  amount  not  reinsured;  another  that  the  *'  line  " 
fluctuates  lo  be  determined  by  the  company.  If,  in  these  cases,  the 
line  was  to  be  fixed  by  the  reinsurances,  whatever  the  amount,  then 
the  risk  of  these  companies  was  dependent  entirely  on  the  disposi- 
tion or  ability  of  the  original  insurer  to  effect  reinsurances.  If  the 
reinsurer  proposes  to  restrict  his  liability  as  contended  for  by  plain- 
tiffs, it  is  inconsistent  he  should  leave  his  responsibility  entirely 
uncertain  or  contingent.  In  a  litigation  between  an  insurance  com- 
pany suing  defendant  on  grounds  similar  to  those  urged  here  the 
insurance  policies  had  the  endorsement  to  apply  to  excess  over  fifty 
thousand  dollars.  The  litigation  failed  because  the  limitation  was 
held  not  to  affect  the  defendant  (North  America  Insurance  Company 
vs.  Hibernia  Insurance  Company,  140  U.  S.  672).  But  the  explicit 
statement  of  the  policies  of  no  liability,  except  for  losses  over  the 
specific  amount,  is  suggestive  of  the  character  of  the  reinsurances  in 
this  case  on  which  no  definite  amount  above  which  loss  is  to  occur 
is  found  either  in  the  negotiations  or  the  applicationB.  On  the  con- 
trary the  written  contracts  are  unqnalified  reinsurances  up  to  seven- 
teen thousand  five  hundred  dollars,  ten  thousand  dollars  and  fifteen 
thousand  dollars.  If  that  sort  of  indemnity  contended  for  by  plaintiff 
had  been  intended,  it  would  seem  it  would  have  been  explicitly 
stated  in  the  negotiations  and  applications.  There  is  no  anch  testi- 
mony, and  the  written  contracts  are  of  an  entirely  different  character. 
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We  have  examined  the  testimony  relied  on  to  show  that  these 
reinsurances  were  not  *'  flat,*'  but  *<  excess  "  reinsurances  accepted 
with  reference  to  a  *'  line  "  of  original  insurance  taken  out  by  the 
company  seeking  reinsurance.  We  find  no  evidence  in  the  record 
which  would  justify  us,  in  our  opinion,  in  adopting  plaintiff's  conten- 
tions. We  find  no  evidence  which  would  warrant  us  in  holding  that 
these  reinsurances  were  to  cover  losses  on  one  of  the  risks  only 
above  thirty- five  thousand  dollars;  on  another  above  twenty 
thousand;  on  the  other  above  thirty- five  thousand  dollars.  On  what 
part  of  the  testimony,  as  to  negotiations  or  applications,  could  con- 
tracts of  that  character  be  sustained?  The  testimony  is  indefinite; 
is  based  in  part  on  impressions,  and  in  some  respects  manifestly 
consists  of  deductions  of  the  witnesses.  The  conclusions  drawn 
from  the  testimony,  in  support  of  plaintiff's  case,  are  directly 
opposed  to  the  written  contracts  in  which  all  discussion  and  negotia- 
tions usually  end.  The  expressions  attributed  to  defendant's  agent, 
with  slight  variations,  are  '*  we  carry  our  line;"  "we  offer  the 
excess  of  our  line,"  or  others  equivalent  thereto.  In  everyre  insur- 
ance not  of  the  entire  risk,  the  original  insurer  carries  part  of  the 
risk  and  insures  to  the  extent  of  the  residue,  which  may  be  expressed 
as  the  excess  of  his  line.  The  expressions  attributed  to  defendant's 
agent,  and  from  which  plaintiffs  deduce  special  contracts,  simply 
announce,  in  our  view,  that  which  is  implied  In  every  reinsurance 
except  the  rare  instance  of  reinsurance  of  the  entire  risk.  When 
the  original  insurer  does  not  reinsure  for  the  full  amount  of  the  risk, 
in  the  event  of  a  total  loss  he  pays  that  part,  but  when  the  loss  is 
not  total,  he  goes  on  the  reinsurer  the  object  of  all  reinsurance. 
American  and  English  hincyclopedia,  Verbo  Insurance. 

The  effect  the  plaintiff's  argument  gives  to  the. expressions  of 
defendant  is  a  reinsurance  operative  only  on  loss  over  a  fixed  amount, 
t.  e.,  defendant's  line.  No  such  limitation  is  expressed  and  none  is 
is  implied.  It  seems  to  us  the  expressions  are  perfectly  consistent 
with  the  usual  import  of  reinsurance,  which  is,  that  the  insurer  seeks 
indemnity  not  for  loss  over  a  certain  amount,  but  for  any  and  all 
loss  up  to  a  certain  amount.  The  plaintiffs  now  exclude  the  insurer 
from  indemnity  except  for  loss  over  certain  amounts.  That  is  not 
usually  the  purpose  of  reinsurance.  Of  course  the  contract  may  be 
modified,  but  it  is  difficult  to  supply  the  modification  from  the  fact 
the  reinsurance  uses  language  which  might  well  be  employed  by  any 
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one  seeking  the  ordinary  benefit  of  reinsurance.  Reinsurance  is 
indemnity  to  the  insurer  for  the  loss  up  to  the  amount,  whether  for 
the  whole  or  part  of  the  risk  stipulated,  and  for  which  the  premium 
is  paid.  It  is  a  contract  as  put  by  the  books  by  which  the  original 
insurer  procures  another  to  insure  him  against  loss  by  reason  of  the 
original  insurance.  Again,  it  is  a  contract  where  the  insurer,  to 
lessen  his  own  liability,  reinsures  or  transfers  the  insurance  he  has 
agreed  to  carry,  in  whole  or  in  part,  to  a  new  insurer,  who,  there- 
upon, occupies  the  same  position  as  the  original  insurer  does  to  the 
original  insured,  or  still  again:  when  the  loss  has  happened  the  rein- 
surer must  pay  to  the  first  insurer  the  amount  of  the  loss  within  the 
policy.  He  must  pay  the  entire  sum  reassured,  and  has  no  concern 
with  any  arrangement  between  the  first  insurer  and  his  creditors.  3 
Kent,  Sec.  278,  foot-note;  Elliot  on  Insurance,  Sec.  8;  Biddle 
on  Insurance,  Sec.  7,  378.  We  think  it  clear  from  the  record  that 
the  satisfaction  now  insisted  on  by  plaintiffs  under  the  contracts  was 
not  the  indemnity  the  defendant  sought.  When  defendant  insured 
to  cover  loss  over  fixed  amounts,  as  it  seems  was  done  in  some  of 
the  companies,  that  kind  of  indemnity  was  stipulated  in  the  policies. 
This  answers,  we  think,  the  suggestion  in  the  briefs,  why  a  different 
form  of  indemnity  was  required  from  these  companies.  The  con- 
tracts differed — the  measure  of  indemnity  accorded  with  the  con- 
tracts. With  these  plaintiff  companies  the  certificates  were  for 
unconditional  reinsurances.  With  that  appreciation,  when  the  losses 
occurred  the  demands  were  for  payment  of  the  entire  amount  re- 
insured, as  the  contracts  in  our  opinion  required.  Prompt  compli- 
ance without  question  followed.  The  light  thrown  backward  years 
after  disclosed  to  plaintiffs  (che  petition  alleges)  that  the  companies 
paid  in  error,*  and  this  suit  was  brought  to  revoke  the  payments. 
With  all  possible  allowance  for  the  alleged  ignorance  of  the  facts 
connected  with  these  losses  the  payments  carry  a  significance  the 
mind  can  not  easily  resist.  A  demand  of  payment  on  insurance 
intended  only  to  cover  loss  up  to  a  fixed  amount  would  naturally 
suggest  to  the  reinsurer,  called  on  for  payment,  the  inquiry  oc  the 
amount  of  the  total  loss.  If  under  these  contracts  the  plaintiffs 
were  bound  for  no  loss  under  a  certain  amount  it  is  difficult  to  con- 
ceive that  payments  would  have  been  made  without  the  rendition  of 
an  account  or  some  investigation,  or,  at  least,  an  inquiry  of  the 
total  loss.     But  we  fail  to  find   that  any  account  was  rendered  or 
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asked,  or  that  there  was  any  investigation  or  inquiry  on  the  subject. 
The  amounts  of  the  reinsurance  were  paid  in  full,  as  we  infer,  on 
the  simple  notification  of  the  losses.  In  the  confidence  of  commer- 
cial intercourse,  such  payments  might  well  be  made  under  unquali- 
fied contracts  of  indemnity,  but,  in  our  view,  would  be  entirely 
out  of  the  ordinary  course  of  the  reinsurances  as  now  contended  for, 
called  for  no  payment  whatever,  unless  the  loss  exceeded  the 
amount  stipulated  and  to  be  deemed  prominent  in  the  mind  of  the 
reinsurer. 

The  claim  of  a  payment  in  error  naturally  suggests  how  the  error 
occurred.  No  false  representations  are  suggested  unless  a  call  for 
payment  is  to  be  deemed  fraudulent.  The  call  affirmed  the  liability 
for  the  amount  of  the  reinsurances.  If  there  was  only  a  qualified 
liability,  as  now  contended  for,  an  inquiry  would  have  dis'closed  no 
obligation  in  one  case,  and  in  the  other  two,  only  for  amounts 
below  those  claimed.  But  we  are  confronted  with  the  fact  that  with 
no  such  inquiry  or  the  faintest  suggestion  from  plaintilTs,  they  paid 
the  full  amounts  of  the  reinsurance,  perfectly  consistent  with  the 
idea  of  liability  for  loss  up  to  the  amount  reinsured  and  repugnant, 
we  think,  to  any  other  appreciation  of  their  obligations. 

In  this  case  we  are  abked  by  the  plaintiffs  to  displace  the  clearly 
defined  liability  arising  from  the  ordinary  contract  of  reinsurance. 
Instead  of  unqualified  reinsurance  of  seventeen  thousand  five  hun- 
dred dollars,  ten  thousand  and  fifteen  thousand  dollars,  the  plaintilTs' 
argument  is  the  substitution  of  special  contract  only  to  cover  losses 
over  certain  amounts  which  his  argument  adopts  as  those  intended. 
On  the  reinsurance  of  ten  thousand  dollars  the  defendant  is  to  have 
no  indemnity  for  a  loss  of  nineteen  thousand  dollars.  On  an 
other  reinsurance  of  seventeen  thousand  five  hundred  dollars 
the  plaintilTs  are  only  to  contribute  to  make  good  sixteen  thousand 
dollars  of  ^  a  loss  of  over  fifty  thousand  dollars,  and  in  another 
case,  with  sixty -one  thousand  dollars  of  reinsurance,  defendants 
are  to  bear  the  whole  loss  of  forty -seven  thousand  dollars,  except 
twelve  thousand  dollars.  This  construction  strips  defendant  of  all 
benefit  in  a  reinsurance  of  ten  thousand  dollars  and  sensibly 
reduces  the  advantage  proposed  by  premium  paid  by  defendants  for 
reinsurances  of  sixty- one  thousand  dollars  and  fifteen  thousand  dol- 
lars. This  construction  we  are  to  adopt  on  the  significance  plaintiffs 
attach  to  expressions  of  defendants'  agents  and  conversations  from 
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which  plaintiffs  deduce  their  appreciation  of  the  contracts.  Oar 
examination  leads  us  to  the  conclusion  that  the  expressions  of 
defendant's  agent  were  consistent  with  the  indemnity  of  the  ordinary 
contract  of  reinsurance.  We  think  the  conduct  of  the  parties  accords 
with  that  contract.  With  statements  and  expressions  relied  on  by 
plaintiffs  for  a  significance  to  which  we  can  not  assent  and  opposed 
by  plain  written,  qualified  fiat  reinsurances,  in  our  opinion,  the  cer- 
tificates must  stand  as  expressing  the  obligations  of  the  plaintiffs, 
and  in  fulfilment  of  those  obligations  the  plaintiffs  made  the  payments 
now  sought  to  be  revoked. 

For  the  reasons  herein  assigned  the  judgment  appealed  from  is 
hereby  aflSrmed. 


INDEX. 


ABSENTEE— Curator  ad  Hoc. 

Ad  absentee  may  be  brought  into  court  through  a  curator  ad  hoc  in 

an  action  to  quiet  title. 

Bartela  vs.  Souohon,  p.  783. 

ACCOUNTS  BETWEEN  PARTNERS. 

In  the  agreement  between  partners  for  the  purchase  in  the  West 
and  sale  in  Europe  of  grain,  the  stipulation  for  the  delivery 
here  by  the  purchasing  partner  of  the  grain  free  on  board,  the 
other  binding  himself  to  provide  the  ships  for  the  transporta- 
tion of  the  grain  is  not  inconsistent  with  the  collateral  agree- 
ment that  the  terminal  charges  here — i.  e,,  storage  with  the 
incidental  necessary  inspection,  insurance  and  interest  while 
the  grain  is  stored  in  elevators,  shall  be  divided  equally  between 
the  partners,  all  such  charges  having  been  foreseen  as  apt  to 
arise  and  incurred  owing  to  the  inability  to  provide  ships  to 
take  the  grain  as  it  arrived,  of  the  partner  assuming  that  obli- 
gation. 

Interest  charges  in  an  account  rendered  and  acquiesced  in  become 
part  of  the  amount  shown  to  be  due  on  which  subsequent  inter- 
est may  be  charged.     12  An.  20;  4  An.  210;  39  An.  791. 

The  account  rendered  and  acquiesced  in  is  proof  of  the  indebtedness 
it  exhibits.  1  Qreenleaf,  Sec.  212;  3  Rob.  361;  12  An.  20;  39 
An.   971. 

Brodnax  <fc  Co.  vs.  Steinhardt  &  Co,,  p.  682. 

ACCOUNTS— Homologation  of. 

A  judgment  approving  an  account  rendered  ten  clear  days  after  the 
first  insertion  of  notice  to  creditors  was  not  prematurely  ren- 
dered. 

An  account  of  a  receiver  homologatod  without  proof  the  judgment 
can  not  be  maintained. 

Saw  Mill  Manufacturing  Company  in  lAquidation,  p,  711. 
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ACTION  EN  DECLARATION  DE  SIMULATION. 

Without  resorting  to  the  revocatory  action  the  judgment  creditor 
may  contest  the  judgment  of  another  against  the  common 
debtor,  when  the  contested  judgment  is  assailed  as  a  simulation 
based  on  no  consideration.  C.  C,  Art.  1970;  2  An.  484;  11  An. 
267;  2  Hennen's  Digest,  p.  1031,  No.  1. 

Hence,  the  prescription  of  one  year  applicable  to  the  revocatory  ac- 
tion furnishes  no  protection  to  the  contested  judgment.  Civil 
Code,  Art.  1994. 

The  judgment  for  an  alleged  loan  and  the  jadicial  mortgage  arising 
from  the  registry  of  the  judgment  will  not  avail  against  other 
judgment  creditors,  when  there  was  no  such  loan  at  the  date 
the  judgment  for  the  loan  and  of  the  judicial  mortgage,  although 
the  loan  had  been  promised  and  part  furnished  subsequent  to 
such  judgment;  the  article  of  the  Code  (3292)  authorizing  con- 
ventional mortgages  to  secure  future  engagements  having  no 

application  to  such  a  case. 

Gladney  V8,  Sheriff  etaL,  p.  816. 

ACTS  OF  INCORPORATION. 

Under  Sec.  677,  which  requires  that  the  incorporators  '*  shall  pre- 
pare and  sign"  an  act,  either  in  an  authentic  or  private  form,  it 
is  not  essential  that  the  incorporators  should  each  and  all  be  able 
to  sign  their  names.  9  La.  521;  11  La.  251;  15  La.  43;  5  An. 
43;  6  An.  685. 

Board  of  TVuatees  vs.  Cdrapbell^  p.  1543. 

ADMINISrRATION— Inventory. 

Where  the  deceased  was  in  ordinary  partnership,  which  was  dissolved 
by  his  death,  the  final  account  of  the  executor  ought  to  show  the 
condition  of  the  partnership  as  to  its  solvency,  and  the  eventnal 
Interest,  if  any,  of  the  succession  in  it.  A.11  property,  of  what- 
ever kind  and  description,  must  be  placed  on  the  inventory. 

The  final  account  of  an  administrator  or  executor  should  be  a  full 
and  complete  exhibit  of  all  the  affairs  of  the  deceased,  leaving 
nothing  for  inference,  and  there  should  be  nothing  omitted 
which  might  possibly  provoke  further  litigation,  such  as  the 
leaving  off  the  inventory  and  final  account,  a  claim  which  may 
be  collected  after  the  discharge  of  their  executors  by  the  heirs. 

SucoeaHon  of  Qardere,  p.  289. 
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ADMINISTRATION— Inventory— Continued. 

One  who  is  not  a  creditor  of  a  succession  has  no  right  to  demand  that 
the  administrator  of  the  same  shall  file  an  account  of  his  admin- 
istration. 

Succession  of  Oiddens,  p.  856. 

A  claim  against  the  administrator  of  a  succession  for  property  of 
which  he  is  claimed  to  be  in  possession,  belonging  to  another 
succession,  should  be  urged  in  a  suit  for  such  property,  not  by 
opposition  to  the  administrator's  account. 

Succession  of  Blancand,  p.  578. 

Community  Property. 

The  administrator  of  the  succession  of  a  deceased  wife  is.  without 
right  or  authority  to  take  possession,  or  assume  control  of  prop- 
erty held  in  community  between  the  deceased  and  the  surviving 
husband  and  usufructuary,  or  to  sell  the  same  for  the  purpose 
of  paying  debts  of  the  community,  notwithstanding  they  are 
debts  which  the  community  owes  to  the  separate  paraphernal 

estate  of  the  wife. 

Verrier  vs.  Sheriffs  p.  717. 

Succession. 

Where  executors  have  the  administration  of  a  succession  composed 
entirely  of  stocks  which  have  a  market  value,  but  fluctuate,  and 
they  sell  the  same  at  private  sale  in  small  lots  for  the  interest  of 
the  succession,  when  a  public  sale  would  have  had  the  effect  of 
depreciating  the  value  of  the  stock,  by  putting  on  the  market 
large  amounts  at  one  time,  they  will  not  be  held  responsible  for 
the  loss  in  value  estimated  at  the  highest  market  quotations^ 
when  no  demand  has  been  made  upon  them  by  particular  lega- 
tees, or  the  universal  legatees,  to  pay  the  legacies,  and  for  this 
purpose  demand  a  public  sale  of  the  stocks  by  an  order  of  court. 

court. 

Succession,  of  Kaiser,  p.  937. 

ADMINISTRATOR'S  BOND. 

Where  a  notary  taking  an  inventory  of  the  effects  of  a  succession 
has  failed  to  follow  the  requirements  of  Art.  1107  of  the  Oivil 
Code   that   he   should   note   the   distinction   between   property 
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which  the  deceased  owned  entirely,  and  that  in  which  he  simply 
had  an  interest,  it  can  not  be  required  in  order  to  qualify  as 
administrator  of  the  succession  that  bond  be  furnished  to  an 
amount  one -fourth  beyond  the  estimated  value  of  the  effects 
belonging  wholly  to  the  deceased,  and  also  to  the  estimated 
value  (as  fixed  in  the  inventory)  of  the  properties  in  their  en- 
tirety which  belong  to  commercial  partnerships  and  joint  stock 
companies  in  which  he  had  an  interest. 
Article  1041  of  the  Civil  Code,  which  provides  that  ^'  as  soon  as  the 
inventory  or  inventories  of  the  succession  are  finished,  the  judge 
shall  name  an  administrator  to  manage  the  property  thereof  and 
oblige  him  to  give  bond  and  sufficient  security  for  the  fidelity  of 
bis  administration,  unless  the  administrator  prefer  to  furnish, 
instead  of  this  security,  a  special  mortgage  on  unincumbered 
property  of  a  value  sufficient  to  serve  as  a  guarantee  for  his 
administration/',  justifies  the  exercise  of  judicial  discretion  in 
determining  under  some  circumstances  and  to  some  extent  the 
amount  which  an  administrator  should  presently  furnish  as  a 
guarantee  for  his  administration,  the  amount  so  fixed  being 
liable  to  be  increased  as  changing  conditions  call  for. 

Succession  of  Levy,  p,  1520. 

adoption—Tutorship. 

The  tutor  may  adopt  his  ward,  but  he  does  not  thereby  acquire  any 
right  over  the  minor's  estate  that  he  did  not  have  as  tutor. 

He  can  not  lessen  his  responsibility,  or  that  of  the  securities  on  his 
bond  as  lutor  by  becoming  an  adoptant. 

Succesaion  of  Unforsake,  p.  546. 

AGREEMENTS — Construction  op. 

Two  agreements  of  contemporaneous  date,  one  of  which  is  signed  by 
creditor  and  debtor,  and  the  other  by  the  debtor  and  surety,  and 
each  making  reference  to  the  other,  must  be  construed  together, 
and  thus  construed,  what  is  doubtful  in  one  may  be  made  clear 
by  what  is  found  in  the  other. 

An  agreement  to  extend  a  line  of  credit  for  a  certain  amount,  coupled 
with  a  stipulation  for  the  payment  of  all  goods  purchased,  binds 
a  surety  for  a  general  balance  of  account. 

Bush  Wine  and  Liquor  Company  vs,  Wolff  et  al.,  p.  918. 
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ALIMONY. 

The  rejection  by  a  court  of  a  wife's  claim  for  alimony  is  unquestion- 
ably irreparable ;  if  erroneous  it  could  not  be  repaired  unless 
through  appeal. 

In  this  State,  applications  for  alimony  rest  upon  the  articles  of  the 
Civil  Code  and  under  the  conrrol  of  judicial  discretion  of  the 
court.  The  law  in  this  State  relatively  to  alimony  does  not 
materially  differ  from  that  of  other  States. 

When,  at  the  time  the  wife's  claim  for  alimony  at  one  hundred  dol- 
lars per  month  had  been  disposed  of  by  the  District  Court,  it 
amounted  to  a  sum  in  excess  of  that  required  to  give  the 
Supreme  Court  jurisdiction,  the  appeal  from  a  judgment  fixing 
amount  of  alimony  will  not  be  dismissed. 

Carroll  vs,  (Jarroll,  p,  835. 

Article  148,  C.  C,  which  provides  that  *'  the  husband  can  not  be 
compelled  to  pay  *  *  *  *  unless  the  wife  proves  that  she 
has  constantly  resided  in  the  house  appointed  by  the  judge," 
must  be  read  (subject  to  exceptional  cases)  in  connection  with 
Art.  147,  which  declares  that  the  wife  shall  prove  her  resi- 
dence *'  as  often  as  she  may  be  required  to  do  so."  The  law 
designs  that  the  wife  shall  be  subjected  to  the  supervision  of  the 
court,  but  on  this  matter  the  court  must  be  left  some  discretion 
and  control. 

If  a  husband  object  to  the  order  fixing  the  domicile  of  the  wife,  he 
should  proceed  to  have  such  order  set  aside  directly,  not  col- 
laterally. 

The  order  of  court  which  assigns  a  domicile  to  the  wife  pending  her 
action  for  a  separation  should  not  be  used  to  her  disadvantage. 

Id.^p,  836. 
See  Separation  from  Bed  and  Board, 

APPEAL. 

If  errors  be  committed  in  setting  cases  for  trial,  or  irregularities 
arise  in  fixing  the  cases  to  be  heard  before  the  District  Court, 
the  question  not  being  one  over  which  the  court  has  no  jurisdic- 
tion, the  writ  of  prohibition  is  not  the  proper  remedy. 

The  case  being  appealable,  the  relators  have  an  adequate  remedy  by 

appeal. 

State  ex  rel.  Sfuiw  vs.  Judge ,  p,  27. 
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APPEAL— Continued. 

The  party  ajj^alnst  whom  jadgment  has  been  rendered  can  not  appeal 
if  he  has  acquiesced  in  the  jadgment. 

This  does  not  apply  to  the  party  in  whose  favor  an  obligation  is  ad- 
mitted in  a  suit  where  the  defendant  made  admissions  without 
plaintiff's  consent,  and  if  there  was  a  confession  of  judgment 
it  was  made  without  plaintiff's  consent,  and,  therefore,  does 
not  affect  the  right  to  appeal  from  the  judgment. 

Hodges  vs.  Ory^  p.  64. 

A  person  seeking  to  obtain  the  reversal  of  the  verdict  of  a  jury  and 

the  judgment  of  a  court  on   appeal  should  place  matters  before 

the  Appellate  Court  in  a  shape  such  as  to  satisfy  it  that  there 

has  been  injury  as  well  as  error. 

State  vs,  Celestin,  p.  272. 

No  appeal  lies  from  a  judgment  for  less  than  two  thousand  dollars 
($2000)  amount  of  dues  for  wharfage,  where  there  is  no  *'  con- 
testation" made  by  the  pleadings,  as  required  by  the  Oonsti- 
tution. 

The  Supreme  Court  only  has  jurisdiction  when  either  the  constitu- 
tionality or  legality  of  the  law  is  at  issue. 

Town  of  Thibodaux  vs,  Constantin  <fc  Bragard,  p.  338. 

Judgment  of  Supreme  Court  On. 

A  vendee  of  property  having  died  leaving  unpaid  a  portion  of  the 
price  due  by  him,  the  vendor  brought  suit  upon  the  resolutory 
condition  to  have  the  sale  dissolved  for  the  non-payment  of 
the  price,  making  defendants  in  the  suit  the  widow  administer- 
ing the  succession  of  the  deceased  as  tutrix  of  their  minor 
children,  and  individually  as  widow  in  community.  Defendant, 
in  her  two  capacities,  answered,  and  a  judgment  was  rendered 
setting  aside  the  sale,  and  liquidating  and  adjusting  the  claims 
and  counter  claims  of  the  parties.  A  creditor  of  the  deceased 
appealed  from  the  judgment  contesting  the  right  of  the  tutrix, 
as  such,  to  represent  the  succession  in  the  suit,  and  setting  up 
various  grounds  for  the  reversal  of  the  jadgment  itself.  The 
Supreme  Court  held  that  the  suit  was  properly  brought  againse 
the  tutrix,  and,  at  the  instance  of  the  appellant,  amended  tht 
judgment  adversely  to  the  plaintiff  in  some  respects.  A  rehear- 
ing was  applied  for  and  refused. 
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APVBAh— Continued, 

On  the  day  the  rehearing  was  refased  an  ordinary  creditor  of  the 
succession  gave  bond  under  an  order  he  had  obtained  for  a 
devolutive  appeal,  had  the  record  brought  up  a  second  time, 
and  attempted  to  have  the  original  judgment  reversed  or 
amended.  Plaintiff  pleaded  res  judicata^  basing  himself  on  the 
judgment  rendered  on  the  first  appeal.  The  court  dismissed  the 
appeal,  holding  that. the  first  appeal  settled  the  law  of  the  case; 
that  the  court  having  decided  that  tutrix  as  administering  the 
succession  was  the  proper  defendant  in  the  suit  for  a  dissolution 
of  the  sale,  she,  in  that  suit,  and  on  the  first  appeal,  represented 
the  mass  of  the  creditors,  and  the  second  appellant,  a  mere 
ordinary  creditor,  was  not  entitled  to  an  appeal  to  reopen  the 
case  upon  the  merits. 

Vincent  vs.  Phillips ,  Tutrix,  p.  351. 

Motion  For. 

Motion  for  an  appeal  must  be  filed  in  due  time  and  an  order  of  appeal 

entered  by  the  court. 

State  vs,  Ventura,  p.  686. 

Where  a  defendant  breaks  jail  and  is  a  fugitive  from  justice  pending 
the  appeal,  the  appeal  will  be  dismissed,  but  when  an  accused, 
prior  to  the  filing  of  Lis  application  for  a  rehearing  on  a  judg- 
ment dismissing  his  appeal,  returns  to  the  custody  of  the  sheriff 
and  when  such  an  accused  has  been  sentenced  to  suffer  death, 
the  decree  of  court  in  doubtful  cases  should  favor  the  liberty  of 
the  citizen  and  right  of  appeal  and  an  appeal  dismissed  will 
under  the  circumstances  be  reinstated. 

State  VB,  Thibodaux.,  p,  601. 

Homologation  of  Account. 

An  order  of  court  approving  and  homologating,  so  far  as  not 
opposed,  a  tableau  of  distribution  filed  by  the  receiver  of  a  cor- 
poration, is  subject  to  be  appealed  from  by  a  creditor  of  the 
corporation,  even  though  he  did  not  oppose  the  tableau  in  the 
District  Court.  The  right  of  appeal  is  not  cut  off  because  other 
parties  had  filed  oppositions  covering  all  the  items  of  the 
tableau. 

Saw-mill  Manufacturing  Company  in  Liquidation,  p.  711. 
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The  amount  of  the  fund  in  the  sheriff's  hands,  the  subject  of  the 
judgment  distributing  it,  is  the  test  of  the  right  of  appeal,  and 
not  the  amount  of  appellant's  demand.  Constitution,  Art.  81 ; 
Amendment  Acts  1882,  p.  174;  40  An.  135;  84  An.  1140. 

Murray  va.  Sweeney,  p.  760. 

A  motion  to  dismiss,  on  the  ground  of  imperfections  in  the  order 
and  bond  of  appeal,  must  be  filed  within  three  judicial  days  after 
the  transcript  has  been  filed;  but  when  the  transcript  shows 
that  an  amount  is  involved  which  is  below  the  lower  limit  of 
our  jurisdiction,  it  is  our  plain  duty  to  dismiss  the  appeal  ex  pro - 
prio  motu. 

Naghten  vs.  His  Wife,  p.  799. 

Acquiescence  in  Judgment. 

When  the  subjects  of  a  judgment  are  distinct,  acquiescence  in  one 
will  not  defeat  the  appeal  as  the  judgment  on  other  and  distinct 
demand. 

Succession  of  Kaiser,  p.  973. 

The  amount  of  the  principal  demand  is  the  test  of  the  right  of  appeal 
of  the  intervener.     8  La.  167;  2  An.  189;  6  An.  12. 

Lumber  and  Shingle  Company  vs.  Hart,  p.  1035. 

The  executor  who  is  a  legatee  has  the  right  to  appeal  from  a  judg- 
ment against  him  in  his  official  capacity.  He  has  the  right  also 
to  appeal  from  a  judgment  ordering  a  distribution  of  the  funds 
in  a  manner  different  from  that  exhibited  by  his  account.  Rep- 
resenting all  the  parties  he  has  the  right  to  appeal  for  the  com- 
mon benefit  of  all,  as  it  is  his  duty  to  see  that  the  funds  are  dis- 
tributed among  those  whom  the  testator  intended  should   be 

beneficiaries. 

Succession  of  Allen,  p.  1036. 

On  the  appeal  of  the  plaintilTs  in  the  lower  court,  the  defendants 
neither  appealing  or  asking  any  amendment  of  the  judgment  in 
the  mode  pointed  out  by  the  Oode,  can  obtain  no  change  or  re- 
versal of  the  judgment  of  the  lower  court. 

Salle  et  als.  vs.  Monasterio  et  als, ,  p.  1282. 
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By  Intebvenob. 

The  interveDor  in  a  suit  in  which  the  plaintiff  claims  less  than  twa 
thousand  dollars,  the  intervenor's  demand  also  beinj^^  nnder  onr 
appellate  jarisdiction,  has  no  appeal  to  this  court. 

Lehman  &  Go,  vs,  Harty  p.  1277. 

Appointment  of  Receiver. 

A  suspensive  appeal  will  lie  from  a  judgment  appointing  a  receiver 
to  a  corporation. 

Banks  et  al,  vs.  Manufactory^  p,  1888. 

It  is  no  cause  for  the  dismissal  of  an  appeal  that  a  record  has  been 
omitted  from  the  transcript  which  was  not  filed  in  evidence* 
It  could  form  no  part  of  the  record,  not  having  been  filed. 

Succession  of  Stuart ^  p,  1484. 

The  court  again  affirms  that  no  grace  is  allowed  on  extensions  of 
time  to  file  records  of  appeal. 

The  right  to  dismiss  the  appeal  not  filed  in  time  is  not  lost  by  the 
lapse  of  three  days  from  the  date  of  filing.  The  three  days'  rule 
has  no  application  when  the  ground  to  dismiss  is  failure  to  file 
the  record  on  the  original  or  extended  return  day.  47  An.  1584. 

Nor  is  such  right  at  all  affected  by  an  order  extending  the  return  day 
made  on  the  ex  -parte  application  of  the  appellant  after  the  re  - 
turn  day  has  passed.     4  An.  850;  10  An.  76;  47  An.  1684. 

Building  and  Loan  Association  vs.  Church,  p.  1458. 

ASSESSMENTS. 

Assessments  against  the  property  owner  for  the  cost  oi  the  ban- 
quette or  paving  laid  in  front  of  his  property  under  the  pro- 
visions of  the  city  charter  are  not  taxes  in  the  meaning  of  the 
articles  of  the  Constitution,  defining  the  jurisdiction  of  this 
court.  Art.  81;  9  Rob.  838;  2  An.  880;  4  An.  1;  21  An.  51; 
20  An.  499;  Act  No.  20  of  1882,  Sees.  82,  88. 

Fayssoux  vs,  Denis^  p  850. 

When  the  requirements  of  the  statute  providing  for  notices  to  delin- 
quent taxpayers  are  carried  out,  it  would  not  follow  that  the 
notices  were  ineffectual  because  they  did  not  reach  the  parties 
101 
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for  whom  intended.  Citations  properly  made  at  domicile  are 
well  made,  though  not  handed  to  the  person  intended  to  be 
served. 
When  property  is  assessed  in  the  name^  of  an  <*  Estate  of  J.  M. 
Hoyle,"  a  notice  addressed  by  the  tax  collector  to  the  '<  Estate 
of  J.  M.  Hoyle,"  placed  and  prepared  in  the  postoffice,  is  not  a 
compliance  by  the  tax  collector  with  the  requirements  of  law. 
Hoyle  et  al,  va.  Southern  Athletic  Club,  p.  879. 

The  supplemental  assessment  roll,  provided  by  law  to  supply  omis- 
sions or  correct  errors  in  the  original  roll,  must  be  accom- 
panied with  notice  to  the  property  owner  proposed  to  be 
bound  by  the  supplemental  assessment,  but  payment  of  the 
State  taxes  based  on  such  assessment  will  preclude  the  owner 
from  urging  the  want  of  such  notice  when  called  on  to  pay 
the  city  taxes  levied  on  the  same  assessment.  Acts  1888,  No. 
85,  Sec.  11;  Acts  1890,  No.  106,  Sec.  11. 

The  court  again  aflSrms  that  notice  to  the  owner  of  the  tax  sale  for 
taxes  assessed  since  1879,  is  indispensable  to  pass  title,  and  a 
paper  purporting  to  give  such  notice,  left  with  one  not  the  agent 
of  the  owners,  is  no  notice.  Oonstitution,  Art.  210;  Act  No.  86 
of  1888,  Sec.  40  et  aeq  ;   44  An.  912;  45  An.  1109;  46  An.  403. 

Hodding  va,  Ciiy^  p.  982. 

When  property  has  been  seized  and  sold  in  a  suit  to  which  the 
owner  was  not  a  party,  and  the  purchaser  sells  the  same  to 
another,  and  it  is  assessed  in  the  name  of  the  latter  and  sold  at 
tax  sale,  the  assessment  and  sale  are  null  and  void. 

It  is  not  essential  that  property  should  be  assessed  in  the  name  of 
one  possessing  both  the  equitable  and  legal  title  in  order  that  the 
assessment  may  be  legal  and  valid.  But  there  must  be  a  prima 
facie  title  to  serve  as  the  foundation  of  a  valid  tax  sale.  The 
evidence  must  be  on  record  to  show  that  the  owner  was  divested 
apparently  of  title  by  proceedings  against  him. 

Martin  va,  Aihletic  Club,  p.  1051. 

Payment  of  debts  secured  by  bond  and  mortgage  of  a  date  long 
anterior  is  not  a  running  annual  expense  of  the  company ;  thac 
under  the  terms  of  the  statute  it  is  not  deductible  from  the  gross 
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annaal  earning  of  the  year,  to  fix  the  net  earniofs:  and  the  con- 
sequent value  at  the  time  of  the  franchise.  Franchises  are 
property  (32  An.  916;  Board  of  Liquidation  vs.  City  of  New 
Orleans;  Railroad  Company  vs.  Delamore,  34  An.  1228;  New 
Orleans,  Spanish  Fort  &  Lake  Railroad  Company  vs.  Delamore 
and  Another,  114  U.  S.  605 ;  City  of  New  Orleans  vs.  Railroad 
Company,  40  An.  588;  New  Orleans  City  &Lake  Railroad  Com- 
pany vs.  City  of  New  Orleans  et  ato.,  44  An.  1055),  and  amounts 
applied  from  the  gross  receipts  to  the  payment  of  property 
bought  many  years  prior  are  taken  account  of  in  fixing  net 
revenue.    . 

The  franchise  was  bought  for  cash ;  the  amount  needed  to  this  end 
was  borrowed  at  the  time,  and  is  now  bonded  and  paid  from 
year  to  year.  These  past  liabilities  are  not  annual  expenses  of 
operation,  lessening  annual  revenue.  The  liability  on  property 
does  not,  in  assessing,  constitute  an  otfset.  Railroad  Company 
vs.  Assessors,  1156. 

It  is  not  essential  for  a  valid  assessment  of  property  on  the  tax  rolls 
that  it  should  follow  exactly  the  deed  of  the  property  to  the  tax 
debtor.  It  is  a  sufficient  assessment  if  it  conforms  to  it  and 
identifies  the  property. 

Chopin  V8,  Pollety  p.  1186. 

See  Tax  Sales. 

ATTACHMENT. 

A  statement  of  assets  and  liabilities  by  the  defendant  to  one  who 
was  his  creditor,  in  order  to  obtain  advances,  made  some  time 
prior  to  the  date  of  plaintilT's  claim,  Is  not  ground  sufficient 
for  an  attachment. 

A  breach  of  contract  and  failure  to  forward  all  the  cotton  promised 
will  not  under  all  circumstances  justify  an  attachment. 

Winter  vs.  Davis,  p.  260. 

ATTORNEY. 

Even  when  the  contract  for  compensation  for  the  professional  serv- 
ices of  the  attorney  is  not  enforced,  he  will  be  entitled  to 
recover  from  his  client  sums  expended  for  his  benefit  by  the 
attorney. 

Hodges  vs.  Ory,  p.  64. 
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Under  Sec.  18,  Act.  No.  40  of  1877,  there  is  bat  one  single  ^^  first  in- 
sertion^^ in  a  jadicial  advertisement;  all  others  following  the 
^^  first "  are  ^^suhsequent  insertions.^^  The  doctrine  of  "  alternate 
first  insertions^^^  by  making  the  advertisements  non- consecutive 
and  charging  each  first  insertion  of  a  renewed  advertisement  as 
an  *'  aliemate  first  insertion  "  is  not  snstained  by  law. 

The  fees  of  an  anctioneer  are  regulated  by  R.  S.,  Sec.  160.  When 
property  is  sold  by  order  of  court  to  effect  a  partition  the  fee  of 
one  per  cent,  on  all  sums  under  twenty-five  hundred  dollars, 
and  one-half  of  one  per  cent,  on  all  sums  over  that  amount. 

SiAccession  of  Van  Hoven^  p,  620. 

BILLS  OF  EXCEPTION— Criminal  PROCBEDiNas. 

The  Supreme  Court  will  not  consider  bills  of  exception  unless  signed 
by  the  judge  before  whom  the  case  was  tried. 

When  counsel  for  defendant  present  bills  of  exception  to  the  Judge 
for  his  signature  and  the  judge  refuses,  it  is  the  duty  of  counsel 
to  except  to  such  refusal.  Unless  this  is  done,  this  court  will 
decline  to  review  the  action  of  the  judge  in  refusing  his  signa- 
ture. 

8taU  vs,  CalkinSf  p.  1283. 

BILLS  OF  LADING— Connecting  Carriers. 

A  stipulation  in  a  bill  of  lading,  for  the  transportation  of  cotton  in 
bales,  by  steamboac  and  a  railroad  as  a  connecting  carrier  for 
hire,  that  neither  shall  be  responsible  for  damage  which  shall  be 
occasioned  by  fire,  does  not  exonerate  either  from  responsibility 
from  such  damage  as  shall  result  from  fire  that  is  occasioned 
through  the  fault  or  ordinary  negligence  of  the  agents,  servants 
or  employees  of  the  carrier. 

Notwithstanding  such  a  stipulation  in  a  contract  of  affreightment, 
the  carrier  is  bound  to  use  due  care  and  watchfulness  in  the  pro- 
tection and  safe  delivery  of  the  goods  of  the  shipper. 

If  the  care  demanded  was  not  exercised  the  case  is  one  of  negli- 
gence, and  a  legal  liability  is  made  out  when  failure  is  shown. 

Maxwell  &  Putnam  vs.  R.  R.  Co,,  p.  385. 
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The  powers  of  the  Board  of  Reviewers,  created  by  Sees.  22  and  28 
of  Act  No.  106  of  1890,  are  qucLsi'Judicial  in  character  and  must 
be  exercised  in  the  manner  indicated  by  law. 

In  the  matter  of  the  correction  of  the  assessments  of  individaal 
citizens  or  corporations,  the  Board  of  Reviewers  is  authorized 
to  take  action  only  npon  a  special  opposition  made  by  the  party 
alleging  himself  to  be  aggrieved,  and  for  the  purposes  of  such  a 
contest  before  the  board  a  sworn  declaration  of  the  taxpayer, 
such  as  is  required  by  Sec.  10  of  Act  No.  106  of  1890,  is  essen- 
tially necessary.     Ex  rel,  Johnson  vs.  Tax  OoUector,  89  An.  588. 

The  declaration  of  the  court  in  Insurance  Co.  vs.  Board  of  Asses- 
sors, 40  An.,  p.  878,  which  announces  another  rule  of  construc- 
tion, does  not  meet  with  the  approval  of  this  court. 

An  assessor  called  on  by  the  Board  of  Reviewers  to  revise  his  rolls, 
has  the  right  to  call  in  question  the  fact  whither  the  board  in 
making  alterations  therein  had  acted  under  the  circumstances 
which  the  law  required  to  exidt  as  conditions  of  its  taking 
action,  though  he  be  not  authorized  to  dispute  their  conclusions 
of  facts  when  acting  within  their  statutory  jurisdiction. 

When  powers  conferred  by  statute  have  not  been  exercised,  under 
the  circumstances  and  requirements  of  the  statute,  the  acts  done 
fail  for  want  of  authority,  even  though  they  would  have  been 
right  and  sustained,  had  legal  conditions  as  to  action  been  com- 
plied with. 

Oil  Co.  V8.  Assessor  et  aZ.,  p.  1851. 

BONDS. 

See  Sureties  on  Official  Bonds. 

BUILDING  CONTRACT. 

Where  a  contract  for  a  fixed  amount  is  entered  into  between  the 
owner  of  property  and  builder,  according  to  certain  specifica- 
tions to  which  a  plan  is  annexed  as  explanatory  thereof,  no 
charge  in  the  absence  of  an  agreement  to  that  effect  can  be 
made  as  for  extra  services  in  the  preparation  of  the  plan.  The 
builder  appears  in  the  transaction,  not  as  an  architect,  but  as  a 
contractor. 

A  builder  claiming  remuneration  over  and  above  the  contract  price 
of  a  building  for  certain  labor  i;nd  material,  as  having  been 
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furnished  for  extra  work,  mast  establish  with  reasonable  cer- 
tainty that  they  were  used  for  that  particular  purpose. 
MaoB  V8,  Succession  of  Hernandez  and  Executrix  et  als.j  p.  264. 

BUTLDINQ — Repair  of;  Liability  of  Ownbr. 

Every  one  is  bound  to  keep  his  buildings  in  repair,  so  that  neither 
their  fall  nor  that  of  any  part  of  the  materials  composing  them 
may  injure  the  neighbors  or  passengers  under  penalty  of  all 
losses  and  damages  which  may  result  from  the  neglect  of  the 
owner  in  that  respect.  The  owner  of  the  building  can  not  free 
himself  from  this  primary  obligation  by  leaving  to  an  insurance 
company,  which,  carrying  a  policy  on  the  building,  had  elected, 
after  a  fire,  to  make  repairs  upon  it,  to  determine  the  necessity 
of  and  the  extent  of  repairs.  He  can  not,  as  between  himself 
and  the  public,  shift  responsibility  from  himself  to  the  insurance 
company.  The  insurance  contract  may  fix  and  determine  the 
rights  and  obligations  of  the  parties  thereto,  but  it  is  not  a 
measure  for  the  rights  of  the  public,  nor  a  criterion  by  which  to 
test  the  liability  of  the  owner  to  it. 

Steppe  V8,  Alter  ei  al,j  p.  S63. 

CERTIORARI. 

The  writ  of  certiorari,  authorized  to  afford  relief  against  ''void" 
proceedings  of  the  lower  court  to  the  prejudice  of  the  suitor, 
will  be  refused  to  restrain  the  alleged  illegal  action  of  the  con- 
stable in  executing  the  writ  of  fieri  facias^  the  Code  pointing  oat 
the  methods  of  relief  by  application  to  the  lower  court,  and 
there  having  been  no  such  application  by  relator.  Code  of  Prae  - 
tice.  Arts.  857  et  seq,,  653,  1141,  1145. 

State  ex  rel.  Publishing  Co.  vs.  Judge  and  Constable,  p.  1880. 

The  court  has  no  power,  under  the  writ  of  certiorari,  to  review  the 
judgment  of  the  lower  court  sustaining  the  plea  of  domicile;  the 
writ  can  not  be  substituted  for  an  appeal.    Constitution,  Art.  90 ; 
C.  P.,  Arts.  855  et  seq, ;  41  An.  180;  42  An.  1090;  43  An.  177. 
State  ex  rel,  Brackenridge  Lumber  Company  vs.  Justice,  p.  1532. 

Writs  of  prohibition  and  certiorari  will  not  issue  when  the  proceedings 

of  the  lower  court  sought  to  be   reviewed  and   arrested  are 

ended. 

Ex  rel.  Railroad  Company  vs.  Judges,  p,  1166. 
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The  writ  of  certiorariy  issued  under  the  supervisory  Jurisdiction  of 
the  Sapreme  Court,  can  not  be  employed  for  the  purpose  of 
inquirinfj;  into  the  correctness  of  a  judgment,  when  the  forms  of 
law  have  been  followed. 

Its  only  province  is  to  pronounce  upon  the  validity  of  a  judicial  pro- 
ceeding. 

State  ex  rel.  Express  Company  Agent ,  vs.  Justice,  p.  1249. 

Citizenship  of  Judge. 

The  contention  that  the  judge  of  the  lower  court  does  not  possess 
the  qualification  of  citizenship  can  not  be  considered  on  an 
application  for  a  certiorari  to  review  the  sentence  or  judgment 
of  such  judge.     Constitution,  Art.  90;  C.  P.,  Arts.  855,  857. 

State  ex  rel.  Kieman  vs.  Recorder,  p.  1376. 

CERTIORARI  AND  MANDAMUS. 

The  respondent  judge  having  granted  an  order  of  appeal  in  favor  of 
the  defendant,  returnable  to  thia  court  within  ten  days,  from  a 
decree  disallowing  a  change  of  venue:  Held,  that  certiorari  is 
not  the  proper  mode  of  testing  the  legality  of  such  order. 

That  writ  can  not  be  employed  as  a  sabstitute  for  a  motion  to 
dismiss  an  appeal. 

The  order  and  proper  course  to  be  pursued  is  to  await  action  in  this 
court  on  the  appeal. 

Miller,  J.,  concurring, — ^The  relator,  alleging  that  the  accused  is 
allowed  no  appeal  from  interlocutory  orders,  asks  for  writs  of  cer- 
tiorari and  mandamus  to  set  aside  an  appeal  granted  the  accused 
from  the  judgment  refusing  him  a  change  of  venue,  the  appeal 
being  returnable  in  ten  days  now  on  the  point  of  expiration; 
with  the  prompt  and  complete  remedy  of  the  motion  to  dismiss 
the  appeal  available  to  the  relator,  there  is,  in  my  opinion, 
neither  warrant  nor  necessity  in  this  case  to  substitute  for  that 
well  defined  remedy  the  exercise  of  our  supervisory  jurisdiction. 
Constitution,  Arts.  81,  90;  State  vs.  Hornsby,  8  Rob.  362. 

Nicholls,  C.  J.;  Breaux,  J,,  dissenting. 

State  ex  rel.  District  Attorney  vs.  Judge,  p.  787. 

CERTIORARI  AND  PROHIBITION. 

In  an  appealable  case  the  writ  of  prohibition  is  not  the  remedy. 
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CERTIORARI  AND  PROHIBITION— Cbnttnued. 

Tne  writ  of  certiorari  (not  in  aid  of  appellate  joriBclictioD)  is  not  the 

remedy  to  have  reviewed  appealable  issaes. 
The  functions  of  the  two  wriis  are  not  enlarged  when  combined  in 

one  application  for  their  issuance. 

State  ex  reL  Keplinger  and  Enderlee  vb,  JuBtice,  p.  Id48. 

The  writs  of  certiorari  and  prohibition  to  correct  the  error  of  an 
order  of  the  District  Judge  will  not  issue  when,  since  the  appli- 
cation to  this  court,  the  order  has  become  inoperative. 

State  ex  rel.  District  Attorr^  vs.  Judge,  p,  474. 


OESSIO  BONORUM— CoEPORATiONS. 

The  cesBio  bonorum  of  a  corporation  can  be  brought  about  neither 
by  an  application  for  the  same  on  its  own  behalf  nor  by  credit- 
ors acting  adversely  to  it  under  and  through  a  respite  improvi- 
dently  granted  to  it.  The  provisions  of  the  laws  relative  to 
voluntary  surrender  and  to  respite  refer  to  natural  persons, 
corporations  can  not  avail  themselves  of  them. 

Lumber  Company,  Ltd,,  vs.  Creditors,  p.  269. 


CHILDREN. 

Legitimate  children  may  fall  under  the  provisioos  of  the  law  relative 
to  forced  heirship.  The  law  divides  children  into  three  distinct 
classes,  legitimate,  illegitimate  and  legitimated.  Legitimate  chil- 
dren are  those  who  are  born  during  the  marriage ;  illegitimate  chil- 
dren those  born  out  of  marriage.  Illegitimate  children  may  be 
''legitimated  "  in  certain  cases  in  the  manner  prescribed  by  law, 
but  illegitimate  children  are  are  not  by  *' legitimation"  trans- 
formed into  *'  legitimate  "  children.  Legitimated  children  take 
<'  the  right  of  legitimate  children  "  only  by  force  of  afSrmative 
provisions  of  law  to  that  effect.  By  Art.  199  of  the  Civil  Code 
children  legitimated  by  a  subsequent  marriage  of  the  parents 
have  the  same  rights  as  if  they  were  born  during  marriage. 
This  special  exceptional  privilege  throws  legitimation  resulting 
from  any  other  cause  outside  of  the  purview  of  the  law-maker 
under  the  rule  afflrmatio  unius  est  exclusio  alterius. 

Marionneaux  vs.  Dupuy,  Executor,  p.  496. 
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CITATION— To  Corporation. 

A  citation  addressed  to  the  president  of  a  railroad  corporation  is  an 

absolnte  nnllity,  and  a  binding  and  valid  judgment  can  not  be 

fonnded  thereon.    It  shoald  have  been  directed  to  the  railroad 

company. 

State  ex  rel.  RaUroad  Go.  vs.  Justice^  p.  1417. 

CITIZENS  BANK. 

When  the  Citizens  Bank  subjects  property  to  its  ownership,  which 
was  mortgaged  to  secure  stock  subscriptions,  the  property  is  not 
exempt  from  taxation  as  part  of  the  capital  stock  of  the  bank. 
State  ex  rel.  Citizens  Bank  vs.  Board  of  Assessors^  p.  35. 

CIVIL  DISTRICT  COURT— Criminal  Statutes. 

The  civil  district  courts  in  this  State  have  no  authority  to  restrain 
the  execution  of  a  criminal  statute. 

A  court  which  has  no  jurisdiction  of  a  cause,  exceeds  the  bounds  of 

its  authority  when  it  issues  therein  an  injunction.     It  has  no 

power  to  entertain  a  rule  for  contempt  for  the  violation  of  such 

an  injunction. 

State  ex  rel.  City  vs.  Judge^  p.  1448. 

COMMERCIAL  AGENCIES— Damages. 

The  business  of  commercial  agencies  is  lawful  and  beneficial  to  com- 
merce. 

Their  publications  issued  to  subscribers  generally  are  not  privileged 
communications. 

If  their  reports,  issued  on  printed  lists  and  generally  distributed 
among  their  subscribers,  are  erroneous  and  thereby  occasion 
damages,  they  may  be  held  liable. 

As  relates  to  an  erroneous  report,  negligence  of  one  injured,  by 
which  the  injury  is  aggravated,  will  not  bar  him  from  recovering 
damages  for  so  much  of  the  injury  suffered  prior  to  the  negli- 
gence. 

The  supposed  libel  was  not  actionable  per  se,  but  only  in  respect  to 
the  special  damage  claimed  and  shown. 

Oiacona  vs.  Bradstreet,  p.  1191. 

COMMERCIAL  PARTNERS. 

Suit  having  been  instituted  against  the  two  individuals  who  compose 
a  commercial  partnership  in  process  of  liquidation,  the  prayer 
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COMMERCIAL  PARTNERS— Conttnued. 

being  for  a  judgment  against  them  in  solido,  and  the  evidence 

disclosing  that  the  plaintiff  had  rendered  services  only  for  the 

ezclnsive  benefit  of  one  of  the  members,  who  was  unable  to 

give  the  business  his  time  and  attention,  the  other  should  be 

exonerated  from  liability  therefor. 

In  such  case  the  expenditures  made  by  the  firm,  or  from  the  assets 

thereof,  in  partial  or  complete  settlement  of  said  claim,  may  go 

into  the  partnership  settlement  when  made  inter  ae. 

Hake  V8,  Hake  et  al.,  p.  873. 
See  Accounts. 

COMMUNITY  OF  ACQUETS  OR  GAINS— Interest  of  Heirs. 

Until  there  has  been  a  sale,  or  something  that  is  equivalent,  of  real 
property  of  a  community,  the  interest  of  the  heirs  of  deceased 
remains,  and  the  survivor  is  without  power,  by  any  convention 
of  his  own,  to  make  a  full  title  to  another. 

Probate  proceedings,  contradictorily  taken  between  the  heirs  of  the 
deceased  wife  and  the  surviving  husband,  to  ascertain  the  valne 
of  the  heir's  net  interest  in  the  community  property,  and  to  fix 
the  basis  of  the  usufructuary's  bond,  can  not  operate  as  a  sub- 
stitute for  a  sale  of  their  interest  therein. 

Abes  V8,  Levy,  p.  40. 

When  the  community  is  dissolved  by  the  death  of  one  of  the  spouses, 
the  survivors  and  the  heirs  are  each  seized  of  one  undivided 
halt  interest  in  the  community  property,  subject  to  the  rights 
and  privileges  of  the  community  creditors.  This  interest  can  be 
mortgaged  or  sold,  and  is  therefore  subject  to  seizure  by  a  judg* 
ment  creditor  of  the  heir  or  of  the  surviving  spouse. 

Succession  of  Gfiddens,  p.  356. 

The  widow  who  takes  possession  of  movables  of  the  commuaityf 
exercises  her  legal  usufruct,  and  such  property  being  consuma- 
ble by  use,  and  actually  used  by  her,  her  liability  to  heir  of  the 
husband  is  for  one -half  the  value  of  the  property,  subject  to  the 
reduction  of  the  community  debts.  R.  S.,  Sec.  629;  C.  C.  534, 
549. 

The  law  does  not  recognize  the  fiction  that  the  community  movables, 
in  this  case  groceries  long  since  consumed,  are  to  be  deemed 
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COMMUNITY  OP  ACQUETS  OR  GAINS— Intbbbst    of    Hbibs— 
Continued, 
still  in  existence,  represented  by  other  groceries  bought  by  the 
widow   in  the  coarse  of  her  business,  and  inventoried  at  her 
death  as  property  applicable  to  pay  her  debts. 

A  claim  against  the  administrator  of  a  succession  for  property,  of 
which  he  is  claimed  to  be  in  possession,  belonging  to  another  suc- 
cession, should  be  urged  in  a  suit  for  such  property,  not  by  op- 
position to  the  administrator's  account.     6  Martin,  27;  15  An. 

228;  41  An.  504. 

Succession  of  Blancand,  p.  57ff^ 

The   presumption  is  that  property   bought  during  the  community 

belongs  to  the  community,  and  is  the  common  property  of  the 

husband  and  wife. 
The  declaration  in  a  deed  of  purchase  that  the  property  was  bought 

with  the  separate  paraphernal  funds  of  the  wife  is  not  sufficient 

in  itself  to  prove  title. 
This   presumption,  the  court  holds,  may   be  rebutted,   the  truth  of 

the  declaration  shown,  and  the  title  of  the  wife  established. 

Bartels  vs.  Souchon,  p.  788. 

Rights  op  Minors  and  Surviving  Parent. 

The  court  again  affirms  that  community  creditors  are  entitled  to  be 
paid  from  the  community  property,  and  that  this  right  can  not 
be  impaired  by  the  mortgage  on  such  property  executed  by  the 
husband  after  the  death  of  bis  wife.  Civil  Code,  Arts.  2402, 
2406,  2409;  Newman  vs.  Cooper,  46  An.  1485;  Germain  vs.  Gay^ 
9  La.  584;  Ware  et  al.  vs.  Jones,  Sr.,  19  An.  430;  Palmer  Dick- 
son et  al,  vs.  H.  P.  Dickson  H  als,,  87  An.  915,  and  authorities 
there  cited. 

The  Code  indicates  the  mode  of  enforcing  such  mortgage. 

If  in  a  contest  between  the  father's  creditors  and  his  children,  claim- 
ing also  to  be  bis  creditors,  he  can  be  required  in  the  adjust- 
ment of  bis  account  with  them  to  charge  for  their  board,  main- 
tenance and  education,  no  such  charge  can  be  admitted  if  the 
children  had  revenues  derived  by  the  father  or  under  his  con- 
trol applicable  to  their  support.  Mercier  vs.  Canonge,  12  Rob. 
885. 
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The  father,  except  under  exceptional  conditions  not  existing  in  this 
case,  can  not  bind  his  minor  children  for  debts  arisinic  for  his 
individual  contracts.  C.  C,  Art.  860;  Urqnhart  ys.  Scott,  12 
An.  674;  Payne  vs.  Scott,  14  An.  778;  A.  Miltenberger  vs.  J.  P. 
Elam,  Tator,  et  ate.,  11  An.  667. 

Neunnan  vs.  Cfooper  et  als.,  p.  1206. 

CONFLICTING  PATENTS  TO  PUBLIC  LANDS. 

It  appearing  from  the  evidence  dehors  two  or  more  conflicting 
patents,  which  were  issaied  by  the  Register  of  the  State  Land 
Office,  for  the  same  land,  to  different  parties,  at  different  dates, 
that  those  last  issued  were  predicated  upon  prior  locations  made 
under  internal  improvement  certificates  in  doe  form  of  law,  and 
those  first  issued  were  not  founded  upon  sufficient  proofs,  the 
last  in  date  of  issuance  will  refiect  the  paramount  title. 

Broussard  et  als,  vs.  Pharr  et  als.y  p,  230. 


CONSTITUTIONAL  LAW— Mabinb  Inburancb. 

Act  No.  66  of  1894  does  not  violate  the  provisions  of  the  State  and 
Federal  Constitutions. 

It  is  within  the  power  of  the  State  to  forbid  a  citizen  of  the  State 
doing  any  act  in  the  State  which  violates  the  laws  of  the  State. 

If  a  party  while  in  the  State  takes  out  an  open  policy  in  a  marine 
insurance  company  domiciled  out  of  the  State  and  which  has  not 
complied  with  the  laws  of  the  State  for  doing  business  within  its 
territory,  covering  property  situated  within  the  State,  he  is  lia- 
ble to  the  penalty  imposed  by  Act  66  of  1894. 

The  mailing  of  a  letter  or  telegraphing  a  communication  by  which 
instantly  each  shipment  of  goods  is  insured  and  the  risk  attached 
is  doing  an  act  in  this  State  to  effect  insurance  and  comes  within 
the  act  forbidden  by  the  statute. 

State  vs.  Allgeyer  <&  Co.^  p.  104. 

Municipal  Corporations. 

The  proviso  to  Art.  209  of  the  Constitution  gives  no  authority  to 
mnnicipal  corporations  to  levy  a  tax  for  school  purposes. 
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CONSTITUTIONAL  L AW— Oonttnued. 

The  Qeneral  Asaembly,  under  the  Art.  46  of  the  OonBtitutioQ,  is  pro- 
hibited from  conferring  upon  any  one  corporation  the  privilege 
to  assess  a  local  tax  for  school  purposes. 

Act  110  of  1880  confers  no  power  upon  municipal  corporations  to 
amend  their  charters,  so  as  to  incorporate  in  it  any  right  or 
privilege  not  previously  granted  by  the  Legislature. 

NeUon  et  aU,  V8,  Mayor  and  Selectmen  of  Horner^  p.  258. 

CONSTITUTION— Schools. 

Paragraph  4,  Sec.  8  of  Act  No.  186,  1894,  is  null  and  void,  being  in 
conflict  with  constitutional  amendment  proposed  by  joint  reso- 
lution 110  of  1890,  and  Act  36  of  the  same  session,  enacted  to 
carry  out  the  provisions  of  the  amendment. 

The  amendment  gave-  the  Legislature  authority  to  dispose  of  the 
surplus  of  the  one  per  cent,  tax  allowed  by  said  amendment, 
and  Act  36  having  disposed  of  a  part  of  it  for  th^  support 
and  maintenance  of  the  public  schools  of  New  Orleans,  it  be- 
came a  vested  right  in  the  Board  of  School  Directors,  which 
can  not  be  disturbed  by  subsequent  legislation. 

Fisher  vs.  School  Directors,  p.  1077. 

CONSIGNMENT  AND  CONSIGNEE. 

It  would  be  an  extreme  case  which  would  justify  a  refusal  by  a  con- 
signee to.  receive  freight  when  notified. 

It  is  the  duty  of  the  consignee  to  receive  the  consignment  and  test 
the  liability  of  the  carrier  for  damages,  if  any  had  been  sus- 
tained. 

Corso  &  Co,  vs.  Railroad  Co.,  p.  1286. 

CONTEMPT  OF  COURT— Can  Not  Enforce  Writ  op  Fi.  Fa.  by 
Process  of. 

The  relator,  a  debtor,  against  whom  a  judgment  for  money  had  been 
rendered,  had  a  key  of  an  iron  safe  in  his  possession  containing 
property,  the  judgment  creditor  had  pointed  out  for  seizure. 
The  former  was  ordered  to  produce  the  key  and  open  the  safe. 
After  he  had  refused  to  comply  with  the  order  he  was  committed 
to  jail  for  contempt. 
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CONTEMPT  OF  COURT — Can  Not  Enfobce  Writ  op  Pi.  Fa.  by 
PBOCB88  OF— Continued. 

Held — ^There  was  a  method  for  enforciDg  the  writ  of  Ji.  fa,   (0.  P. 

762)  other  than  by  process  for  contempt. 
The   order  committing  relator  to  prison  for  contempt  is  declared 

void. 

State  ex  reU  Anglade  vs.  Judge,  p.  1414. 

CONTEST  OF  ELECTIONS  HELD  FOR  IMPOSITION  OF  LOCAL 
TAX. 

The  petition  of  taxpayers  charging  substantially  that  the  proposed 
tax  in  aid  of  a  railroad  was  defeated  at  the  election  held  to 
authorize  the  tax;  that  votes  cast  against  the  tax  were  not 
counted;  that  the  promulgated  result  was  not  in  accordance 
with  the  lacts,  but  is  based  upon  the  illegal  rejection  by  the 
returning  officer  of  such  votes  against  the  tax,  and  praying  that 
promulgation  of  such  result  be  adjudged  void,  and  the  returns 
of  the  returning  officer  be  set  aside  with  the  prayer  for  general 
relief,  will  be  deemed  a  petition  of  taxpayers,  authorized  by 
law,  contesting  such  election.  Constitution,  Art.  242;  Act  No. 
106  of  1892. 

The  taxpayers,  plaintiffs  in  such  suit,  contesting  the  election,  may 
join  the  demands  that  the  election  be  set  aside  and  that  the 
ordinance  of  the  police  jury  be  annulled — levying  the  tax — for 
if  the  tax  is  defeated,  there  is  no  warrant  for  the  tax. 

Ibid. 

Our  jurisprudence  affirms  the  jurisdiction  of  the  courts  in  a  class  of 

cases  without  reference  to  the  money  demand  of  the  litigant,  , 

and  this  case  falls  within  that  class.     19  La.  667;   45  An.  687,  i 

681;  46  An.  278;  Constitution,  Art.  11. 

In  the  suit  of  the  taxpayers  contesting  the  election  to  authorize  a 
tax  under  Art.  242  of  the  Constitution,  the  amount  in  dispute  is 
the  tax  on  the  property  of  the  parish ;  an  amount  andoabtedly 
sufficient  to  give  jurisdiction  to  the  District  Court,  as  well  as  this 
court  on  appeal,  and  the  suit  substantially  involving  the  legality 
of  the  tax,  this  court  on  that  ground  besides,  has  jurisdiction  of 
the  appeal.  39  An.  107;  45  An.  682;  43  An.  95;  45  An.  681; 
Constitution,  Arts.  11  and  81;  86  An.  328,  812;  89  An.  946; 
37  An.  507. 
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CONTEST  OF  ELECTIONS  HELD  FOR  IMPOSITION  OiF  LOCAL 
TAX— Continued. 

Taxpayers,  non-residents  and  residents  in  the  parish,  may  join  in 
such  suit.  Constitution,  Art.  242;  Act  No.  35  of  1886,  Sec.  5; 
39  An.  107;    Cooley  on  Taxation,  765;    101  U.  S.  601. 

Sentell  vs.  Police  Jury,  p.  96. 

In  a  petition  to  contest  an  election  to  authorize  a  tax  the  prayer 
that  the  returns  be  set  aside,  the  promulgated  result  be  decreed 
a  nullity,  that  the  returning  officer  be  directed  to  make  a  cor- 
rect compilation  of  votes,  and  that  the  ordinance  levying  the 
tax  based  on  such  return  be  decreed  a  nullity,  all  tend  to  the 
same  relief  and  are  not  cumulative  of  distinct  demands. 

Such  suit  is  required  to  be  directed  against  the  police  jury,  and  the 
allegation  that  the  returning  officer  rejected  or  changed  returns 
of  commissioners,  in  violation  of  law,  furnishes  no  ground  for 
the  exception  on  non -joinder,  because  the  returning  officer  is 
not  made  a  defendant.     Act  No.  106  of  1892. 

Id,  97. 

eONTRACr  FOR  LABOR  AND  MATERIALS. 

Where  a  demand  exceeds  five  hundred  dollars  for  labor  and  materials 
in  building  addition  to,  and  making  repairs  on  house,  there  must 
be  a  written  contract  as  against  third  persons,  registered  in  the 
clerk's  office  in  time. 

If  the  property  be  sold  without  separate  appraisement,  the  privilege 

is  lost. 

Murray  vs.  Sweeney,  p.  760. 

CONTRACT  TO  FURNISH  MONEY— Attachment. 

A  party  having  entered  into  a  contract  to  furnish  to  another,  at 
stated  periods  within  a  specified  time,  a  given  sum  of  money  for 
the  purpose  of  enabling  the  latter  to  purchase  for  the  former 
cotton  seed,  the  former  has  a  right  to  look  to  them  for  the  reim- 
bursement of  his  outlay,  as  well  as  to  rely  upon  them  to  recruit 
and  operate  his  business. 

In  case  the  latter  shall  decline  to  carry  his  contract  to  completion, 
and  threaten  to  dispose  of  the  seed  he  has  purchased  in  pursu* 
ance  of  his  agreement,  because  the  former  declines  to  pay  his 
drafts  after  he  has  already  overdrawn  his  contract,  this   act 
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comes  within  the  purview  of  the  law  applicable  to  frandalent 
intent  as  justifying  an  attachment. 

Oil  Chmpavy  V8.  Mathe9on,  p,  1821. 

CORPORATIONS— Foreign  . 

Unless  with  some  exception  of  the  law,  a  foreign  corporation  can  be 
sned  only  at  its  domicile,  declared  in  accordance  with  the  Oon- 
stitntiojD  and  laws;  suits  for  licenses,  claimed  by  the  State  or 
parish,  are  not  within  any  such  exception.  Constitution,  Art. 
286;  Act  No.  149  of  1894;  Act  No.  150  of  1890,  Sec.  7. 
State  ex  rel.  Sheriff  vs.  Western  Union  Telegraph  Company,  p.  81. 

Damages  ex  Delicto. 

Article  165,  C.  P.,  9th  par.,  refers  to  damages  resulting  from  positive 
acts ;  to  acts  of  commission,  and  not  those  resulting  from  those 
of  omission.  30  An.  608;  88  An.  955;  86  An.  188;  89  An.  796; 
40  An.  754;  46  An.  276. 

The  condition  of  jurisprudence  in  this  State  shows  that  whenever  a 
corporation  in  our  courts  has  been  compelled  to  submit  to  being 
sued  outside  of  the  place  of  its  domicile,  the  actions  were  for 
damages  ex  delicto,  and  that  even  in  an  action  ex  delicto  for  dam- 
ages, the  plaintiff  then  is  required  to  have  recourse  to  the  court 
of  the  domicile  where  the  corporation  has  only  passively  con- 
tributed to  the  injury  in  failing  to  do  something  incumbent  upon 
it  to  have  done. 

In  cases  of  personal  injuries  received  by  an  employee  in  the  course 
of  his  employment,  when  the  party  injured  has  died  and  an 
action  has  been  brought  for  damages  under  the  Acts  of  1855  and 
1884,  the  action  has  to  be  brought  as'a  tort.  The  contract  of 
employment,  under  such  circumstances,  will  not  be  counted  on 
in  fixing  the  character  of  the  action.  Suit  in  the  parish  where 
the  damage  was  done,  held  proper. 

Caatille  and  Wife  vs.  Refinery  and  R.  R.  Co.,  Ltd,,  p.  822. 

Suits  Against  Officebs  of. 

Indirect  allegations  that  the  ofiScers  of  a  corporation  against  whom 
suit  has  been  brought  '^  had  failed  in  their  duty  in  certain  re- 
spects," and  '^  had  not  taken  due   precautions  to  ascertain  the 
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fitness  of  an  employee  before  placing  him  in  charge  of  dangerons 
machinery,"  are  insufficient  to  charge  such  officers  with  liabil- 
ity, when  it  is  not  alleged  what  part,  if  any,  said  officers  were 
called  on  to  take  in  the  premises  within  the  scope  of  the  dnty 
imposed  upon  them  by  virtue  of  their  office,  and  wherein  they 
had  failed  in  the  performance  of  such  duty. 

Henry  vs.  Lumber  Co.,  p,  960. 

Where  a  corporation  is  created  under  a  general  statute  which 
requires  that  it  should  be  incorporated  as  a  corporation  ^'  lim- 
ited," the  limitation  must  so  appear  in  the  act  of  incorporation, 
otherwise  the  private  interests  of  those  who  signed  the  act,  and 
were  its  directors,  will  become  responsible  under  t)ie  terms  of 

the  statute. 

Lehman  <fc  Co,  V8,  Knapp,  p.  1148. 

Chamber B  &  Roy  V8.  Knapp,  p.  1156. 

As  GOMMEBCIAL  PARTNERS. 

A  corporation  may,  as  to  its  legal  existence,  be  entirely  legal  and 

protect  its  shareholders  fully  to  construct  and  operate  a  rail- 

.  road  and  to  engage  in  planting  under  laws  preceding  the  Act  of 

1888,  and  yet  the  shareholders  are  responsible  personally  for 

carrying  on  a  commercial  partnership. 

Lehman  &  Co,  vs.  Knapp^  p.  1148. 

Estoppel. 

Merchants  who  sell  goods  for  merchandising  to  a  corporation  do 
not  thereby  preclude  themselves  from  holding  the  shareholders 
personally  bound  after  ascertaining  that,  as  to  their  mercantile 
transactions,  they  are  resp  onsible  as  commercial  partners. 

A  motion  to  vacate  the  appointment  of  a  receiver  was  not  an 
estoppel  of  record. 

Lehman  &  Co.  vs.  Knapp,  p.  1148. 

COSTS— Follow  Judgment. 

Oosts  are  due  to  the  one  who  recovers  judgment. 

Bartels  vs.  Souchon^  p.  788. 
102 
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An  accused  person  is  entitled  to  compulsory  process  to  force  the 
attendance  of  his  witnesses,  bat  where  after  having  been  duly 
subpoenaed  some  of  them  failed  to  appear,  he  has  not,  by  reason 
of  that  fact,  an  absolute  right  to  have  the  trial  of  the  case  post- 
poned or  continued  until  after  they  should  have  been  attached. 
The  coart  has  the  right,  before  postponing  or  continuing  the 
case,  to  be  informed  as  to  the  materiality,  relevancy  or  necessity 
of  the  testimony,  which  would  be  sought  to  be  elicited  through 

them. 

State  vs,  Celestin,  p.  272. 

In  this  State  it  is  an  indictable  act  to  propose  to  receive  a  bribe  by 
any  parochial  or  municipal  officer. 

Letters  from  an  officer  to  his  employer  communicating  facts  bearing 
upon  the  issue  before  the  court,  relating  to  the  employer's 
interest,  being  an  incident  of  the  business  and  contemporaneous, 
are  admissible  as  part  of  the  res  gestse. 

A  contradicted  witness  may  be  corroborated  (as  to  some  matter 
material  to  the  issue)  ;  although  the  one  against  whom  he  testi- 
fied declared  that  in  introduciog  contradicting  evidence  it  was 
not  the  intention  to  impute  fraud,  fabrication,  or  in  any  mannei* 
to  impeach  him,  the  fact  was  that  the  repeated  contradictions 
were  of  an  impeaching  character. 

One  ^<has  the  unquestioned  right  to  introduce  evidence  in  corrob- 
oration of  a  witness  who  has  been  impeached  or  contradicted,^^ 

State  V8,  Haley  <&  Caufleldf  p.  73. 

As  a  matter  of  law,  the  prosecuting  officer  has  the  right  to  press 
upon  the  jury  any  view  of  the  case  arising  out  of  the  evidence — 
the  Supreme  Court  is  bound  to  credit  jurors  with  common  intel- 
ligence, conscientiousness  and  sense  of  duty.  To  justify  set- 
ting aside  a  verdict  of  a  jury,  approved  by  the  trial  judge,  on 
the  ground  of  intemperate  or  improper  remarks  made  by  a 
District  Attorney,  this  court  would  have  to  be  thoroughly  con- 
vinced that  the  jary  was  influenced  by  such  remarks,  and 
as  well,  that  the  remarks  contributed  to  the  verdict  found. 

State  V8.  Johnson  &  Buttery  p.  87. 

If  the  record  fails  to  show  that  the  defendant  was  present  during  the 
trial,  the  record  may  be  amended  so  as  to  supply  the  omission. 
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Evidence  which  is  irrelevant  and   admitted  without  objection  can 

not  be  corroborated  by  the  testimony  of  another  witness  when 

objected  to. 

State  V8.  Monceauxj  p,  101. 

Sections  784  and  785  of  the  Revised  Statutes  declare  that  whoever 
shall  commit  the  crime  of  wilfal  murder  oa  conviction  thereof 
shall  suffer  death.  There  shall  be  no  crime  known  under  the 
name  of  murder  in  the  second  degree,  but  on  trial  for  murder 
the  jury  may  find  the  person  guilty  of  manslaughter.  In  the 
consideration  of  a  homicide  the  grand  jury  is  not  forced  to 
enter  into  tl^e  particulars  of  the  killing  and  primarily  charge 
manslaughter,  but  is  authorized  to  charge  murder  under  Sec. 
1088  of  the  Revised  Statutes,  leaving  the  result  of  the  charge 
to  be  determined  by  the  facts  elicited  by  the  testimony. 

The  request  of  the  accused  to  have  the  court  charge  the  jury  as  to 
the  logical  character  of  the  indictment  found  against  him  was 
properly  overruled  as  a  matter  not  to  be  submitted  to  it. 

If  a  party  with  intent  to  kill  or  murder  a  particular  person  illegally 
and  feloniously  shoots  at  him  (his  will  being  directed  exclusively 
to  that  end),  but  he  fails  to  accomplish  his  purpose  and  uninten- 
tionally kills  another  person,  he  has  no  reason  to  complain  if 
under  an  indictment  for  murder  he  is  found  guilty  of  manslaugh- 
ter, because  he  may  not  have  reason  to  expect  that  his  shot 
would  strike  a  third  person. 

The  Supreme  Oourt  can  not  be  asked  to  reverse  the  verdict  of  a 
jury  because  the  court  below  failed  to  charge  the  jury  on  the 
law  of  self-defence  when  it  has  nothing  before  it  to  show  that 
under  the  evidence  in  the  case  such  a  charge  would  have  been 
relevant  and  the  court  was  not  asked  to  charge  on  that  subject. 

Counsel  who  fails  to  ask  the  court  to  charge  the  jury  on  the  subject 
of  self-defence,  because,  in  an  unofficial  conversation  with  the 
judge  the  latter  had  stated  to  him  that  the  plea  of  self-defence 
admitted  the  killing,  can  not,  after  the  trial,  seek  a  reversal  on 
the  ground  that  he  had  been  forced  by  this  statement  to  waive 
his  right  of  going  before  the  jury  on  that  issue.  He  should  not 
have  acquiesced  in  the  matter,  but  have  insisted  upon  his  legal 
right  to  a  special  charge  and  availed  himself  by  exception  and 
bill  of  any  error  made  by  the  court  in  modifying  or  qualifying 
his  requested  charge. 
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The  Supreme  Court  is  not  authorized,  in  criminal  cases,  to  pass  upon 
the  issaes  involved  on  a  mere  statement  as  to  occurrences  which 
took  place  on  the  trial  when  the  statement  was  made  after  the 
occurrences  took  place  and  without  exceptions  having  been  taken 
and  bills  reserved,  even  though  the  District  Judge  may  sign  the 
same. 

State  V8,  Salter,  p.  198. 

Witness. 

The  ruling  of  the  trial  judge  in  allowing  certain  questions  to  be  an- 
swered which  are  objected  to  as  leading  will  not  be  disturbed, 
unless  it  is  shown  that  under  the  circumstances  nnder  which  they 
were  asked  they  were  leading. 

A  witness,  who  is  asked  a  single  question,  may  be,  on  cross-exami- 
nation, asked  all  such  questions  which  are  legitimately  calculated 
to  test  his  memory,  accuracy  and  veracity,  with  reference  to  the 
single  fact  sworn  to. 

The  recommendation  of  the  jury  who  tried  the  case  for  a  new  trial  is 
no  legal  reason  why  it  should  be  granted. 

State  V8,  Fontenot,  p.  220, 

A  witness  having  been  impeached  by  evidence  of  declarations  incon- 
sistent with  his  testimony  can  be  corroborated  by  evidence  of 
other  declarations  corresponding  with  his  testimony  made  prior 
to  impeaching  statement. 

The  dangerous  character  of  a  third  person,  present  at  the  homicide, 
who  made  no  demonstration  against  the  deceased,  and  had  no 
difQculty  with  him,  is  not  admissible  in  evidence. 

As  a  general  rule,  the  questions  put  to  a  witness  must  call  for  hia 
knowledge  of  some  fact ;  they  must  not,  save  in  special  cases, 
be  framed  to  elicit  the  impressions  or  opinions  of  a  witness. 

It  is  not  error  on  the  part  of  the  court  to  refuse  to  give  an  instruc- 
tion which  had  already,  in  substance,  been  given  in  the  general 
charge  to  the  jury. 

State  V8.  Fontenotf  p.  283. 

Gband  Jury. 

A  member  of  the  grand  jury  can  not  be  permitted  to  impeach  its 
finding,  by  testifying  he,  as  a  witness  before  that  body  to  sup- 
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port  the  indictmenty  was  not  sworn.   1  Bishop,  Sees.  874,  873;  1 
Wharton's  Criminal  Law,  Sec.  509;  38  An.  680. 

State  V8,  Comeau,  p.  249. 

Indictment. 

The  objection  of  an  accnsed  that  the  property  he  was  convicted 
of  stealing  was  imperfectly  and  incompletely  described  in 
the  indictment  shonld  be  taken  by  demurrer  or  a  motion  to 
quash  the  indictment  before  the  jury  is  sworn.  It  is  too  late 
to  nrge  snch  an  objection,  as  being  one  apparent  on  the  face  of 
the  indictment,  on  a  motion  in  arrest  of  judgment. 

State  vs.  Thomas^  30  An.^  p.  600. 

Revised  Statutes,  Sec.  1064. 

State  V8,  Polite  Jim,  p.  267. 

Attobney  to  Rbpbebbnt  Statb. 

There  is  nothing  illegal  in  the  appointment  of  the  attorney  to  rep* 
resent  the  State,  under  the  statute  of  1886.  The  signature  to 
the  indictment  as  acting  ''  District  Attorney"  was  not  an  irreg- 
ularity  vitiating  the  indictment. 

State  V8.  ForUenot,  p.  283. 

An  information  framed  in  the  language  of  Art.  852,  Revised  Statutes, 
charges  an  offence  under  the  laws  of  the  State.  The  offence  of 
entering  a  dwelling  with  the  intent  to  kill  and  the  stabbing  of  a 
person  therein,  with  latent  to  kill,  may  be  prosecuted  in  one 
indictment. 

It  is  not  necessary,  under  the  Sec.  854  of  the  Revised  Statutes,  to 
charge  that  the  person  stabbed  was  lawfully  in  said  house. 

The  closing  of  the  information  *'  contrary  to  the  form  of  the  stat- 
ute," etc.,  applies  to  each  count,  and  it  is  not  necessary  to 
insert  these  words  after  the  several  counts. 

Formal  defects  in  an  indictment,  and  duplicity  alleged  therein,  are 
cured  by  verdict. 

District  judges  are  authorized  to  order  special  jury  terms  at  which 
both  civil  and  criminal  eases  can  be  tried. 

State  na.  Soottj  p.  293. 
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Res  Qestjb. 

Acts  and  declarations  of  participants  in  a  transaction  constitate 
parts  of  the  rea  gestm^  and  proof  of  same  is  admissible. 

Testimony  tending  to  show  that  the  deceased  had  suspected  the 
accused  of  stealing  his  wood,  and  had  been  watching  him,  to  the 
knowledge  of  the  accused,  is  admissible  for  the  purpose  of 
showing  motive  in  committing  the  homicide. 

It  is  not  competent  for  the  accused  to  prove,  as  an  element  of 
defence,  that  his  conduct  had  been  exemplary  during  his  incar- 
ceration in  jail.  Such  testimony  exclusively  appertains  to  the 
Ben te nee. 

The  peaceable  character  of  the  defendant  can  not  be  established  by 
witnesses  who  have  not  resided  in  his  neighborhood  for  seven 
and  eleven  years. 

Previous  threats  of  the  deceased  can  not  be  introduced  as  the  basis 
of  proof  of  his  bad  and  dangerous  character,  when  the  testimony 
discloses  that  the  accused  was  the  aggressor  in  the  homicidal 
affray. 

State  V8.  Eugene  Fontenatj  p.  305. 

Jurors. 

That  a  jury  was  ordered  and  summoned  to  attend  at  a  civil  term  of 
the  District  Court  in  one  of  the  parishes  of  the  State,  whereat 
the  grand  jury  who  found  the  indictment  against  the  defendant, 
and  the  petit  jury  who  tried  and  convicted  him,  were  selected 
and  organized,  is  not  ground  for  new  trial  or  arrest  of  judgment. 

State  V8.  DickerBonj  p.  808. 

Threats,  Witnesses. 

On  an  indictment  for  murder,  threats  of  violence  against  the  deceased 
by  the  accused  are  admissible  to  show  malice  on  his  part.  1 
Bishop  Crim.  Law,  IlIO;  34  An.  1012;  36  An.  859. 

On  the  cross-examination  of  witnesses  to  prove  the  good  character 
of  the  accused  for  peace  and  quietness,  they  may  be  asked  if 
they  had  not  heard  particular  acts  of  violence  imputed  to  the 
accused.  Reputation  is  derived  from  what  people  generally  say 
of  the  party  whose,  character  is  the  subject  of  investigation,  and 
the  witness  testifying  to  the  good  he  has  heard  of  the  party  may 
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be  asked  on  the  cross -examination  if  he  has  not  also  heard  evil 
condoct  attributed  to  the  party.  8  Rice  on  Ey.,  p.  604,  Sec. 
376;  1  Taylor,  Sec.  852;  2  Starke,  804. 

The  wife  is  not  a  competent  witness  for  or  against  the  husband  in 
the  criminal  prosecution  against  him.  The  Article  2281  and  Acts 
of  the  Legislature  Nos.  29  and  59  of  1886  and  1888,  applying  only 
to  testimony  in  civil  cases,  have  no  purpose  to  affect  the  rule 
excluding  the  wife  as  a  witness  for  or  against  the  husband  in 
criminal  prosecutions ;  the  only  exceptions  in  such  proceedings 
are  when  from  necessity  the  wife  testifies  to  crimes  in  respect  to 
her  person,  and  the  other,  limited  exceptions  have  no-  perti- 
nence here.     1  Qreenl.,  Sec.  343. 

State  V8.  Pain,  p.  311. 

New  Trial. 

An  application  for  a  new  trial  of  the  accused,  convicted  of  murder, 
supported  by  his  affidavit  that  he  has  learned,  since  the  convic- 
tion,  of  witnesses  who  will  testify  to  his  innocence;  that  the 
offence  was  committed  by  another,  and  that  if  allowed  until  the 
succeeding  day  he  will  produce  the  witnesses  or  their  affidavit, 
affords  a  basis  for  the  allowance  of  the  brief  delay  asked  and 
should  have  been  afforded  the  accused.  State  vs.  Hyland,  86 
An.  87. 

State  V8.  Armstrong,  p.  314. 

Jurors. 

The  Court  adverts  to  the  tr ast  reposed  by  the  law  in  the  jury  commis- 
sioners, and  affirms  the  judicial  function  to  afford  relief  when  in 
the  composition  of  the  array  of  jurors  th3  right  of  the  accused 
to  a  fair  trial  is  infringed. 

The  members  of  an  association  to  aid  in  the  prosecution  of  a  partic- 
ular class  of  offences,  and  those  in  sympathy  with  the  association 
and  who  contribute  money  for  the  purposes  of  the  organization, 
are  not  competent  jurors  to  try  an  indictment  for  the  offence  of 
the  class,  to  prosecute  which  the  association  is  founded  and  the 
money  subscribed.     4  Gray,  18;  47  An.  193. 

State  V8,  Moore,  p.  380. 
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In  order  that  a  confession  may  be  proven  it  is  not  necessary  to 
repeat  the  words.  It  is  enough  if  the  substance  of  the  confes- 
sion be  given. 

On  the  trial  for  the  burglarious  entry  with  intent  to  kill,  evidence 
that  the  defendant  shot  the  prosecuting  witness,  wliile  in  the  act 
of  committing  the  crime  charged,  is  admissible  as  part  of  the 
res  geatsB, 

In  case  of  alleged  burglary  the  impulsive  utterances  of  a  member  of 
the  family,  in  the  presence  of  the  accused,  and  while  he  is 
in  the  act  of  committing  the  crime  charged,  as  part  of  the 
res  gestm,  is  evidence. 

State  vs,  DesrocheSf  p.  428. 

If  before  the  jury  has  been  completely  impaneled,  one  of  the  jurors, 
who  has  been  accepted  and  sworn,  is  taken  ill  and  can  not 
serve,  it  is  no  ground  of  complaint  that  the  court  should  have 
excused  him,  called  an  additional  juror  and  sent  the  case  to 
trial. 

The  State  has  the  right  on  cross-examination  of  defendant's  wit- 
nesses to  cross -examine  them  in  respect  to  their  relations  with 
the  accused  in  order  to  ailect  the  weight  and  credibility  of  their 
evidence,  and  this,  though  the  examination  may  cover  matters 
not  touched  on  by  the  witnesses  in  their  direct  examination.  83 
An.  538,  State  vs.  Willingham;  Ibid.,  page  737,  State  vs. 
Gregory. 

State  vs.  Johnson,  p,  437. 

A  simple  remark,  made  by  the  judge  to  defendant's  counsel,  during 
the  progress  of  the  trial,  thai  he  seemed  **  to  want  no  testimony 
except  what  suits  his  side  of  the  case;"  and  that  he  propounded 
to  him  the  question:  *'  Are  you  afraid  of  your  witness?"  do  not 
amount  to  a  comment  upon  the  testimony,  nor  the  intimation  of 
an  opinion  in  reference  to  the  testimony. 

The  trial  judge  is  not  in  duty  bound  to  give  any  special  instruction  to 
a  jury  which  is  not  applicable  to  the  proven  facts  In  the  case; 
and,  in  the  absence  of  proof  disclosing  that  two  defendants  are 
husband  and  wife,  it  would  have  been  improper  and  misleading 
to  the  jury  for  the  judge  to  have  given  them  instructions  with 
regard  to  the  exercise  of  coecion  and  marital  influence. 
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Motions  for  new  trials  shonid  contain  all  the  stands  which  defend- 
ants rely  upon  to  have  verdicts  set  aside.  The  filing  and  over- 
rnling  of  one  exhaosts  the  right. 

Had  the  requested  instniction  been  given  the  trial  judge  woold  have: 
assumed  that  the  defendants  were  husband  and  wife. 

The  trial  judge  denies  that  there  was  any  evidence  of  that  fact. 

It  was  a  question  of  fact  for  the  jury,  and  the  trial  judge  properly- 
declined  to  assume  that  there  was  a  marriage. 

If  it  be  granted  that  the  accused  were  husband  and  wife,  the  doctrine 
of  presumed  coercion  does  not  apply  in  cases  of  murder. 

State  V8,  Barnes  et  al.,  p.  460. 

CONTBADICTOBY    STA'TOMENTS. 

The  court  applies  the  rule  excluding  proof  of  contradictory  state- 
ments of  a  witness,  unless  his  attention  has  been  first  directed 
to  the  statements  and  the  opportunity  for  explanation  thuB 
ailorded  him.     1  Qreenleaf  on  Ev.,  Sec.  462. 

Such  statements,  the  required  basis  for  the  proof  of  them  previously 
supplied,  are  admissible  to  impeach  the  credit  of  the  witness;  if 
the  statements  are  sought  to  be  put  in  evidence  for  any  other 
purpose  they  are  inadmissible  because  hearsay. 

State  V8  DelaneuvUle,  p.  502. 
State  V8.  Fontenot,  p.  28B. 

Dyinq  Declarations. 

A  complete  foundation  has  been  laid  for  the  introduction  of  dying 
declarations  in  evidence  by  making  proof  that  the  attending 
physician  bad  told  the  deceased  tl^t  his  wounds  were  danger- 
ous; that  the  deceased  had  stated  that  he  was  going  to  die;  that 
at  the  time  of  making  his  statement  his  extremities  were  cold, 
and  shortly  afterward  he  died . 

The  evidence  objected  to  as  new  evidence  not  in  rebuttal  not  being 
before  us,  we  must  accept  the  trial  judge's  statement  that  it  was 
not,  and  sustain  his  rulings  conformably  thereto. 

State  V8,  Baker  Smith,  p.  533. 

The  disqualification  of  a  juror  can  not  be  taken  advantage  of  in  a 
motion  in  arrest  of  judgment. 
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The  Supreme  Court  will  not  interfere  with  the  rolings  of  the  trial 
Jndge  relating  to  the  argnment  and  conduct  of  counsel  in  the 
trial  of  cases. 

The  trial  judge  instructs  the  jury  as  to  the  law  applicable  to  the  case, 
and  if  an  erroneous  statement  of  the  law  has  been  made  by 
counsel,  it  can  be  corrected,  and  the  law  applicable  to  the  case 
given  in  his  charge  by  the  trial  judge.  If  he  fails  to  do  so,  the 
party  complaining  has  his  remedy  by  asking  for  special  instruc- 
tions, and  if  refused,  the  reserving  of  a  bill. 

State  V8,  Chevia,  p.  575. 

The  offences  of  aftsaulting  by  shooting,  or  with  intent  to  commit  the 
crime  enumerated  in  the  statute  when  embraced  in  one  act,  may 
be  charged  conjunctively  in  one  count.  Wharton's  Criminal 
Law,  Sec.  390;   34  An.  529;    36  An.  458;    87  An.  768. 

State  V8.  Romu8,  p.  581. 

Section  8381,  Revised  Statutes,  which  requires  a  prosecution  in  the 
name  of  the  State  against  a  delinquent  road  overseer,  contains 
the  essential  description  of  a  crime  or  offence,  and  a  road  over- 
seer, indicted  under  said  section,  is  an  incompetent  grand  juror. 

The  qualifications  of  both  grand  and  petit  jurors  are  fixed  in  Sec.  1 
of  Act  89  of  1894. 

Where  the  defendants  do  an  unlawful  act,  such  as  the  wrecking  of  a 
train,  with  felonious  intent,  and  death  ensues,  in  order  to  convict 
the  defendants  of  murder  it  is  not  required  that  they  should  be 
primarily  convicted  of  train  wrecking.  It  is  competent  to  prove 
the  wrecking  of  the  train  by  the  defendants,  not  only  as  the 
means  which  occasioned  the  death,  but  to  establish  the  degree  of 
defendants'  guilt. 

Statements  of  one  of  two  defendants,  charged  with  the  commission 
of  the  same  offence,  are  admissible  evidence,  although  they  im- 
plicate the  other,  in  whose  presence  they  were  not  made,  if  such 
statements  are  restricted  to  the  party  making  them,  and  the  part 
relating  to  the  other  defendant  is  stricken  out. 

State  V8.  Thibodaux,  p.  600. 

la  an  indictmenb  for  larceny  from  uaknown  owners  it  is  competent 
for  the  prosecution  to  prove  that  the  property  found  in  posses- 
sion of  the  defendant  did  not  belong  to  him. 
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On  the  trial  for  stealing  hogs  from  unknown  owners  it  is  proper  to 
show  that  the  ear  marks  on  the  ears  foand  in  defendant's  pos- 
session was  not  defendant's  mark. 

It  is  competent  to  ask  the  defendant,  who  is  a  witness  on  his  own 
behalf,  if  he  is  charged  with  other  offences,  and  whether  there 
are  other  bills  pending  against  him.  The  inquiry  into  a  wit- 
ness' credibility  is  always  permitted.     State  vs.  Murphy,  45  An. 

958. 

State  V8.  Southemj  p.  629. 

The  court  is  not  bound  to  assign  connsel  to  accused  unless  upon  his 
own  request,  and  if  he  fails  to  make  the  request  or  to  apply  for 
a  continuance  on  the  ground  of  absence  of  counsel  of  record, 
but  is  ready  for  trial,  the  mere  fact  that  the  trial  proceeded 
without  the  aid  of  counsel  does  not  constitute  error  nor  a  ground 
upon  which  to  base  a  demand  for  a  new  trial.  25  An.  381;  88 
An.  979;  37  An.  606;  89  An.  19. 

Declarations  made  by  a  defendant's  counsel  in  a  motion  for  a  trial 
that  accused  had  a  good  defence  is  a  mere  conclusion.  Facts 
should  be  set  out  by  which  the  court  could  determine  the  cor- 
rectness of  the  conclusion  that  the  accused  could  have  been  re- 
lieved  from  the  disadvantages  referred  to  by  the  assistance  of 

counsel. 

State  v8.  Perry,  p.  661. 

In  an  indictment  for  perjury  the  use  of  the  word  '*  feloniously"  is  not 
necessary  to  describe  the  offence.  If  the  indictment  charges  the 
offence  in  the  statutory  description  it  is  sufficient.  Corrupt, 
wilful  and  false  swearing  to  an  affidavit  for  a  continuance  is  em- 
braced  within  Sec.  857,  R.  S. 

The  word  **  feloniously  "  is  essential  in  indictments  only  when  it  is 
used  in  the  statute  describing  the  offence,  or  where  the  statute 
refers  to  the  common  law  offence  only  by  name,  and  its  use  was 
essential  in  an  indictment.  But  where  a  common  law  offence  is 
referred  to,  and  it  is  preceded  by  a  statutory  description,  an  in- 
dictment following  the  statutory  description  is  sufficient. 

State  vp.  Matlock,  p.  663. 
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Prbscbiftion. 

Act  50  of  1894,  amendiag  Revised  Statutes,  Sec.  968,  declares  that 
prescription  shall  not  apply  to  any  conviction  of  a  lesser  crime 
or  offence  nnder  an  indictment  for  wilful  murder,  arson,  rob- 
bery, forgery  or  counterfeiting;  but,  on  the  contrary^  said  pre- 
scription, or  exception  shall  not  be  pleadable  against  such  an 
offence. 

It  was  the  evident  intention  of  the  Legislature  that  this  statute 
should  go  into  operation  and  have  effect  at  once,  and  that 
thereafter  such  exception  should  not  be  pleadable  at  all. 

State  V8.  Bellf  p.  736. 

SuRBTY  ON  Bond. 

The  surety  on  an  appearance  bond  is  not  released  from  liability 
because  of  the  inexact  language  in  the  bond  describing  the 
offence,  least  of  all  when  it  contains  the  condition  the  accused 
will  not  depart  the  court  without  leave.    13  An.  268 ;  40  An.  722. 

State  V8.  Arledge,  p,  774. 

OONTRADIOTORY    STATEMBNTS. 

The  rule  that  statements  of  the  witness  out  of  court  contradictory 
to  his  testimony  can  not  be  proved  unless  he  is  first  afforded  the 
opportunity  of  denial,  admission  or  explanation,  is  enforced 
whether  the  imputed  contradictions  are  offered  to  impeach  the 
credit  of  the  witness  or  to  show  his  malice  to  the  accused.  1 
Greenleaf  on  Evidence,  Sees.  476,  476,  477;  Starkle  on  Evi- 
dence, S.  P.  239,  240. 

If  the  witness  admits  the  contradictory  statements  the  accused  can 
offer  no  proof  of  the  contradictions  thus  admitted,  although 
such  proof  is  proposed  to  be  given  to  show  the  falsity  of  the 
explanations  of  the  witness  why  he  made  the  statements  con- 
tradictory to  his  testimony.  Wharton's  Criminal  Evidence,  Sec. 
483;  Rapalge,  Law  of  Witnesses,  Sec.  204. 

Although  a  defence  witness  has  been  cross-examined  and  dismissed 
without  being  questioned  as  to  contradictory  statements  out  of 
court  imputed  to  him,  and  although  other  defence  witnesses 
havo   been  cross-examined  and  dismissed,  yet  the  State,    not 
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having  commenced  rebntting,  may  be  permitted  to  recall  and 
examine  the  defence  witness  to  lay  the  basis  for  contradicting 
him  and  to  prove  such  contradictory  statements;  it  appearing 
by  the  bill  that  the  District  Attorney  learned  of  the  statements 
after  the  cross-examination  of  the  witness,  the  recall  operating 
no  delay  and  cansing  no  denial  of  any  right  of  the  accused.  8 
Rob.  562;  29  An.  716;  88  An.  982;  47  An.  836. 

State  V8.  Ooodbier,  p.  770. 

When  a  bill  of  exception  leaves  this  court  uninformed  as  to  the 
grounds  upon  which  the  motion  complained  of  was  overruled, 
matters  are  left  just  where  the  ruling  of  the  judge  left  them. 

On  an  indictment  (Act  No.  8,  1870,  Ex.  Sess.,  Sec.  8)  for  <<  shoot- 
ing at  any  dwelling  house,  school  house,  church  house  or  out- 
house, any  person  or  persons  being  lawfully  therein,"  it  is  not 
necessary  to  set  out  in  the  indictment  the  names  of  the  person 
or  persons  alleged  to  have  been  lawfully  in  the  house. 

State  V8,  Camphelly  p.  781. 

Kindred  offences,  generic  in  kind,  growing  out  of  the  same  transac- 
tion, may  be  charged  in  the  same  indictment,  provided  they  be 
incorporated  in  separate  counts. 

The  State  does  not  waive  the  right  to  peremptorily  challenge  a  juror 
after  he  has  been  examined  and  turned  over  to  the  defence.  It 
is  within  the  discretion  of  the  trial  judge  to  allow  a  peremptory 
challenge  after  the  juror  has  been  sworn. 

It  is  sufficient  in  an  indictment,  to  negative  prescription,  to  aver  that 
the  crime  was  never  made  known  to  any  officer  of  the  State  of 
Louisiana  qualified  and  authorized  to  direct  a  prosecution. 

State  V8,  Wren  &  Harville,  p.  803. 

Changb  of  Vbnue. 

Ttie  judgment  refusing  the  change  of  venue  applied  for  by  the  ac- 
cused is  not  appealable  apart  from  the  appeal  from  the  sentence 
accorded  him  by  the  Constitution  and  laws.     Constitution,  Art. 

81;  R.  S.  1031. 

State  V8.  Hart,  p.  1008. 
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An  infoi^mation  founded  upon  the  Revised  Statutes,  Sec.  791,  which 
charges  that  the  defendant  did  feloniously,  wilfully  and  mali- 
ciously cut  a  person  named  with  a  dangeroas  weapon,  with  intent 
to  commit  murder,  is  good  and  sufficient  in  law. 

State  V8.  WashingUm,  p.  1361. 

Warrant  op  Abbbbt. 

The  warrant  of  arrest  is  sufficient  authority  not  to  order  the  release 

of  the  prisoner. 
The  District  Court  in  whose  jurisdiction  it  is  charged  a  crime  was 

committed  has  cognizance  of  the  case. 

State  on  the  relation  of  Rhodes,  p.  1863. 

The  defendant  having  been  indicted  for  the  larceny  of  a  skiff,  and 
the  proof  showing  that  he  was  found  in  possession  of  the  prop- 
erty apparently  stolen  recently,  it  was  competent  for  him,  aa  a 
witness  in  his  own  behalf,  to  negative  the  existence  of  felonious 
intent  by  stating  that  he  had  taken  the  skiff  for  the  purpose  of 
evading  arrest  under  a  warrant  for  robbery,  and  had  carried  with 
him  a  friend  by  whom  it  was  to  be  returned  to  the  owner. 

Such  testimony  is  perfectly  competent  and  admissible.  It  is  for  the 
jury  to  determine  what  weight  such  evidence  is  entitled  to,  as 
well  as  the  credibility  of  the  witness. 

State  V8.  Dillon,  p.  1366. 

A  party  may  be  charged  in  separate  counts  in  the  same  indictment 
with  burglary  and  larceny. 

State  VB,  Huey,  p.  1382. 

On  the  trial  of  a  party  accused  charged  '<  with  shooting  with  intent 
to  murder  ''  it  is  sufficient  for  the  court  to  charge  that  it  de- 
volved upon  the  State  to  prove  beyond  reasonable  doubt  that 
the  shooting  was  done  wilfully,  maliciously  and  with  malice 
aforethought. 

Under  such  a  charge  it  would  be  impossible  for  a  jury  to  bring  in  a 
verdict  of  conviction  unless  the  condition  of  the  evidence  was 
such  as  would  forcedly  beyond  a  reasonable  doubt,  exclude  the 
hypothesis  of  the  shooting  having  been  accidental. 

StaU  V8.  Allen,  p.  1387. 
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An  instruction  which,  enumerating  a  certain  evidential  state  of  facts, 

closes  by  instructing  the  jury  that  if  they  found  such  a  state  of 

facts  to  have  been  established  beyond  a  reasonable  doubt,  the 

jury  must  And  the  accused  *'  guilty,"  if  allowable,  is  exceedingly 

dangerous. 

State  vs.  Lima,  p.  1202. 

Insanity. 

Where  a  party  has  been  indicted  and  his  counsel  suggests  his  insanity 
before  trial,  and  a  commission  is  appointed  to  inquire  into  his 
mental  condition  and  reports  him  to  be  insane,  and  the  jury 
returns  a  verdict  accordingly,  and  the  judge  of  the  Criminal  Dis- 
trict Court  remands  him  to  the  parish  prison,  without  a  commit- 
ment to  the  insane  asylum,  the  judge  of  the  Civil  District  Court 
has  authority,  under  Sec.  1768,  B.  S.,  to  inquire  into  the  facts 
and  circumstances  of  the  case,  and  if,  in  his  opinion,  he  is  dan- 
gerous to  the  citizens  and  the  peace  of  the  State,  to  commit 
him  to  the  insane  asylum  of  the  State. 

State  ex  rel,  Kennedy  vs.  Sheriff,  p.  1280. 

A  refusal  to  allow  a  peremptory  challenge  will  not  avail  a  defendant 
when  it  is  not  claimed  that  in  consequence  of  the  judge's  ruling 
defendant  has  been  compelled  to  accept  an  obnoxious  juror. 
88  An.  480. 

An  exception  to  the  charge  of  the  judge,  that  it  was  calculated  to 
injure  the  party  accused,  is  entirely  too  general  and  sweepiug. 

The  judge  properly  refused  to  charge  the  jury  on  abstract  questions 
of  law. 

State  V8.  TibbSj  et  al.  p.  1279. 

Dying  Declaration. 

A  declaration  made  by  a  person  in  articulo  mortis,  reduced  to  writ- 
ing by  his  attending  physician,  signed  by  the  declarant,  and  his 
signature  attested  by  a  justice  of  the  peace,  is  admissible  in 
evidence  as  a  dying  declaration,  the  only  objection  being  that 
having  been  thus  written,  it  was  not  in  proper  form,  and,  there- 
fore, incompetent  and  inadmissible   as  secondary  and  hearsay 

testimony. 

State  vs.  Par  ham  y  p,  1809. 
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An  iofoi^mation  founded  npon  the  Revised  Statutes,  Sec.  791,  which 
charges  that  the  defendant  did  feloniously,  wilfully  and  mali- 
ciously cut  a  person  named  with  a  dangerous  weapon,  with  intent 
to  commit  murder,  is  good  and  sufficient  in  law. 

State  vs.  Waahingtofiy  p.  1861. 

Warrant  of  Arrbbt. 

The  warrant  of  arrest  is  sufficient  authority  not  to  order  the  release 

of  the  prisoner. 
The  District  Court  in  whose  jurisdiction  it  is  charged  a  crime  was 

committed  has  cognizance  of  the  case. 

State  on  the  relation  of  Rhodes,  p.  1363. 

The  defendant  having  been  indicted  for  the  larceny  of  a  skiff,  and 
the  proof  showing  that  he  was  found  in  possession  of  the  prop- 
erty apparently  stolen  recently,  it  was  competent  for  him,  as  a 
witness  in  his  own  behalf,  to  negative  the  existence  of  felonious 
.  intent  by  stating  that  he  had  taken  the  skiff  for  the  purpose  of 
evading  arrest  under  a  warrant  for  robbery,  and  had  carried  with 
him  a  friend  by  whom  it  was  to  be  returned  to  the  owner. 

Such  testimony  is  perfectly  competent  and  admissible.  It  is  for  the 
jury  to  determine  what  weight  such  evidence  is  entitled  to,  as 
well  as  the  credibility  of  the  witness. 

State  V8.  Dillon,  p.  1365. 

A  party  may  be  charged  in  separate  counts  in  the  same  indictment 
with  burglary  and  larceny. 

State  V8.  Huey,  p.  1882. 

On  the  trial  of  a  party  accused  charged  *'  with  shooting  with  intent 
to  murder*'  it  is  sufficient  for  the  court  to  charge  that  it  de- 
volved upon  the  State  to  prove  beyond  reasonable  doubt  that 
the  shooting  was  done  wilfully,  maliciously  and  with  malice 
aforethought. 

Under  such  a  charge  it  would  be  impossible  for  a  jury  to  bring  in  a 
verdict  of  conviction  unless  the  condition  of  the  evidence  was 
such  as  would  forcedly  beyond  a  reasonable  doubt,  exclude  the 
hypothesis  of  the  shootiug  having  been  accidental. 

StaU  vs.  Allen,  p.  1887. 
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In  criminal  cases  where  there  is  no  bill  of  exception,  nor  assignment 
of  errors,  and  there  is  no  error  patent  upon  the  face  of  the 
record — the  judgment  of  the  District  Court  will  be  affirmed. 
State  vs.  Behan,  20  An.  886;  State  vs.  Kreppt,  20  An.  402. 

StcUe  V8.  Dams  et  al.,  p.  1888. 

The  court  affirms  the  rule  that  the  statement  of  observers,  not  par- 
ticipants in  the  act,  the  subject  of  investigation,  are  not  admis- 
sible as  rea  geatm.    Wharton's  Criminal  Evidence,  Sees.  262,  268; 

39  An.  472;  42  An.  996. 

State  V8.  Ramaey,  p.  1407. 

Ckmfession, — The  hope  of  immunity  (no  promise  of  immunity  having 
been  made)  is  not  such  inducement  as  to  make  the  confession 
iu  admissible. 

Chnapiracy. — ^The  proper  foundation  having  been  laid  and  the  con- 
spiracy sufficiently  established,  the  act  done  by  one  in  further- 
ance of  the  unlawful  design,  is,  in  law,  the  act  of  all,  and 
the  declaration  of  one  of  the  accused,  at  the  time  of  doing  such 
act,  is  evidence  against  the  others. 

Charge  of  the  Court — ^Although  it  is  made  the  duty  of  the  court 
to  instruct  the  jury  not  to  base  any  presumption  against  the 
accused  upon  the  ground  that  he  has  not  chosen  to  testify ;  the 
defendant,  may,  in  effect,  waive  the  instruction. 

Jurors  on  Voir  Dire. — The  information  furnished  to  the  District 
Attorney  aboot  the  fairness  and  responsibility  of  certain  jurors 
was  not  attended  with  circumstances  of  impropriety. 

Navfhe  of  the  Deceased. — ^The  proceedings  were  regular  and  the 
rulings  correct,  except  in  one  particular — the  principal  was 
not  informed  by  the  indictment  for  the  murder  of  what  person 
he  is  accused,  and  the  accessories  before  the  fact  are  charged 
with  having  feloniously  counseled  and  procured  the  homicide  of 
a  person  not  named  or  identified. 

State  VB,  Qriffln  et  a2.,  p.  1409. 

Contradictory  Statements. 
A  witness  having  testified  that  the  accused  was  about  to  return  the 
property  to  the  owner;   in  order  to  answer  the  charge  brought 
against  the  accused,  by  proving  that  he  did  not  intend  to  steal 
the  property. 
108 
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The  circamstances  of  the  alleged  prior  statement  was  first  placed 
before  the  witness,  with  sai&cient  clearness,  to  identify  the  occa- 
sion referred  to. 
Held :  that  for  the  purpose  of  throwing  discredit  on  the  testimony  of 
•  the  witness,  the  question  of  the  prosecnting  officer  was  proper  to 
show  that  she  had  on  a  former  occasion  made  statements  incon- 
sistent with  the  evidence  she  had  given. 

State  V8.  Scott^  p.  1419. 

Vbnire. 

A  motion  to  quash  a  venire  must  be  filed  on  the  first  day  of  the  term 
at  which  the  indictment  is  found,  or  exceptional  circumstances 
shown  \^hich  rendered  compliance  with  the  rule  of  law  impracti- 
cable. 

The  object  of  this  rule  is  to  speed  the  administration  of  justice,  and 
it  must  be  rigidly  enforced,  except  in  cases  of  great  urgency,  and 
when  enforcement  would  operate  injuriously  to  the  defendant. 

State  V8,  Collin8j  p.  1454. 

Substantially,  the  law  of  self-defence,  as  given  by  the  court  in  its 
general  charge,  covered  the  principle  of  law  involved  in  the 
request  made  in  behalf  of  the  defendant  for  special  instruc- 
tions to  the  jury  on  the  subject  of  self-defence. 

It  was,  therefore,  not  error  to  decline  to  give  the  special  instruc- 
tions. 

Where  there  was  no  testimony  to  prove  the  character  of  the 
deceased,  the  court  could  not  be  required  to  instruct  the  jury  as 
to  weight  to  be  gven  to  character,  as  the  instructions  would 
have  had  no  relevancy  to  the  evidence  in  the  case. 

The  jury  was  properly  instructed  in  so  far  as  relates  to  a  provocation 
by  an  antecedent  wrong  committed,  which  may  have  been  felt 
by  the  accused. 

The  omission  in  defining  the  crime  charged,  which  the  judge  was  not 
requested  to  supply,  is  not  error. 

As  relates  to  the  character  of  the  accused  and  the  error  urged  to  the 
charge  in  that  particular,  the  following  rule  applies : 

Where  there  is  no  bill  of  exceptions  or  assignment  of  error  the  judg- 
ment will  be  affirmed. 

State  va,  Scossont,  p,  1464. 
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Scruples  op  a  Juror  Against  Capital  Punishment. 

The  conrt*  may  on  the  motion  of  the  prosecution  stand  the  jnror 
aside  when  he  has  a  fixed  opinion  against  capital  punishment. 
Bat  the  defendant  can  not  challenge  him  upon  that  ground,  par- 
ticularly if  the  juror  himself  does  not  ask  to  he  excused  from 
serving.     The  challenge  was  properly  denied  by  the  court. 

Threats. 

In  order  to  be  admissible  as  evidence  a  threat  should  Indicate  an 
intention  to  take  the  life  of  the  one  threatened. 

Character  of  the  Deceased. 

The  foundation  was  not  laid  to  admit  testimony  to  prove  the  charac- 
ter of  the  deceased  by  proving  that  an  assault  was  about  to  be 
committed,  and  that  the  assailed  standing  his  ground  killed  his 
assailant,  although  not  in  peril  of  life  or  exposed  to  suffer  great 
bodily  harm. 

State  VB,  Compagnet,  p.  1470. 

It  is  sufficient  that  an  indictment  framed  under  the  provisions  of  a 
statute  denouncing  a  statutory  oilence  should  charge  a  violation 
thereof  in  the  identical  language  of  the  statute,  or  that  of 
similar  import. 

An  indictment  charging  in  one  count  the  malicious  altering  of  the 
mark  or  brand  of  one  hog,  and  in  another  count  the  larceny  of 
one  hog,  is  sufficient  in  law. 

An  indictment  charging  in  one  count  the  malicious  altering  of  the 
mark  or  brand  of  a  hog,  the  property  of  a  certain  person  named, 
and  in  another  count  the  larceny  of  a  hog,  the  property  of  the 
same  person  named,  does  not  necessarily  denounce  two  con- 
temporaneous acts  forming  parts  of  the  same  transaction,  so  as 
to  render  two  distinct  and  separate  sentences  thereunder  null 
and  void.  Being  two  distinct  offences  of  the  same  generic 
characters  same  were  pleadable  in  one  and  the  same  indictment 
in  two  separate  counts. 

State  V8.  Stelly,  p.  1478. 
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The  appointment  of  a  jury  commission  and  the  drawing  of  a  jory  by 

it  nnder  a  law  which  has  not  been  promulgated  are  illegal,  null 

and  void. 

State  vs,  Bruno  J  p.  1481. 

While  to  sustain  a  conviction  for  larceny  it  should  be  proven  that  the 
goods  and  chattels  alleged  to  have  been  stolen  were  feloniously 
stolen,  taken  and  carried  away,  the  indictment  is  not  fatally  de- 
fective if  the  word  **  away  "  is  omitted  and  the  meaning  is  sup- 
plied by  other  words. 

The  words  <^  feloniously  steal,  take  and  carry"  mean  the  felonious 
taking  and  carrying  away  the  personal  goods  of  another. 

State  V8.  Parry,  p.  1483. 

There  is  no  occasion  for  the  reduction  of  testimony  to  writing  wh€>n 
the  evidence  against  the  accused  has  been  rejected  and  disal- 
lowed as  incompetent  and  inadmissible. 

It  is  not  the  duty  of  the  clerk  of  court  to  reduce  to  writing  special 

charges  which  the  counsel  of  defendant  desires  the  trial  judge 

to  give  to  the   jury,  for  the  purpose  of  settling  a  difference 

between  the  judge  and  counsel  as  to  what  were  the  precise  terms 

of  the  alleged  special  charge. 

St<Ue  V8,  Wright,  p.  1488. 

The  Act  No.  118  of  1899i  which  provides  ''  for  the  manner  in  which 
bills  of  exception  shall  be  taken  in  the  trial  of  criminal  cases," 
requires  that  the  '<  statement  of  facts  "  which  in  case  of  appeal 
is  to  be  attached  to  the  ''  bill  of  exception  "  is  to  be  made  under 
orders  of  Court  and  is  not  to  be  made  out  by  the  clerk  of  his 
own  motion  or  simply  at  the  instance  of  counsel. 

A  bill  of  exception  taken  by  a  defendant  to  the  ruling  of  the  judge 
should  be  written  up  and  submitted  to  the  District  Attorney  and 
to  the  judge  for  examination  and  signature,  the  opportunity 
should  be  afiPorded  the  court  of  ascertaining  whether  the  state- 
ments of  the  bill  presented  for  signature  are  correct  and  for 
such  statement  and  explanation  by  the  Court  as  to  it  may  seem 
necessary. 

It  is  the  duty  of  the  court  to  give  its  charge  in  writing,  if  requested. 
It  would  be  a  practice  not  to  be  tolerated,  that  counsel  failing 
to  make  such  request  should  be  permitted  to  make  through  the 
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clerk  an  ex-parte  statement  as  to  what  the  judge  charged  and  as 

to  what  objection  he  urged  to  the  same  as  it  was  so  declared  to 

have  been  given. 

State  V8,  Laborde^  p.  149 1. 

The  discharge  by  the  court  of  a  grand  juror  not  qualified  to  serve 

affords  the  accused  no  cause   of  complaint;  the  disqualified 

juror  not  participating  in  finding  the  indictment  against  the 

accused. 

State  V8,  Brooks,  p,  1619. 

JUROBS. 

When  a  juror  after  he  has  heard  the  case  and  retires,  but  before 
going  into  the  jury  room,  declares  that  he  will  convict  or  acquit 
the  accused,  in  other  words,  that  he  will  speedily  agree  on  a  ver- 
dict, without  reference  to  the  merits  of  the  case,  the  verdict  will 

be  set  aside. 

State  V8.  WhitCj  p.  1440. 

State  V8.  Shelby,  p.  1518. 

Grand  Jury. 

If  a  grand  jury  is  impaneled  on  the  first  day  of  the  term,  and  on  the 
second  day  it  is  discovered  that  one  of  the  jurors  is  disqualified, 
it  is  competent  for  the  court  to  discharge  him,  and  order  an 
additional  grand  juror  to  he  drawn  from  the  list  of  the  grand 
jury  furnished  by  the  jury  commissioners  for  that  term. 

State  V8.  Riez,  p.  1446. 

State  vs.  Meaux,  p,  1617. 

Not  only  error  but  injury  must  be  alleged  and  shown  to  justify  the 
reversal  of  a  judgment.     State  vs.  Kennon,  46  An.  1196. 

Affirmative  showing  should  be  made  in  the  Supreme  Oourt  to  enable 
it  to  see  for  itself  whether  the  testimony  admitted  and  declared 
to  be  irrelevant  would  be  likely  to  produce  injury  and  to  enable 
it  to  say  in  point  of  fact  it  was  irrelevant. 

In  a  criminal  case  it  is  improper  to  ask  a  witness  if  an  offer  had  not 
been  made  to  compromise  the  case.  The  rule  in  civil  matters  is 
applicable  in  criminal  matters — i.  e.,  that  mere  proposals  for  a 
compromise,  or  negotiating  to  effect  one,  are  not  generally 
admissible,  though  evidence  may  be  given'  of  any  fact  or  distinct 


1688  INDEX. 

CRIMINAL  LAW— Continued. 

liability  admitted  in  the  proposals,  negotiations  or  conversations, 
the  party  sought  to  be  affected  being  entitled  to  the  benefit  of 
the  whole  conversation  or  proposal.  This  court  again  affirms 
that  '*when  there  is  a  difference  between  the  judge  and  the 
counsel  as  to  the  circumstances  connected  with  the  bill  of  excep- 
tions the  statements  of  the  former  are  to  be  taken  as  true." 
State  vs.  Underwood,  44  An.  582. 
In  preparing  bills  of  exception  the  prosecuting  officer  and  the  coun- 
sel for  the  accused  should  each  make  recitals  of  what  the  facts 
testified  to  were,  and  not  deal  in  sweeping  declarations  on  the 
one  hand  that  the  cross -examination  was  clearly  within  the 
limitation  of  the  law,  and  on  the  other  hand  that  it  was  not. 
The  court,  standing  thoroughly  impartial  between  the  State  and 
the  prisoner,  should  make  its  own  recital  of  the  testimony  and 
not  send  cases  up  resting  for  decision  upon  mere  conclusions  of 

its  own  on  that  subject. 

State  vs.  Wrightj  p.  1625. 

An  indictment  for  rape  is  defective  that  does  not  charge  the  feloni- 
ous intent  accompanying  the  act:  The  qualification  merely  of 
the  assault  as  felonious  will  not  suffice.  42  An.  82 ;  6  An.  828 ; 
88  An.  1288. 

The  conviction  for  the  lesser  offence  is  not  supported  by  an  indict- 
ment which  neither  charges  the  greater  offence,  nor  embraces 
the  constituents  of  that  of  inferior  grades.  R.  S.,  Sec.  1058; 
29  An.  601;    88  An.  887;    20  An.  145. 

State  V8.  Porter,  p.  1589. 

In  order  to  show  that  a  witness  had  made  statements  out  of  court 
different  from  those  made  by  him  on  the  stand,  he  must  be  pre- 
viously cross-examined  as  to  such  alleged  statements.  Such 
statements  must  be  shown  by  a  bill  of  exceptions  to  be  mate- 
rial to  the  question  at  issue — the  one  made  out  of  court  must 
be  shown  to  have  been  inconsistent  with  some  fact  stated  by 
the  witness  in  his  testimony.  Rapalje  on  Witnesses,  Sees.  208, 
205;  State  vs.  Johnson,  85  An.  871. 

"  No  provocation  by  words  only,  however  opprobrious,  will  mitigate 

an  intentional  killing  so  as  to  reduce  the  killing  from  murder  to 

manslaughter." 

State  V8,  Conerly,  p.  1561. 
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Where  an  indictment  famished  a  legal  basis  for  a  conviction  apon 
it,  the  correction  of  a  manifestly  erroneoas  date  by  amendment 
may  be  permitted  when  time  is  not  of  the  essence  of  the  crime 
charged.     State  vs.  Pierre,  89  An.  916;  R.  S.  1047. 

State  V8,  Hamilton,  p.  1566. 
See  Oivil  District  Oourt. 

See  Habeas  Ck)rpu8, 

See  Prescription. 

COURTS — Jurisdiction. 

Relator  having  been  saed  in  the  Second  City  Court  of  the  city  of 
New  Orleans  for  the  sum  of  twenty  five  dollars,  as  the  amount  of 
a  caU  of  10  per  cent,  upon  five  shares  of  the  capital  stock  of  a 
corporation,  and  having  answered  that  he  was  not  the  holder  of 
said  shares  of  stock,  and  consequently  did  not  owe  the  amount 
demanded  of  him,  and  upon  that  ground  excepted  to  the  origi- 
nal jurisdiction  of  the  respondent's  court.  Held,  that  if  relator 
shall  make  good  this  defence  it  would  be  a  good  reason  why 
judgment  on  the  merits  should  go  in  his  favor,  but  not  that  the 
jurisdiction  of  respondent  should  be  defeated. 

Ex  rel,  Knoop  vs.  Judge,  p.  1027. 

DAMAGES — CONTBIBUTOBY  Neqliqenge. 

It  is  a  recognized  rule  that  before  attempting  to  cross  the  track  of  an 
electric  car  a  person  should  look  to  ascertain  whether  prudently 
the  crossing  should  be  attempted.  The  rule  contemplates  that 
this  should  be  done  at  a  time  and  place  when  the  reason  upon 
which  it  is  founded  could  be  made  effective.  When  the  law 
requires  steps  of  diligence  and  caution  it  will  not  be  satisfied  by 
the  substitution  therefor  of  va^n  and  useless  acts. 

Snider  vs,  R,  R.  Co,,  p,  1. 

Breach  of  Duty. 

In  a  suit  for  damages  for  personal  injuries  received  from  a  collision 
with  the  car  of  an  electric  car  company,  proof  that  the  company 
may  have  failed  in  its  duty  in  the  employment  of  a  particular 
motorman,  or  in  furnishing  to  a  particular  car  its  proper  equip- 
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ment,  is  not  safficient  for  a  plaintifr  to  recover.  The  proof  must 
show  that  the  accident  was  caused  by  reason  of  these  particular 
breaches  of  dnty.     42  An.  1168;  44  An.  094. 

Snider  vs.  R.  R.  Co.j  p.  1. 

Malicious  Suit — Advice  op  Counsel. 

Public  policy  favors  the  resort  to  the  courts  for  the  redress  of 
grievances  the  litigant  conceives  to  exist,  and  hence  the  law  will 
not  amerce  him  in  damages  unless  his  suit  is  malicious,  as  it  is 
not  readily  imputed  when  one  acts  under  the  advice  of  counsel. 
Constitution,  Art.  11;  18  La.  440;  28  An.  692;  46  An.  1842. 

FiBh  V8,  Egan,  Jr,^  et  al.,  p.  60. 

Conservatory  Writs. 

As  held  in  previous  decisions,  plaintiff  seeking  damages  for  seizure 
of  his  property  under  conservatory  writs  illegally  issued  will  he 
restricted  as  to  counsel  fees,  to  the  fee  for  dissolving  the  writ. 
2  La.  620;  6  An.  714;   13  An.  40. 

Fish  V8,  Egauy  Jr.-^  et  al.^  p.  60. 

A  boy  of  fourteen  years,  being  employed  in  a  tinware  factory 
to  operate  a  small  foot  machine  used  for  the  purpose  of  punch- 
ing eyes  in  small  tin  cans  that  were  being  manufactured  by 
machinery,  who  voluntarily  leaves  his  place  of  business,  and 
goes  away  to  another  part  of  the  establishment  for  the  purpose 
of  adjusting  a  belt  connecting  one  of  the  machines  of  the  fac- 
tory with  the  line  of  the  main  shaft,  and  while  thus  employed 
receives  serious  and  fatal  injuries  of  which  he  dies,  his  parents 
can  not  recover  damages  of  the  corporation. 

Daly  V8.  Manufacturing  Company,  p.  214. 

Trespass  by  Joint  Owners. 

Joint  owners  of  a  saw -mill  plant,  having  tortlously  and  wrongfully 
entered  upon  the  partnership  premises  on  a  Sunday  when  the 
other  joint  proprietor  was  absent  and  removed  therefrom  cer- 
tain important  parts  of  the  machinery  essential  to  the  operation 
of  the  mill,  and  carried  them  away,  for  the  expressed  purpose 
of  preventing  the  latter  from  operating  the  mill,  and  kept  them 
away  for  more  than  a  month,  during  which  time  the  mill  was  idle. 
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Held:  That  the  co- proprietor,  who  has  thus  had  his  rights  invadedf 
and  prevented  from  operating  the  plant,  is  entitled  to  actual  and 
pnnitive  damages  commensurate  with  the  loss  and  injury. 

Ball  vs.  Levin  &  Co.^p,  869. 

Passengers  on  Street  Oars. 

Ordinarily,  passengers  on  street  cars  are  expected  to  alight  with 
some  haste. 

When,  however,  a  person  is  infirm,  or  clumsy,  or  incumbered  with 
packages  or  other  hindrances,  more  prudence  is  required  than 
ordinarily. 

The  questions  were  whether  the  passenger  was  on  the  steps  alighting 
from  the  car  and  thrown  to  the  ground  by  too  hastily  putting  the 
car  in  motion,  or  whether  the  passenger  was,  after  having 
alighted,  rushing  back  to  get  a  forgotten  basket.  In  the  former 
she  has  right  to  damages;  in  the  latter  case,  she  would  not 
have. 

The  testimony  is  conflicting.  The  jury  and  the  District  Judge,  who 
saw  and  heard  the  witnesses,  decided  that  the  weight  of  the  tes- 
timony was  with  plaintiff,  and  that  the  passenger  was  alighting 
from  the  car  at  the  time  of  the  accident.  The  court  finds  no 
reason  to  disturb  the  verdict. 

The  damages  fixed  are  not  too  large,  and  therefore  the  court  will 

not  reduce  the  amount. 

Boikena  vb.  Railroad  Co,^  p,  881. 

Mental  distress,  in  itself,  is  not  one  of  the  consequences  arising  from 
the  raising  of  a  fence  on  a  division  line. 

Wolf  V8,  Stewart,  p.  1432. 

A  member  of  a  surprise  party  visiting  the  house  of  a  friend  for  the 
purpose  of  spending  an  evening  in  social  amusement,  sustaining 
injury  by  means  of  a  falling  gallery. 

Held:  That  she  can  not  recover  damages  of  the  owner  of  the  build- 
ing, who  had  leased  it  as  a  place  of  residence  to  the  friend  whose 
house  the  party  visited. 

Revised  Oivil  Oode,  Arts.  2822  and  670,  must  be  construed  together 
as  laws tn pari  materia;  and  being  thas  construed  they  exclusively 
^'^late  to  the  injuries  which  may  be  inflicted  by  falling  walls,  or 
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materials  composini;  them,  upon  neighbors  or  passers  by,  and 
not  to  those  resulting  to  occupants  of  the  buildings,  or  guests 
therein  assembled. 

McConnell  vs.  Lemley,  p.  1433. 

Brechter  vs.  Lemley,  p.  1439. 

Where  a  lessor  claims  a  specific  amount  in  damages  by  reason  of 
his  property  having  been  fraudulently  sold  by  his  lessee  to  a 
fraudulent  purchaser,  the   action  is  one  ex  delicto,    O.  O.  2324. 

Seelig  vs.  Dumas,  p.  1495. 

Whether  possession  of  the  property  be  still  with  the  defendant 
fraudulent  purchaser  or  not,  such  purchaser  having  frustrated 
plaintiff  in  the  legal  exercise  of  his  rights,  will  not  be  permitted 
to  turn  the  plaintiff  round  to  a  tedious  and  possibly  fruitless  pur- 
suit and  search  for  the  property,  and  to  litigation  with  persons 
who  may  have  acquired  it  from  the  defendant.    Thornton  vs. 

Mansker,  10  La.  127. 

Id,  J  p.  1496. 
See  Oorporations. 

See  Master  and  Servant. 

DATION  EN  PAIEMENT— Delivery. 

In  the  datum  en  paiement  as  in  the  contract  of  sale,  when  the  ven- 
dor acknowledges  whether  expressly  or  by  implication  the 
purchaser's  title  and  holds  under  and  for  the  purchaser,  the 
delivery  by  the  vendor  to  the  purchaser  is  to  be  deemed  accom- 
plished.    Civil  Code,  Arts.  2439,  2455,  2556. 

Joubert,  Tutor,  et  als.  vs.  Q^iUer^  p.  244. 

An  attack  upon  a  dation  en  paiement  from  a  husband  to  his  wife 
made  by  a  plaintiff  on  the  ground  that  it  was  in  fraud  of  his 
rights  as  a  forced  heir  of  the  vendor  and  an  absolute  nullity, 
ibecause  a  disguised  donation,  fails  where  the  price  paid  was 
actually  due  by  the  husband  to  the  wife,  and  it  was  not  out  of 
all  proportion  to  the  value  of  the  thing  sold,  saving  to  the  heirs 
of  the  contracting  parties  their  rights,  if  there  existed  any  indi- 
rect advantage.     C.  C.  2446,  2464. 

Though  Jan  acknowledgment  of  indebtedness  to  his  wife,  made  by  a 
husband  in  an  act  of  dation  en  paiement  to  her,  is  not  conclusive 
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apon  his  forced  heirs,  attacking  as  such  the  act  as  a  disguised 
donation,  executed  in  fraud  of  his  legitime,  yet  some  effect  must 
be  given  to  it  in  connection  with  the  other  evidence  in  the  case 
in  determining  the  reality  of  the  indebtedness  when  plaintiff  n 
the  suit  declares  that  he  accepts  unconditionally  the  succession 
of  his  father.  Leleu  et  al,  vs,  Dooley,  p.  608. 

Transfers  of  property  by  the  father  to  his  daughter  designed  to  pro- 
vide for  the  indebtedness  arising  from  his  tutorship  or  other 
causes,  and  intended  also  as  an  advance  on  the  eventual  rights 
of  the  daughter  in  the  succession  of  the  father,  can  not  be 
deemed  sales,  though  in  that  form,  because  there  is  no  price  paid 
and  no  sales  intended.  Civil  Code,  Art.  2489;  12  An.  529;  5 
Martin,  698. 

In  the  dation  en  paiement  the  amount  of  the  debt  must  be  fixed ;  the 
transfers  in  this  case  are  not  dationsy  because  there  was  no  such 
intention  nor  adjustment  of  the  debt.  Civil  Code,  Art.  2655 ; 
10  La.  151. 

Transfers  of  such  character  are,  in  legal  effect,  donations,  though 
dictated  in  part  by  the  desire  to  provide  for  some  indebtedness, 
and  the  acts  will  avail  for  the  real  object,  i.  e,  as  donations.  Civil 
Code,  Arts.  1586,  1586,  1900,  et  aeq.;  5  Martin,  698;  12  An.  529. 

Lamotte  vs,  Lamotte,  p.  572. 

DEATH  BY  WRONGFUL  ACT. 

In  an  action  for  damages  for  a  death  by  wrongful  act,  failure  of  the 
plaintiff  to  connect  by  proper  testimony  all  the  necessary  facts 
and  circumstances  will  not  justify  the  Supreme  Court  in  supply- 
ing such  testimony  by  inferences. 

Cfannon  V8,  Railroad  Company,  p,  1002. 

DEBTOR  AND  CREDITOR— Agreement  Between. 

Creditor  and  debtor  having  by  written  agreement  established 
between  themselves  the  relations  of  factor  and  customer,  and 
definitely  agreed  upon  the  amount  of  credit  which  should  be 
given  by  the  former,  and  the  manner  in  which  the  latter  should 
discharge  the  same  by  the  consignment,  and  proceeds  of  sale  of 
products,  other  and  subsequent  creditors  of  the  common  debtor 
are  without  right  to  complain. 


1644  INDEX. 


DEBTOR  AND  CREDITOR— Omtiwued. 

If,  apon  ascertaining  that  the  original  amoant  agreed  npon  was  an 
insafficient  basis,  and  that  additional  advances  of  money  were 
necessary  to  maintain  the  debtor's  business,  the  original  agree- 
ment be  supplemented,  the  advances  thereunder  made  will  be 
protected  by  subsequent  shipments,  and  the  proceeds  thereof 
can  be  rightfully  and  legally  imputed  and  applied  thereto. 

In  case  the  debtor  and  creditor  enter  into  a  written  contract  of 

pledge,  and  another  of  mortgage,   of  contemporaneous  date, 

securing  the  same  obligations,  same  must  be  construed  as  being 

component  parts  of  one  engagement,  so  that  the  whole  may  have 

effect. 

Phillips  V8.  Ck)Uon  Oil  Company^  p.  404. 

DEOREE — Regoqnizing  Wife  as  Heir  and  Putting  Her  in  Pes- 
SESSION  AT  End  of  Three  Years.    Effbctt  of. 

The  decree  recognizing  the  widow  as  heir  of  the  husband,  and  plac- 
ing her  in  possession,  did  not,  at  the  end  of  three  years  (0.  0., 
Arts.  931,  932),  definitely  fix  her  status  as  such,  and  bar  the 
rights  of  the  real  heirs  of  the  husband  to  a  recovery  of  his  suc- 
cession as  against  the  wife  and  her  succession. 

When  property  is  inventoried  as  belonging  to  the  deceased  wife,  held 
by  her  under  such  a  decree,  is  offered  on  proceedings  invoked 
by  her  executor  at  public  auction  and  adjudicated,  the  purchaser 
at  such  sale  may  object  to  accept  title,  and  show  that  the 
deceased  husband  left  collateral  heirs  surviving  him,  and  then 
living ;  in  such  a  proceeding  the  question  at  issue  is  the  owner- 
ship of  the  property  sought  to  be  forced  upon  the  purchaser,  an 
objection  more  formidable  than  mere  regularity  of  proceedings. 

Succession  of  Nasi,  p.  1678. 

DEDICATION  TO  PUBLIC  USE. 

A  vendor  in  selling  different  portions  of  his  property  to  others,  may 
impress  upon  it  by  private  contract,  rights  analogous  to  the  pub- 
lic rights  of  highway,  and  yet  those  rights  confined  to  the  owners 
and  representatives  of  the  land  forming  the  subject  of  the  com- 
pact. The  mere  fact  that  an  alley  opens  upon  a  public  street 
does  not  make  it  a  public  alley. 

A  plain  and  positive  intention  to  dedicate  to  public  use  is  an  essen- 
tial element  of  a  dedication,  and  that  intention  must  be  shown 
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DEDICATION  TO  PUBLIC  USE— Continued. 

by  acts  or  language  so  clear  as  to  exclude  auy  other  reasonable 

hypothesis,  or  at  least  to  clearly  convince  the  judicial  mind. 

C.  C,  Art.  763;  87  An.  285;  41  An.  867. 

A  private  way  with  no  portion  lying  upon  a  public  street,  and  a  mere 

appurtenance  of  the  lots  abutting  upon  it,  does  not  fall  under 

the  operation  of  Sec.  87  of  Act  No.  20  of  1882,   relative  to 

paving. 

De  Orilleau  et  al.  vs,  Frawley  et  al, ,  p,  184. 

DISTRICT  attorney—Nolle  Proseqxji. 

Under  the  laws  and  jurisprudence  of  the  State  of  Louisiana  the  Dis- 
trict Attorney  for  the  parish  of  Orleans  has  not  the  right  to  enter 
a  nolle  prosequi  in  a  criminal  proceeding,  after  the  conviction  of 
the  accused  is  completed  by  the  final  disposition  of  all  declina- 
tory and  intermediate  pleas  and  motions,  and  the  pardoning 
power  of  the  Governor  has  become  operative. 

There  are  three  stages  in  a  criminal  prosecution,  viz. : 

The  inauguration  or  preliminary  stage,  where  the  indictment  is  abso- 
lutely under  the  control  of  the  prosecuting  officer. 

The  trial  of  the  cause,  and  its  incidents,  during  which  the  court  has 
control,  and  the  power  of   the  prosecuting  officer  is  suspended. 

The  period  between  the  verdict  of  the  jury  and  the  sentence  by  the 
court,  when  the  pardoning  power  supervenes. 

State  ex  rel.  Diatrict  Attorney  ve.  Judge,  p,  109. 

Right  to  Employ  Counsel. 

The  District  Attorney  may  appear  for  the  State  in  a  criminal  prose- 
cution, on  the  part  of  the  State,  before  the  committing  magis- 
trate. 

He  may,  also,  if  he  is  employed  in  the  discharge  of  other  duties, 
secure  counsel  to  appear  in  his  stead  before  the  committing 
court  in  which  the  preliminary  examination  is  held. 

State  ex  rel.  Dial.  Atty.  va.  Recorder,  p.  1369. 

DOMICILE. 

While  the  exercise  of  the  right  of  suffrage  in  this  State  has  its  influence 
in  solving  the  question  of  domicile  of  a  party,  it  is  not  conclu- 
sive, and  in  the   determination  of  such   question  the  nature  of 
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DOMICILE  ^Ckmtinued. 

the  domicile  the  party  is  supposed  to  have  here,  the  purpose 
that  broiucht  him  to  the  State,  the  time  he  spends  here  and  else- 
where, where  his  wife  and  family  are,  his  declarations  and 
conduct,  must  all  be  considered  in  ascertaining  his  domicile. 
Succession  of  Franklin,  7  An.  895. 

Hewea  et  al.  vs,  JScueter,  p.  1808. 

DONATION— Action  to  Reduce. 

Of  a  suit  having  for  its  object  to  reduce  an  excessive  donation  mortis 
causa,  so  that  plaintiff  may  realize  out  of  the  fund  obtained,  a 
judgment  for  less  than  one  hundred  dollars  he  owns  against  one 
of  the  heirs  of  the  testator,  this  court  has  no  appellate  jurisdic- 
tion. Such  a  suit  is  revocatory  in  character,  and  the  amount 
sought  to  be  realized  from  the  res,  or  sought  to  be  subjected 
thereto,  governs  the  jurisdiction,  and  not  the  legitime  of  the  heir. 

Fishel  V8,  Alexander ,  p.  1688. 

OoUation  is  based  upon  the  theory  that  the  person  collating  has 
withdrawn  from  the  parent  money  or  property  which  otherwise 
would  have  gone  to  swell  the  mass  of  the  succession ;  it  can  not 
apply  to  amounts  which  had  never  been  actually  received ;  so 
where  it  is  shown  that  a  father  in  a  marriage  contract  declared 
that  he  then  and  there  settled  a  certain  amount  of  dowry  upon 
his  daughter,  and  it  is  shown  subsequently  that  no  such  settle- 
ment of  dowry  had  been  made,  the  heir  will  not  be  held  to  col- 
late that  which  she  had  never  received.  Art.  2329,  O.  0.,  does 
not  apply  when  there  was  no  reality  in  act  of  donation. 

Donations  inter  vivos  must  be  accepted  in  precise  terms ;  in  order 
that  the  heir  be  held  as  a  donee  and  ordered  to  collate  it  must 
be  shown  that  she  was  a  party  to  the  alleged  act  between  her 
parent  and  her  husband  and  accepted  the  donation. 

Carroll  vs.  Succession  of  Carroll,  p.  956. 

On  the  trial  of  a  rule  taken  to  test  title,  on  the  ground  that  same  de- 
pends upon  an  act  of  donation  inter  vivos  which  is  subject  to  rev- 
ocation by  forced  heirs,  it  should  be  made  to  appear  from  the 
pleadings  that  there  are  heirs  in  esse  or  in  posse  whose  legitime 
would  be  affected ;  otherwise  there  would  be  no  such  real  and 
substantial  issue  as  this  court  could  conclude  by  its  decree. 

Savings  Bank  in  Liquidationj  p.  1428. 


INDEX.  1647 

EFFECT  OF  AGREEMENTS  BETWEEN  PARTIES  IN  INTEREST. 

While  the  Sapreme  Court  recognizes  the  right  of  persons  having  ex- 
clusive interests  in  a  particular  matter  to  make  snch  compro- 
mises and  agreements  concerning  the  same  as  to  them  may  be 
deemed  advisable,  provided  they  be  not  contrary  to  the  law,  it 
can  not  be  controlled  by  stipnlations  and  agreements  relatively 
to  subjects  in  which  third  persons  may  be  concerned.  If  the 
judgment  of  the  District  Court  fixing  an  amount  of  an  admin- 
istrator's bond  be  legally  cQrrect,  the  Supreme  Court  could  not 
reverse  it  and  remand  the  case  with  directions  as  suggested  by 
the  parties  to  the  proceeding  which  provoked   the  judgment 

appealed  from. 

Succession  of  Levy,  p.  1520. 

ELECTIONS— Public  Officers. 

The  courts  exert  control  over  public  officers  with  ministerial  duties 
connected  with  elections,  and   by  the  writs  designated  by  law 
will  compel  the  performance  of  such  purely  ministerial  duties. 
State  ex  rel.  Caase  et  als,  vs.  Judge  et  al.,  p.  847. 

ENDORSER— Release  of. 

Whether  the  endorser  of  a  note  is  the  surety  or  endorser  in  the  strict 
mercantile  sense,  he  will  be  released  if,  without  his  consent,  the 
holder  releases  the  maker  of  the  note.  Story  on  Notes,  Sees. 
423,  424;  Civil  Code,  Art.  3061. 

Nor  is  such  defence  of  the  release  of  the  maker  at  all  affected, 
because,  at  the  maturity  of  the  note,  the  endorser  waived 
demand,  notice  and  protest. 

The  vote  of  the  holder  of  the  note  at  the  meeting  of  the  creditors  of 
the  insolvent  maker,  in  favor  of  his  discharge,  releases  the  en- 
dorser. Civil  Code,  2170,  2177;  7  Martin,  N.  S.  13;  4  La.  296; 
42  An.  640. 

Such  discharge  is  not  that  of  the  law,  but  results  from  the  voluntary 
action  of  the  creditor.     Ibid, 

Union  National  Bank  va,  Orant,  p.  18. 

ESTOPPEL. 

A  party  who  permits  another  to  buy  property  in  his  name  and  for 
his  benefit  at  a  tax  sale,  and  takes  a  counter  letter,  and  after- 
ward, for  a  consideration,  instructs  the  party,  in  whose  name 
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the  title  is  vested,  to  retrocede  the  property  to  the  tax  debtor, 
and  is  present  when  the  deed  is  made,  will  be  estopped  from 
asserting  claim  to  the  property. 
A  judgment  creditor  of  the  heir  of  the  deceased  can  not,  under  such 
a  state  of  facts,  subject  the  property  to  the  payment  of  his  debt, 
on  the  ground  that  no  title  ever  passed  from  the  purchaser 
at  tax  sale,  as  evidenced  by  the  counter  letter. 

Finlay  &  Brunsung  vs,  Bere*,  p.  16. 

The  party  to  a  contract,  by  delaying  to  pay  the  price  and  finally  by 
acquiescing  in  the  release  of  the  vendor,  is  precluded  at  a  date 
subsequent  from  claiming  the  property. 

Cfockerham  V8.  Perot,  p,  209. 

A  defendant  who  is  sued  for  property  is  not  estopped  in  denying 
plaintiff's  ownership  of  it  because,  previously,  at  a  time  not 
fixed,  he  paid  rental  money  on  the  property. 

Heirs  of  Wykoffvs,  Miller,  p.  475. 

Attachment. 

The  plaintiffs  having,  in  a  previous  suit,  judicially  affirmed  the 
legality  and  validity  of  a  sale  of  goods  to  the  defendant,  for  the 
purpose  of  obtaining  a  judgment  against  him  for  the  price,  and 
sustaining  an  attachment  against  the  goods  as  his  property,  can 
not  be  heard,  in  a  subsequent  suit  against  the  same  defendant, 
to  deny  the  existence  of  such  a  sale,  on  the  ground  of  fraud  and 
deception  on  the  part  of  defendant,  as  vendee,  for  the  purpose 
of  defeating  the  prior  and  ranking  attachments  of  other  credit- 
ors, and  recovering  the  goods  themselves,  notwithstanding  the 
former  suit  has  been  in  the  meanwhile  withdrawn. 

In  such  case,  the  prior  attaching  creditors  can  successfully  urge  the 
former  judicial  admissions  as  an  estoppel  against  the  second 
suit. 

Lowenstein  &  Bro,  V8,  Olaaa  et  at.,  p.  1422. 

EVIDENCE— Sale. 

The  admissibility  of  evidence  given  of  facts  not  alleged  should  be 
objected  to  when  offered,  and  the  point  reserved. 
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Parol  evidence   (admitted  over  objection)  of  a  general  character, 
of  ex  parte  declarations,  will  not  affect  the  validity  of  a  title 
on  the  ground  that  the  purchaser  at  tax  sale  was  only  the  pur- 
chaser nominally  and  that  his  vendee  was  the  real  p\'*rchaser. 
Heira  of  Wykoff,  8r.,  V8.  Miller ,  p.  476. 

In  cases  of  fraud  and  simulation  the  conversations  and  admissions  of 

the  parties,  even  when  not  made  in  the  presence  of  each  other, 

their  acts  and  actions  are  admissible  as  evidence,  leaving  to  the 

court  from   all  surrounding    circumstances  to  judge  of   their 

weight  as  evidence. 

Unter  vs.  Bank,  p,  238. 

A  deduction  may  be  drawn  from  the  statement  of  a  witness  (such  as 

the  amount  of  a  fee  or  charge  on  a  vessel  of  itself  shows  the 

tonnage  of  the  vessel)  without  any  statement  by  the  witness  in 

regard  to  the  number  of  the  tonnage. 
The  evidence  was  brought  out  in  chief,  and  no  attempt  was  made  to 

show  that  it  was  erroneous. 
Accounts  must  be  proven  by  reference  to  the  respective  items,  and 

not  by  average  of  other  items  of  debts  of  another  date  and  for 

different  fees  or  charges. 
A  verified  copy  of  a  report  is  admissible  in   evidence  and  makes 

proof  on  the  testimony  of  a  witness  who  knew  that  it  was  duly 

verified. 

Board  of  Ckmtrol  va,  Royea,  p,  1059. 

Parol,  to  Show  Fraud. 

If  after  a  conveyance  of  immovable  property,  under  a  resolution  of  the 
board  of  directors  of  the  corporation,  the  vendor,  accepting  the 
offer  to  buy,  is  assailed  by  parties  claiming  they  were  the  pur- 
chasers intended  by  the  fraudulent  substitution  of  those  to  whom 
the  conveyance  was  made,  it  is  competent  for  such  parties 
holding  the  title  by  competent  deed  to  show  by  testimony  that 
the  conveyance  was  in  pursuance  of  their  offer  to  buy,  accepted 
by  the  board,  and  thus  the  conveyance  accorded  with  the  reso- 
lution; such  testimony  not  infringing  on  the  prohibition  of  parol 
to  create  or  destroy  title  to  immovable  property. 

Rod  and  Oun  Club  Company  va,  Commiaaionera^  p.  1081. 
104 
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EXEOUTORS. 

Under  our  Oode  the  seizin  of  the  executor  subordinated  to  that  of 
the  heir  must  end  whenever  the  heir  requires  it,  and  can  not  be 
extended  by  the  will.  Oivil  Code,  Art.  1671;  Olagne's  Oase,  13 
La.  6;  Provan  vs.  Percy,  16  La.  169;  8  An.  705. 

SttcceaaUm  of  McOan,  p.  146. 

AOTS  OF. 

Unless  the  appointment  of  an  executor  or  curator  is  absolutely  void, 

acts  done  by  him  in  such  capacity  are  binding  and  valid.     Mere 

illegality  of  such   an  appointment  will  not  vitiate  acts  done 

under  it. 

Vinet,  Executor,  vs.  Bres  <fir  Richardaon,  p.  1254. 

EXEMPTIONS. 

The  staves,  heads  and  iron  hoops  for  the  barrel  were  manufact- 
ured in  another  State  and  shipped  to  plaintifiP  company  in  this 
city. 

Here  the  component  parts  of  the  barrel  are  put  together,  and  to  it 
is  given  its  proper  shape  and  finish. 

The  hoops  are  flared  or  splayed  so  as  to  fit  the  bilge  of  the  barrel. 

Under  the  authority  of  Oooperage  Company  vs.  Oity  et  al. ,  47  An. 
1314,  the  points  being  similar,  the  court  holds  that  the  barrels 
were  not  manufactured  in  this  State,  and,  in  consequence,  plain- 
tiff's cooperage  company  is  not  exempt  from  taxation  under  the 
law  exempting  the  capital,  machinery  and  other  property  em- 
ployed in  the  manufacture  of  furniture  and  other  articles  of  wood. 
Chickasaw  Ckx>perage  Co,  vs.  Police  Jury,  p.  523. 

The  making  of  soda,  seltz  and  similar  drinks  is  not  within  the  con- 
stitutional exemption  of  property  employed  in  manufacturing 
chemicals.     Constitution,  Art.  207,  as  amended  by  Act  No.  92 

of  1886,  p.  120. 

Seltz  and  Mineral  Water  Co,  vs.  City,  p.  7C8. 

The  importer  of  the  several  pieces  of  the  umbrella  or  of  the  parasol, 
already  in  a  state  of  preparation,  save  certain  work  on  some  of 
the  pieces  of  minor  importance,  is  not  deemed  a  manufacturer. 

The  exemption  of  the  Constitution  is  of  textile  fabrics  and  of  capital 
and  property  employed  in  the  manufacture  of  furniture  and 
other  articles  of  wood. 
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EXEMPTIONS— Coutintted . 

The  process  whereby,  in  plaintiff's  factory,  the  articles  already  pre- 
pared elsewhere  are  given  the  shape  and  finish  of  the  umbrella 
for  sale  in  commerce  are  not  the  manufacture  of  articles  of  wood 
and  of  textile  fabrics  which  would  entitle  the  manufacturer  to 
exemption  under  Art.  207  of  the  Constitution. 

Lake  Bros.  <&  Co.  V8.  Tax  Collector,  p.  870. 

A  manufactory  not  operating  five  hands  usually  and  customarily  is 
not  exempt  from  taxation  under  Art.  207  of  the  Constitution. 

Moore  vs.  City^  p.  1452. 

The  exemption  from  taxation  of  a  class  of  manufacturing  corpora- 
tions is  not  affected  by  the  fact  that  the  corporation  engages  in 
a  business  distinct  from  manufacturing,  the  exemption  being 
confined  to  the  property  employed  in  the  manufacturing  desig- 
nated in  the  exemption  provision  in  the  Constitution.  Consti- 
tution, Art.  207,  Act  No.  92  of  1886. 

The  processes  applied  by  suitable  machinery  to  animal  matter  and 
the  offal  of  the  city  resulting  in  vaporizing  the  moisture,  dispos- 
ing of  the  gases,  separating  the  grease  or  oils  of  such  refuse  and 
matter  and  the  residuum  converted  into  a  fertilizer  is  the  manu- 
facture of  such  fertilizers  within  the  scope  of  the  provisions  of 
the  Constitution  exempting  from  taxation  property  employed  in 

manufactories. 

Fertilizing  Co.  vs.  Assessors,  p.  1475 

The  proof  that  the  plaintiffs  are  importers ;  that  they  sold  the  goods 
in  the  original  packages,  but  had  not  collected  the  proceeds  of 
the  sale.  The  defendant  sought  to  collect  a  municipal  tax  upon 
these  goods. 

Sales  by  the  importer  are  held  to  be  exempt  from  State  taxation. 
The  importer  by  paying  duty  acquires  a  right  to  dispose  of  the 
merchandise,  as  well  as  to  bring  it  into  the  country.  The  tax 
claimed  would  have  the  effect  of  intercepting  the  import  in 
transitu,  to  become  incorporated  with  the  general  mass  of  the 
property,  and  would  prevent  it  from  becoming  so  incorporated 
until  it  should  have  contributed  to  the  revenue  of  the  State. 

Oelpi  vs.  Treasurer ^^  p.  1635. 
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EXEMPTIONS— Contini*ed. 

The  plaintiffs,  owners  of  a  Mergenthaler  Linotype  Machine,  with 
which  they  manufacture  linotypes  in  pablishing  the  New  Orleans 
Picayune^  are  not  manafactarers  of  machinery  within  the  intend- 
ment of  Art.  207  of  the  Constitution. 

Further,  they  do  not  supply  dealers  and  consumers ;  a  requisite  for 
exemption.     34  An.  597;   35  An.  747;   36  An.  347. 

Nicholson  V8,  Board  of  Aaseasors,  p.  1571. 

EXECUTIVE  AND  JUDICIAL  DEPARTMENTS  OF  QOVBRNMENT. 

When  the  question  at  issue  is  the  power  of  the  judiciary  to  sum- 
marily and  positively  check  by  final  injunction  the  exercise  of 
the  powers  of  the  executive  department  in  the  appointment  of 
an  officer,  the  ''matter  in  dispute"  is  not  measured  by  the 
amount  which  is  declared  to  be  the  value  of  the  office. 

The  value  of  the  particular  office  in  question  which  furnished  the 
occasion  from  which  arises  a  contest  as  to  the  powers  of  two 
departments  of  government  will  not,  in  such  a  controversy, 
determine  the  jurisdiction  of  the  Supreme  Court. 

It  is  the  bounden  duty  of  the  judiciary  to  give  some  prima  f<icie  force 
and  effect  to  the  acts  of  the  executive ;  his  acts  are  not  to  be 
presumed  illegal  and  utterly  wrong. 

The  court  affirms  expressly  State  ex  rel.  Euhlman  vs.  Judge,  47  An. 
53,  and  State  ex  rel.  Keller  vs.  Judge,  lb.  61. 

State  ex  rel.  Saizan  V8,  Jttdge,  p.  1502. 

EXPERTS— Testimony  op. 

Where  experts  are  sworn  as  to  the  value  of  services  and  differ  mate- 
rially in  their  estimates  it  is  safe  to  accept  the  lowest  estimate. 

Succession  of  McNamara,  p.  45. 

EXPROPRIATION. 

Plaintiff  proved  up  its  title.  The  maps  introduced  in  evidence  do  not 
impeach  the  validity  of  the  title  or  lessen  the  value  placed  on 
the  property  expropriated. 

The  defendant  having  admitted  that  the  property  was  plaintifTs,  and 
having  fixed  a  value  without  deduction  for  a  street,  is  decreed 
indebted  for  the  whole  property,  without  reference  to  the  street. 
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EXPROPMATION— Cbn««tt€d. 

l%e  grant  of  a  right  to  extend  tracks  through  certain  designated 
streets  can  not  be  construed  into  an  intended  indemnification 
for  property  expropriated  by  the  Levee  Board. 

Railroad  Company  va.  Levee  Commissioner 8,  p.  1099. 

The  claim  that  an  expropriation  of  land  for  railroad  purposes  by  a 
particular  railroad  necessarily  carries  with  it,  as  an  immediate 
and  direct  consequence,  the  right  of  a  city  or  parish  to  build  or 
carry  a  street  across  it  without  expense  of  any  kind  to  itself, 
and  without  judicial  proceedings,  is  not  tenable ;  certainly  not, 
in  the  absence  of  a  statute  or  of  the  railway  company  holding 
its  charter  subject  to  such  a  right. 

Railroad  Company  vs.  Mayor  and  Council,  p.  1102. 

When  the  plaintiff  in  an  expropriation  suit  avails  itself  of  the  per- 
mission of  the  statute  and  deposits  the  amount  of  the  verdict  in 
the  hands  of  the  sheriff,  subject  to  the  owner's  order,  it  becomes 
entitled  at  once  to  the  right,  title  and  estate  of  the  owner  in  and 
to  the  land  described,  in  the  same  manner  as  a  voluntary  con- 
veyance could  do ;  and  in  this  manner  it  can  deprive  an  appeal 
by  it  prosecuted  of  a  suspensive  effect.  And  in  the  event  of  any 
alteration  being  made  in  the  judgment  on  appeal  the  plaintiff  is 
bound  only  to  pay  the  increased  allowance,  or  it  will  be  entitled 
to  recover  back  the  surplus  paid,  as  the  case  may  be. 

More  than  usual  credit  is  attributable  to  the  verdict  of  a  jury  in  an 

expropriation  suit,  and  it  will  not  be  set  aside  unless  manifestly 

erroneous. 

Railroad  Co,  vs,  Morere,  p.  1273. 

FIERI  FAOIAS. 

A  fl,  /a.  prematurely  issued  is  a  mere  irregularity.     If  he  suffers  the 

delay  to  expire  without  any  action,  he  waives  the  prematurity. 
The  sheriff  may  return  the  writ,  nulla  bona,  under  the  instructions 

of  the  plaintiff,  immediately  after  it  has  become  evident  that  the 

debtor  has  no  property  which  can  be  seized. 
The  defendants  having  failed  to  point  out  property  the  sheriff  was 

not  bound  to  seize  property  under  attachment. 

Pottery  Co.  vs.  Levi  <fir  Co.,  p.  777. 
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FOREIGN  HEIRS — Tax  on  Inhehitamcbs. 

A  citizen  and  sabject  of  Italy  is  exempt  from  the  payment  of  the  ten 
per  centam  tax  levied  against  foreign  heirs,  on  property  situ- 
ated in  this  State,  under  Act  130  of  1894,  the  title  to  which  is 
derived  by  testamentary  disposition  of  his  mother's  will,  she 
having  likewise  been  a  citizen  of  Italy  at  the  date  of  her  death. 

The  *'  most  favored  nation  clause  "  of  the  treaty  between  Italy  and 
the  United  States  entitles  citizens  and  subjects  of  the  former  to 
the  same  tax  exemptions  as  the  citizens  and  subjects  of  the  latter 
are ;  and  the  same  right  to  acquire  and  dispose  of  personal  and 
real  property  within  the  territory  of  the  latter  by  donation,  tes- 
tament or  otherwise,  from  or  to  aliens  and  subjects  of  the 
former.  It  is  both  wise  and  conservative  for  courts  to  adhere 
to  what  has  been  repeatedly  adjudged ;  and  when  the  intent  and 
meaning  of  a  law  has  been  settled  by  the  uniform  and  consistent 
coarse  of  judicial  construction,  the  construction  becomes,  in  so 
far  as  contract  and  treaty  rights  acquired  thereunder  are  con- 
cerned, as  much  a  part  of  the  law  as  the  text  itself. 

Succession  of  Riocner,  p.  652. 

FRAUD  IN  CONTRACTS  NOT  PRESUMED. 

Fraud  is  not  always  to  be  presumed  from  a  breach  of  contract,  when 
the  broken  promise  will  admit  of  an  interpretation  favorable  to 
honest  intention. 

The  facts  do  not  show  that  the  failure  to  deliver  cotton  (the  basis  of 
the  attachment)  was  with  intent  to  defraud  creditors. 

The  law  allows  the  husband  to  make  a  transfer  en  paiement  to  his 
wife.  The  settlement  with  his  wife  can  be  corrected  by  his 
creditors  if  it  was  erroneous  aud  to  their  prejudice. 

Winter  vs,  Davis,  p.  260. 

GARNISHEE — Negligence. 

Where  the  garnishee  is  negligent  in  answering  interrogatories  and 
permits  a  judgment  to  be  entered  against  him,  he  can  obtain  no 
relief  from  the  judgment. 

It  is  negligence  on  the  part  of  the  garnishee  to  answer  interrogato- 
ries and  to  entrust  the  delivery  of  them  to  the  clerk  of  the 
court  by  a  messenger  in  his  employment,  who  fails  to  deliver  the 
answers  to  the  clerk.  The  negligence  of  the  messenger  must  be 
imputed  to  the  garnishee.  Warren  vs.  Copp^  p.  810. 
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HABEAS  CORPUS. 

If  a  judgment  is  void  it  may  be  assailed  collaterally.  But  if  the 
error  is  not  of  such  a  character  as  to  render  it  absolutely  void, 
the  defendant  can  not  be  relieved  on  the  writ  of  hdbecLS  corpus. 

The  prevailing  rule  is  that  a  whole  sentence  is  not  illegal  and  void 
because  of  an  excess. 

Where  the  period  of  imprisonment  is  a  separate  portion  of  a  sen- 
tence complete  in  itself,  the  defendant  is  not  entitled  to  dis- 
charge on  fiaheaa  corpus. 

The  punishment  was  less  than  the  minimum  set  down  in  the  statute, 
and  gave  to  the  relator  no  right  to  his  release  on  this  writ. 

State  ex  rel,  Dudoussat  vs.  Sheriff,  p.  67. 

The  right  in  matter  of  jurisdiction  of  one  charged  with  a  crime  is 
not  as  restricted  on  application  for  habeas  corpus  as  it  is  on 
appeal. 

Habeas  corpus  may  issue  although  the  fine,  exceeding  three  hundred 
dollars,  has  not  been  actually  imposed ;  it  being  a  possibility 
under  the  law,  and  that  possibility  being  the  test  of  jurisdiction 
as  relates  to  that  writ. 

The  court  is  competent  to  issue  the  writ  of  habeas  corpus  in  any  case 
that  might  be  brought  up  on  appeal.  The  fine  imposed  or  the 
imprisonment  fixes  the  right  of  appeal  vel  non.  All  persons 
before  conviction  shall  be  bailable  save  those  charged  with 
crimes  especially  excepted. 

State  ex  rel.  Mahler  et  al.  vs.  Judge,  p  92. 

Relief  by  habeas  corpus  will  be  refused  in  case  it  is  developed  by  the 
proceedings  to  be  an  application  of  an  accused  person  for  a  pre- 
liminary examination — neither  the  Constitution  nor  the  statutes 
having  conferred  the  power,  or  imposed  the  duty,  on  the 
Supreme  Court,   or  the  judges   thereof,  to  act  as  committing 

magistrates. 

State  ex  rel.  Johnson  and  Britton,  p.  1406. 

See  Criminal  Law. 

HEIRS — Rights  of  Creditors. 

The  interest  of  an  heir  in  the  immovables  of  a  succession,  as  soon  as 
he  accepts  it,  is  subject  to  the  right  of  a  creditor  whose  claim  is 
secured  by  judicial  mortgage,  subject  to  the  right  of  priority  of 
the  creditors  of  the  succession.     21  An.  266;  3  An.  84,  36. 
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HEIRS — Rights  of  Cbeditobs — Continued, 

The  heir  having  in  a  compromise  fixed  the  valae  of  the  residuum y  and 
rendered  it  impossible  to  settle  the  snccession  on  the  basis 
of  the  inventory  and  other  proceedings  subsequent,  that  value 
will  be  adopted  and  payment  according  ordered. 

Bailrwid  Oo.  vs.  FaireXj  p,  744. 

To  FOBBCLOSE   MOBTOAGB   ON  COMMUNITY  PBOPBBTY   ADJUDICATED 

TO  Natubal  Tutob. 

Proceedings  taken  by  heirs  of  age  to  foreclose  their  mortgage  against 
community  property  which  had  been  adjudicated  to  the  surviv- 
ing husband  and  natural  tutor  are  specially  provided  for  in 
Revised  Civil  Code,  Art.  383,  and  are  somewhat  of  the  character 
of  partition  proceedings,  and  unlike  those  for  the  execution  of 
ordinary  money  judgments  or  for  executory  proceedings. 

The  principle  announced  in  the  case  of  Koehl  vs.  Sbtori,  47  An.  890, 
as  essential  to  the  effectual  removal  of  the  legal  mortgage  of  a 
minor  heir  from  the  property  sold  in  pursuance  of  such  proceed- 
ings, is  affirmed. 

Succession  of  Aron^  p.  817. 

PUTTINa  IN   PO88B88ION. 

The  order  of  court,  recognizing  plaiutiffs  as  heirs  of  the  deceased, 
and  placing  them  in  possession  of  his  property,  is  not  evidence 
of  his  title  in  a  suit  by  the  heirs  asserting  the  ownership  of  their 
ancestor  brought  against  the  party  claiming  title. 

Chamberlain  vs.  City,  p.  1056. 

HOMESTEAD. 

The  protection  of  the  family  is  the  principal  object  of  exemption 

laws. 
It  secures  a  place  of  residence  which  the  debtor  may  improve  and 

make    comfortable,   and   where   the   family  may  be  sheltered 

beyond  the  reach  of  financial  misfortune. 
Hence,  the  exempting  statutes  should  not  be  too  strictly  construed. 

Prior  to  the  debt  for  which  he  was  seized  and  continuously  since, 

the  debtor  was  the  head  of  the  family  and  contributed  to  their 

support. 

Hehert  V8.  Mayer  and  Sheriff,  p.  988. 
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HOMESTEAD—Continued. 

MoBTGAas. 

When  a  party  sells  the  homestead  for  an  existing  debt  as  the  price, 
and  immediately  the  purchaser  transfers  it  back  to  the  vendor 
and  takes  a  mortgage  and  vendor's  lien  on  the  property,  the 
transaction  will  be  viewed  as  one  of  mortgage  to  secure  the  debt, 
and  in  violation  of  Art.  222  of  the  Constitution. 

SteiDart  Bros,  V8.  Sutton,  p. J 1073. 

HUSBAND  AND  WIFE — Individual  Rbsponsibility. 

Aiter  a  decree  of  separation  of  property  if  the  husband  disposes  of 
and  converts  to  his  own  use  the  separate  property  of  his  wife, 
she  has  a  legal  mortgage  against  the  property  of  the  husband 
for  reimbursement. 

Where  authority  has  been  given  to  the  wife  to  borrow  money  by  the 
judge,  and  she  does  so  and  it  reaches  its  proper  destination,  she 
will  be  liable  for  the  amount,  notwithstanding  no  note  or  mort- 
gage was  given  to  secure  the  amount. 

Pascal  cfir  Co.  vs.  Folse  et  als.,  p.  1227. 

INJUNOnON. 

An  injunction  by  an  alleged  judgment  creditor  against  the  execution 
of  judgments  of  other  creditors  can  not  be  sustained,  if  the  judg- 
ment on  which  the  injunction  is  based  is  shown  to  be  without 
basis,  a  simulation  and  void. 

Armistead  vs,  Ardis  <&  Co.  et  al.,  p.  820. 

In  dissolving  such  injunction,  a  reasonable  attorney's  fee  should  be 
allowed  defendants,  as  damages.  Code  of  Practice,  Art.  804; 
Amendment  R.  S.  S.  1756. 

Armistead  vs,  Ardis  <&  Co.  et  aZ.,  p.  821. 

Under  the  provisions  of  Act  50  of  1886  actual  damages  resulting 
may  be  awarded  in  the  suit  in  which  the  injunction  has  been  dis- 
solved. 

Levy  and  Carter,  Syndics,  vs.  Sheriff,  p.  587. 

A  general  allegation  in  a  petition  of  a  threatened  injury,  without 
any  announcement  as  to  what  the  supposed  injury  will  result 
from,  or  as  to  what  it  will  result  in,  is  totally  insufficient  to  jus- 
tify an  injunction.  Otis  vs.  Sweeney,  p.  940. 
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INJUNCTION— CbnttniAed. 

The  plaintiff  having  by  injunction  sought  to  restrain  the  parochial 
authorities  from  so  altering  the  route  of  a  public  road  as  to  cross 
its  track  and  right  of  way  against  its  will,  without  making  any 
demand  for  damages  or  other  compensation,  this  court  is  with- 
out jurisdiction  ratione  materia^  and  the  appeal  must  be  dis- 
missed on  the  motion  of  the  appellees. 

Railway  Company  vs.  Comptonj  p.  944. 

The  court,  under  Art.  303  of  the  Oode  of  Practice,  is  entrusted  with 
discretion  in  the  matter  of  granting  or  refusing  an  injunction, 
and  it  therefore  does  not  follow  from  the  fact  that  an  injunction 
was  granted  that  the  court  was  without  authority  to  grant  a 
motion  allowing  dissolution  on  bond. 

The  allegation  that  the  injunction  will  cause  irreparable  injury  will 
not  take  away  from  the  judge  all  discretion  co  dissolve  it  on 
bond. 

The  dissolution  of  an  injunction,  upon  defendant  giving  bond,  is  a 

matter  largely  resting  in  the  sound  discretion  of  the  court  of  the 

first  instance,  having  power  of  compelling  parties  to  reasonably 

speed  the  cause  and  to  prevent  losses  sometimes  occasioned  by 

delay,  in  quieting  the  possession  on  the  merits  of  one  entitled  to 

possession. 

Ckimeron  vs.  OodchauXy  p.  1345. 

INSANITY— Trial  of  Issue  op. 

The  application  disclosing  that  relator  had  been  convicted  of  murder 
and  sentenced  to  the  extreme  penalty  of  the  law,  and  that  the 
respondent  had  subsequently  appointed,  at  his  instance,  a  com- 
mission of  medical  experts  to  examine  into,  determine  and 
report  his  mental  condition ;  that  the  majority  of  the  commis- 
sion had  reported  relator  to  be  of  sound  mind,  though  of  a  low 
grade,  and  thereafter  the  relator  had  made  an  application  to  the 
respondent  for  a  trial  by  jury  of  the  issue  of  insanity  velnon,  and 
same  had  been  refused. 

Held:  That  there  is  no  law  which  imposes  upon  the  respondent  the 
ministerial  duty  of  directing  a  trial  of  such  an  issue  by  a  jury. 
In  such  case  the  allowance  of  trial  by  jury  must  be  governed 
and  controlled  by  the  circumstances  surrounding,  and  the  situa- 
tion of  the  case. 

State  ex  rel.  Armstrong  vs.  JucZgfe,  p.  508. 
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INSOLVENCY. 


To  a  revocatory  action  for  the  recovery  of  an  asset,  which  was 
pledged  and  assigned  by  an  insolvent  commercial  partner- 
ship immediately  previoas  to  their  surrender,  an  individual 
member  is  not  a  necessary  party,  because  the  members  of  the 
firm  are  personated  by  the  creditors  to  whom  the  cession  is 
made,  and  the  syndic  is  their  accredited  representative. 

The  syndic  is  not  estopped  judicially  by  the  creditors'  acceptance  of 
their  debtors'  cession  and  schedule.  Neither  imports  absolute 
verity  on  its  face. 

The  fact  that  the  relations  of  factor  and  customer  exist  between  the 
Insolvents  and  a  particular  creditor  does  not  justify  the  former 
in  pledging  or  assigning  to  the  latter  a  mortgage  note  not  relat- 
ing to  their  transactions,  immediately  previous  to  their  surren- 
der, and  while  their  affairs  were  in  a  state  of  financial  embar- 
rassment. 

PrevoBt,  Syndic,  V8,  Walther,  p,  227. 

Verdict  Acquitting  Insolvent  on  Oharob  op  Fraud. 

The  Supreme  Court  will  not  disturb  the  verdict  of  a  jury  on  a  ques- 
tion of  fact  in  acquitting  an  insolvent  debtor  of  fraud.  To 
remand  the  case  because  the  Appellate  Court  might  differ  from 
the  jury  on  a  question  of  fact  would  be,  as  stated  in  7  An.  258, 
trenching  too  far  upon  the  humane  principle  that  no  man  should 
be  tried  twice  for  the  same  offence.     44  An.  11. 

Monroe  vs.  His  Creditors,  p.  801. 

Fraud. 

A  charge  of  fraud  preferred  against  an  insolvent,  under  Sec.  1804  of 
the  Revised  Statutes,  is  prescribed  by  the  lapse  of  twelve 
months  antecedent  to  the  filing  of  his  schedules  under  order  of 
court. 

The  insolvent  laws  of  this  State  provide  a  purely  domestic  remedy, 
which  can  be  availed  of  only  by  resident  creditors,  and  those 
domiciled  outside  of  the  State  who  come  into  our  courts  and 
submit  themselves  to  their  jurisdiction,  by  accepting  the  sur- 
render by  proving  their  debts  at  a  general  meeting  of  the  cred- 
itors. 

It  is  of  the  essence  of  a  charge  of  fraud  under  the  aforesaid  section 
of  the  statutes  that  the  opposition  should  allege  and  the  evidence 
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^INSOLVENCY— Oon«ni*ed. 

prove  an  intention  on  the  part  of  the  insolvent  to  defraud, 
and  injnry  resnlting  therefrom  to  the  complaining  creditor. 

Marx  vs.  His  Creditors,  p.  1S40. 

^The  transfer  of  property  by  the  insolvent  debtor,  alleged  to  be 
in  frand  of  creditors,  will  not  be  set  aside  merely  and  only 
becanse  the  transferee  is  a  creditor,  and  the  indebtedness,  the 
consideration  of  the  transfer.  If  under  the  circumstances  the 
transfer  was  to  the  advantage  of  the  creditors,  or  at  least  not 
injurious  to  them,  the  transaction  is  not  within  the  scope  of  the 
revocatory  action,  one  of  the  elements  required  in  that  action 
being  injury  to  creditors.  Civil  Code,  Arts.  1968,  1970,  1978, 
1984;  18  La.  388;  14  La.  822. 

If  such  transfer  fulfilled  the  obligation  resting  on  the  debtor  before 
and  at  the  time  of  his  insolvency,  there  is  no  room  for  the  revoc- 
atory action. 

The  court  adverts  to  the  line  of  decisions  that  deny  to  syndics 
the  right  to  disturb  bona  fide  transactions  of  the  insolvent,  for 
informalities  or  such  defects  as  non- delivery  in  contracts  of 
sales ;  defects  which  the  insolvent  could  not  urge.  9  An.  539 ;  5 
An.  274;  37  An.  472. 

Baldvrin,  Receiver,  vs.  McDonald,  p.  1430. 

See  Mortgages. 

INSURANCE. 

A  paper  headed  conditions,  containing  a  stipulation  that  the  assured 
shall  at  all  times  keep  his  commercial  books  and  papers  in  an 
iron  safe,  to  preserve  them  from  fire,  the  paper  being  plainly 
marked  as  part  of  the  policy,  delivered  to  and  accepted  by  the 
assured,  will  be  deemed  part  of  the  policy,  especially  when  the 
assured  sues  upon  the  policy  with  the  paper  attached  as  consti- 
tuting his  contract. 

'Such  a  stipulation  is  a  promissory  warranty,  the  breach  of  which  is 
not  cured  by  the  allegation  that  from  oversight  or  neglect  on  the 
part  of  the  assured,  or  his  clerk,  the  books  were  not  in  the  safe 
on  the  night  of  the  fire,  and  the  policy  is  avoided  by  the  breach. 
Wood  on  Insurance,  Sec.  179. 

Goldman  et  al.  vs.  Insurance  Co. ,  p.  223. 
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INSURANCE— ConfiTM^ed. 

Losses  of  an  iasarance  company  are  necessary  incidents  of  its  basi* 
ness;  are  constantly  occurring  and  are  provided  against  in  the 
in  the  risks  undertaken ;  and  premiums  are  collected  for  the 
purpose  of  reimbursement. 

The  reimbursement  of  reinsurances  which  are  involved  in  pending 
litigation  between  the  insurance  company  and  its  correspondenta 
and  customers  does  not  constitute  a  proper  object  of  reduction 
in  assessment. 

Nor  Is  an  over-estimate,  made  of  unearned  premiums  collected  and 
returned  to  its  policy-holders,  on  account  of  cancellation  of 
policies,  a  proper  object  of  reduction.  It  is  natural  and  to  be 
expected  that  such  estimates  will  fluctuate,  and  hence  an  assess- 
ment which  is  predicated  upon  an  estimate  can  not  be  absolutely 

certain. 

Home  Insurance  Ck>,  vs,  AeaeatorSy  p.  451. 

Contract  to  Rbpaib;  Damagbs. 

Damages  having  been  sustained  by  plaintiffs'  building  by  the  falling 
of  an  adjacent  wall,  occasioned  by  fire,  the  insurance  company 
availed  itself  of  an  option  in  its  contract  to  repair  the  injury. 
In  the  meanwhile,  the  necessary  repairs  being  in  course  of  com- 
pletion, an  accident  is  caused  by  the  faultiness  of  the  materials 
used  and  the  carelessness  and  negligence  of  the  workmen  in  the 
defendants'  employ,  whereby  the  building  is  collapsed  and  ren- 
dered untenable,  and  the  tenant  is  rendered  unable  to  continue 
his  occupany ;  Held,  that  plaintiffs  have  stated  a  cause  of  action 
upon  alleging  these  facts  for  the  recovery  of  damages  ex  delicto^ 
from  defendants. 

Henderson  V8,  Insurance  Company,  p,  1081. 

Election  to  Rbpaib. 

When  an  insurance  company,  under  its  contract,  elects  to  repair  and 
fails  to  do  so,  and  the  assured  completes  the  repairs,  the  insur- 
ance company  is  liable  for  the  cost  of  the  repairs  without  refer* 
ence  to  the  amount  of  the  insurance. 

The  election  to  repair  is  a  contract  which  can  only  be  discharged  by 
its  performaace  or  execution.  Defects  in  the  material  in  the 
original  building  will  not  excuse  non- performance. 
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One  contract  may  be  more  or  lew  connected  or  dependent  npon 
another;  one  might  not  have  existed  at  all  bat  for  the  prior- 
existence  of  the  other;  and  yet  the  two  be  legally  separate  and 
distinct.     Walker  vs.  Villavaso,  15  An.  717. 

Henderson  et  al,  vs.  Insurance  Company,  p.  1176. 

The  statement  made  by  the  original  insurer  in  obtaining  the  reinsur- 
ance "  we  carry  oar  line,"  no  amount  of  the  line  specified,  will 
not  be  deeme  J  falsified,  if  in  point  of  fact  the  insurer  does  bear 
a  part  of  the  risk — i,  6.,  to  the  extent  not  reinsured. 

Nor  in  respect  to  another  risk,  part  of  which  wa?  reinsured,  is  the  rein- 
surance avoided  for  fraud,  because  of  such  statement  in  obtain- 
ing the  reinsurance,  although  it  turned  out  the  insurer  bore  no 
part  of  the  risk,  owing  to  the  fact  the  insurer  did  not  pat 
on  board  the  entire  cargo  agreed  to  be  insured  by  the  original 
insurer,  he  believing  when  he  effected  the  insurance  such  cargo 
would  be  at  risk,  in  which  case  he  would  have  borne  a  large  part 
of  the  risk.  3  Kent,  p.  284;  Wood  on  Insurance,  Sec.  290 
et  seq. 

The  reinsurance  may  be  for  the  whole  or  part  of  the  risk  taken  by 
the  original  insurer,  and  the  effect  of  reinsurance  is  to  bind  the 
reinsurers  to  make  good  to  the  original  insurer  the  loss  up  to 
the  amount  reinsured.  3  Kent,  p.  278;  Elliott  on  Insurance; 
Sec  3;  Biddle  on  Insurance,  Sec.  378. 

Reinsurance  not  to  take  effect,  except  above  a  stated  amount  of 
loss,  a  contract  of  a  special  character  can  not  be  inferred  from 
the  mere  statement  of  the  original  insurer  in  effecting  the  rein- 
surance '*  we  carry  our  line,"  least  of  all  when  the  written 
contract  of  reinsurance  is  in  the  ordinary  form  of  insurance 
against  loss  to  the  extent  of  the  amount  specified  in  the  policy. 

Chalaron  vs.  Insurance  Cb.,  p.  1582. 

INTERMEDDLERr— Executor  and  Tutor. 

The  executor  and  tutor  of  the  minor  heirs  of  the  testator  who  takes 
charge  of  property  of  a  partnership  of  which  the  deceased  was  a 
member,  the  other  partners  giving  the  property  no  attention,  is 
not  to  be  deemed  an  intermeddler,  but  however  his  control  of 
the  property  may  be  regarded,  he  acquits  himself  of  all  respon- 
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sibility  by  proper  care  of  the  property  and  its  faithful  applica- 
tion in  discharging  the  partnership  liabilities.     Civil  Code,  Arts. 

2295,  2299. 

Hewea  V8,  Baxter ^  p.  1803. 

INTBRVENOR— When  Not  a  Third  Pabty. 

The  intervenor  was  informed  of  plaintiff's  privilege  on  the  two  notes 
sued  on  in  the  first  salt  and  in  the  present  suit,  and  therefore 
must  have  known  of  the  existence  of  this  claim  before  the  pro- 
ceeds of  the  cotton  came  into  her  hands.  The  intervenor  was 
boand  to  discharge  the  debt  out  of  the  funds  in  her  posses- 
sion ;  failing  to  thus  discharge  it  she  became  personally  respon- 
sible. 

Hewitt  et  als,  and  Bank  vs.  Williams  et  als.,  p.  687. 

INTERVENTIONS. 

The  intervenor  is  entitled  to  the  time  necessary  to  cite  the  parties 

and  put  the  intervention  at  issue ;  held  that  judgment  twelve 

days  after  the  filing  of  the  intervention  confirming  the  principal 

demand  and  dismissing  the  intervention  then  at  issue,  denies  the 

intervener's  rights.     C.  P.,  Art.  389  et  seq.;  16  La.  264;  12  An. 

460;  8  An.  331. 

Lumber  and  Shingle  Co.  vs.  Hart,  p.  1034. 

ISSUES  DECIDED  TO  CONTROL. 

Issues  decided  in  a  case,  unless  manifestly  erroneous,  must  control 
.   all  the  subsequent  steps  in  the  case. 

Claflin  Co.  vs.  Davis,  p.  1223. 

JUDICIAL  MORTGAGE  CREDITORS. 

Where  several  parties  have  obtained  and  recorded  judgments  against 
a  common  debtor,  who,  prior  to  the  obtaining  of  the  judgments, 
made  a  simulated  sale  of  his  property,  on  the  return  of  the  prop- 
erty to  the  debtor  the  judicial  mortgages  will  rank  according  to 
the  date  of  their  recordation. 

Where  the  debtor  puts  a  special  mortgage  on  the  property  before 
transferring  it,  which  was  null,  and  this  mortgage  and  the  note 
evidencing  the  pretended  debt  is  purchased  for  an  insignificant 
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amoimt  from  fche  holder  hj  one  of  the  creditors  purchasing  the 
property,  he  can  not  assert  the  rights  of  an  innocent  holder 
against  the  other  creditor  who  is  also  pursuing  the  property  and 
who  has  attacked  the  mortgage. 

Sekwabacher  vs.  Leibrook^  p.  82L 

JUDICIAL  SALES — Advebtisrments;  Aucttonebbs'  Fbrs. 

Sales  made  in  succession  proceedings  by  orders  of  court  are  judicial 
sales;  adjudicatees  at  such  sales  can  not  be  made  to  occupy  the 
position  of  parties  purchasing  through  conventional  sales. 

Mere  concurrence  of  opinion  among  heirs  as  to  some  of  the  details 
to  be  followed  in  the  making  of  judicial  sales  has  not  the  far- 
reaching  consequence  of  altering  the  legal  character  of  the  pro- 
ceedings. Sales  made  in  the  course  of  proceedings  for  a  parti- 
tion do  not  constitute  the  partition.  They  are  incidents  of  the 
partition,  means  leading  to  the  ultimate  judicial  adjustment  of 
rights. 

Under  Sec.  18,  Act  40  of  1877,  there  is  but  one  single  ^<  fir$t  taser- 
tion  "  in  a  judicial  advertisement,  all  others  following  the^*  /irsf" 
are  ''  aubaequent  tnserttons.^'  The  doctrine  of  "  oUemaie  Jlrtt 
in9erti€m8j^^  by  making  the  advertisement  non- consecutive,  and 
charging  each  first  insertion  of  a  renewed  advertisement  as  an 
*^  alternate  ftnt  insertion j^*  is  not  sustained  by  law. 

The  fees  of  an  auctioneer  are  regulated  by  R.  S.,  Sec.  160.  When 
property  is  sold  by  order  of  court  to  effect  a  partition  the  fee  of 
one  per  cent,  on  all  sums  under  twenty-five  hundred  dollarSy 
and  one -half  of  one  per  cent,  on  all  sums  over  that  amount. 

Succession  of  Von  Hovenj  p.  620. 

A  purchaser  at  a  judicial  sale  who,  before  paying  the  price,  or  en  - 
tering  into  the  possession  of  the  thing  sold,  discusses  illegalities 
in  the  proceedings  which  have  led  to  the  sale,  calculated  to 
throw  a  cloud  upon  his  title,  may  refuse  to  execute  the  pur- 
chase.    9  An.  560. 

rhe  presumption  omnia  rite  acta  fuisscy  created  by  the  law  f6r  his 
protection,  can  not  be  invoked  against  him,  as  an  estoppel, 
although  available  to  throw  the  burden  of  proof  upon  him  of  the 
illegalities  of  which  he  complains,     /d. 

Succession  of  Nasik^  p.  1573. 
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Act  129  of  1877  was  repealed  by  Act  No.  40  of  1880.  The  latter  act 
does  not  authorize  a  judge  to  enter  an  order  of  recasation  in 
chambers.  Ex  reL  Thibaut  vs.  Judge,  p.  1074. 

When  a  District  Judge  is  a  party  to  a  contested  election  suit,  and 
his  recusation  is  suggested  on  the  ground  of  personal  interest, 
it  is  his  duty  to  enter  in  said  cause  an  order,  in  open  court  at 
term  time,  recusing  himself,  and  for  the  trial  thereof  appoint 
some  judge  of  an  adjoining  district  to  go  into  his  court  and  try 
and  determine  the  cause. 

In  case  said  recused  case  has  not  been  tried  within  nine  months 
from  the  date  of  the  judge's  recusation,  it  shall  then  be  the  duty 
of  the  judge  to  order  the  transfer  of  the  case  into  the  court  of 
an  adjoining  district  for  trial. 

There  is  no  law  in  force  which  provides  for  the  order  of  recusation 
to  be  entered  in  chambers,  and  mandamus  will  not  go  to  respon- 
dent coercing  him  to  do  so. 

Ex  reL  Wilkinaon  vs.  Judge,  p.  1137. 

JUDGMENT. 

The  failure  of  a  judge  to  render  a  judgment  in  a  case  within  thirty 

days  after  it  has  been  submitted  to  him,  as  required  by  Act  No. 

72  of  1884,  does  not  carry  with  it  as  a  penalty  the  nullity  of  a 

judgment  subsequently  rendered  by  him,  if  it  be  otherwise  legal. 

Landry  et  ale,  vs.  Succession  of  Landry,  p.  48. 

Effect  of,  When  Rbvebsed  on  Devolutive  Appeal. 

When  the  defendant's  property  has  been  sold  under  a  judgment 

reversed    afterward    on    a  devolutive   appeal,    the   defendant 

entitled  to  restitution  of  his   property  may  seek  relief  by  an 

action  for  damages  in  which  the  judgment  will  be  based  on  the 

value  of  the 7  property,  the  costs  of  the  suit,  counsel  fees  and 

other  expenses  incident  to  the  sale,  deducting  the  amount  of  the 

debt  of  the  plaintiff  satisfied  by  the  execution  sale.     15  La.  46 ; 

15  An.  97;  38  An.  474. 

Fisk  vs.  Egan,  Jr.,  et  ol.,  p,  60. 

When  the  judgment  of  the  lower  court  leaves  the  rights  of  parties 
not  clearly  defined  or  fixed  by  it,  but  to  be  determined  by  Impli- 
105 
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cation  and  reasoning,  the  case  will  be  remanded  with  instrac- 
tions  to  render  another  judgment  in  the  case. 

AdmUiistrator  V9.  Lumber  Oo.  et  al.,  p.  677. 

A  judgment  must  be  read  and  signed  by  the  judge  in  open  court, 
unless  there  is  an  agreement  of  the  parties,  or  their  counsel, 
that  he  may  take  the  cause  under  advisement  and  sign  a  judg- 
ment  in  chambers  after  the  term  of  court  has  adjourned. 

State  ex,  rel.  Illinois  Central  R.  R.  Co,j  p,  906. 

An  adjudicatee  at  a  judicial  sale  to  whom  is  conveyed  a  judgment 
decreeing  the  nullity  of  a  tax  sale  acquires  no  right,  title  or  in- 
terest in  the  property. 

Such  a  judgment  is  analogous  to  one  that  fixes  a  statuSy  recognizes 
the  capacity  of  an  heir,  the  right  to  a  homestead,  the  nullity  of 
a  marriage,  the  validity  of  a  will  or  the  right  to  a  divorce.  ' 

Such  a  judgment,  when  once  pronounced,  has  accomplished  its  pur- 
pose, and  is  not  subject  to  execution  like  a  money  judgment. 

Cucullu  V8,  Bilgery  et  al.,  p.  1245. 

JURIES— In  Ciyil  Casks. 

The  proviso  in  Sec.  8  of  Act  80  of  1894  is  embraced  within  the  mean^ 
ing  of  the  title  to  the  act,  which  is  an  act  relative  to  juries  and 
intimately  associated  with  it;  is  germane  to  the  object  and  pur- 
poses of  the  act,  and  is  valid  and  constitutional.  The  proviso 
was  not  repealed  by  Act  152  of  1894. 

Soniat  vs.  Supple,  p.  2&6. 

It  is  within  the  power  of  the  Legislature  to  authorize  district  judges 

to  cause  a  jury  to  be  drawn  at  any  term  of  court  or  at  any  time 

during  the  term.     Sec.  8  of  Act  1889  in  the  proviso  to  said  section 

authorizes  the  District  Judge  to  cau^e  a  jury  to  be  drawn  to  try  a 

civil  case  in  which  there  is  a  prayer  for  jury  during  the  term  of 

court  at  which  the  prayer  is  fixed  and  the  jury  ordered.     But 

the  jury  must  be  drawn  by  the  jury  commissioners,  as  the  judge 

has  no  authority  to  order  the  sherifiT  to  select  a  jury.    The  order 

of  the  judge  to  summon  the  jury,  directed  to  the  sheriff,  must 

be  after  the  jury  has  been  drawn  by  the  jury  commission. 

Id, 
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The  value  of  a  succession  would  determine  the  jurisdiction  of  the 
Supreme  Oourt,  and  not  the  ruling  of  the  District  Court,  upon  a 
matter  merely  raised  incidentally  and  determined  in  the  District 
Court  for  the  purpose  of  reaching  a  conclusion  upon  a  matter 
touching  the  administration  of  the  succession. 

A  court  of  limited  or  special  jurisdiction  has  frequently  to  pass  inci- 
dentally upon  a  subject  when  it  would  not  be  authorized  to  do  so 
if  it  had  been  presented  to  it  for  adjudication  in  an  original  or 
direct  action.  5  N.  S.  10,  217;  6  N.  S.  805;  7  La.  878;  12  La. 
214;  8  R.  100;  4R.  165,  278,  290;  6  R.  488;  8  An.  582. 

The  issues  of  a  case  can  not  be  split  and  divided ;  the  incidental 
question  accompanies  the  main  issue  and  the  main  issue  fixes 
the  jurisdiction.  SucceaHon  of  Rose,  p.  418. 

Action  of  Nullity. 

Interest  accrued  when  the  suit  is  brought  is  to  be  computed  in  the 
amount  required  to  give  this  court  jurisdiction  of  the  appeal. 
Constitution,  Art.  81;  12  La.  156;  2  An.  798. 

The  remedy  against  judgments  obtained  by  fraudulent  practices  is 

the  action  of  nullity ;  the  grounds  for  such  an  action  can  not  be 

urged  as  a  defence  in  the  suit  to  revive  the  judgment.     Code  of 

Practice,  Arts.  604,  607,  et  aeq,-,  23  An.  173;  30  An.  130;  83  An. 

842:  34  An.  520. 

Bruno  V8,  Omatt,  p.  471. 

JUSTICES  OF  THE  PEACE— Procebdinqs  Before. 

The  defendant  cited  to  answer  the  demand  before  the  justice  of  the 
peace,  is  entitled  on  entering  his  appearance  to  a  reasonable 
delay  for  procuring  testimony,  and  if  judgment  against  defend- 
ant is  rendered  without  the  opportunity  afforded  of  obtaining  his 
testimony,  relief  will  be  given  by  the  writ  of  certiorari ,  direct- 
ing the  trial  anew,  and  arresting  the  execution  of  the  judgment. 
Constitution,  Art.  90;  Code  of  Practice,  Arts.  1083,  1084,  864, 

866;  85  An.  1101. 

State  ex  reL  Oreen  V8.  Justice,  p.  1374. 

Under  the  Code  of  Practice  the  justice  of  the  peace  is  not  required 
to  assign  and  try  separately  from  the  answer  the  exception  on 
which  the  defendant  relies.     Arts.  1032  et  seg.,  1036. 

State  ex  rel.  Brackenbridge  Lumber  Co.  V8.  Justice,  p.  1532. 
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JURY  COMMISSIONERS. 

The  District  Judge  has  the  right,  at  any  time,  to  appoint  jury  com- 
missioners, and  the  exercise  of  this  right  will  not  be  interfered 
with.  When  a  judge  succeed  another  who,  during  the  incum- 
bency of  his  office,  ordered  a  special  jury  term,  the  new  judge 
can  set  aside  the  order. 

State  ex  rel.  Wilkinson  va,  Judge^  p.  1542. 

LANDLORD  AND  TENANT. 

A  lessor  who  obtains  a  legal  judgment  against  his  tenant  and  has  it 
executed  pending  a  devolutive  appeal,  is  responsible  for  the 
actual  damages  occasioned  to  the  tenant. 

MengeUe  vs.  Abadie^  p.  669. 

LAST  WILLS  AND  TESTAMENTS— Substitution. 

A  testamentary  disposition  in  favor  of  minors  conditioned  they  at- 
tain majority,  the  shares  of  those  who  die  before  to  accrue  to 
the  survivors,  carries  all  the  mischiefs  of  the  prohibited  substi- 
tution, though  not  one  in  the  technical  sense.  By  such  will 
against  the  text  and  spirit  of  our  law,  ownership,  with  its  attri- 
butes of  possession,  enjoyment  and  power  to  sell  not  vested  at 
the  death  of  the  testatrix  is  suspended  indefinitely,  t.  e.  until 
the  youngest  child  becomes  of  age;  for  the  same  period  the 
property  is  stamped  with  inalienability  and  put  out  of  com- 
merce, and  besides  the  testatrix  undertakes  to  designate  the 
heirs  of  those  of  the  legatees  who  may  die  after  her,  while 
under  the  law  the  testamentary  power  is  exhausted  when  the 
testatrix  designates  the  heir  living  at  her  death.  Civil  Code, 
Arts.  1519,  1520;  5  An.  461;  7  An.  416,  420;  8  An.  248. 

Succession  of  McCan^  p.  145. 

Ownership  Derived  From. 

The  power  of  last  will  derived  from  the  law  must  be  exerted,  so  as 
to  conform  to  ownership  and  its  modifications  prescribed  by  the 
Code,  and  can  not  introduce  into  our  system  novel  titles.  Under 
our  law  the  heir,  testamentary  or  legal,  must  be  vested  with 
full  title  at  the  death  of  the  testatrix,  the  extent  and  limitation 
of  her  power  in  this  respect  being  marked  by  the  permission  of 
the  Code,  that  for  a  single  life  ownership  may  be  divided  by  the 
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will  giving  to  one  the  usnfmct  and  the  title  to  another ;  hence, 
the  will  Institnting  the  heir  under  a  condition  conferring  on  him 
no  present  right,  at  the  same  time  excluding  the  legal  heir  from 
all  possession  and  control,  and  substituting  for  both  the  testa- 
mentary and  legal  heir  a  species  of  trusteeship  to  hold  and 
render  the  property  to  the  heirs,  whoever  they  may  be,  who 
survive  when  the  condition  is  fully  prescribed  by  the  testatrix, 
is  void  as  against  our  law  and  the  policy  on  which  it  rests,  be- 
cause seeking  to  introduce  a  tenure  our  law  does  not  recognize 
or  enforce.  Civil  Code,  Arts.  488,  491  et  seq,;  638  et  seq,;  644 
et  9eq. ;  940, 941, 942,  943, 944, 946,  946, 947,  1607,  1613, 986,  1622 ; 
Code  Napoleon,  Arts.   718,  724,  1040;  7  An.  416;  8  An.  248  et 

aeq,;  6  Merlin,  368,  369. 

Succession  of  McCan^  p.  146. 

FXDEI  COMMISSA. 

The  testamentary  disposition  that  executors  shall  hold  the  property 
of  the  testatrix,  make  necessary  investments,  provide  for  the 
education  and  support  of  the  minor  legatees,  and  administer 
until  they  attain  majority,  the  property  then  to  be  delivered  to 
them  by  the  executors,  is  substantially  a  trust  for  minors,  none 
the  less,  because  sought  to  be  conferred  on  executors  clothed 
by  the  law  with  no  such  functions,  and  such  disposition  falls 
within  the  prohibition  by  our  Code  of  all  iidei  commissa.  Civil 
Code,  Arts.  1620,  1668,  1666,  1668,  1670,  1671,  1672,  1674,  1675; 
13  La.  6;  3  An.  433;  6  An.  460;  7  An.  420;  8  An.  248;  12  An. 
767;  16  An.  164;  30  An.  1020;  36  An.  766. 

Successixm  of  McCan,  p.  146. 

It  is  not  required  for  the  validity  of  the  mystic  will  that  it  be  closed 
with  wax ;  mucilage  or  other  adhesive  substances  may  be  used 
adequate  to  the  firm  closing  of  the  envelope,  and  the  law  does  not 
exact  that  any  seal  be  impressed  on  the  envelope.  Civil  Code, 
Article  1684;  16  La.  p.  88;  3  Troplong  Donations  et  Testaments, 
p.  166;  2  Vazeille,  477. 

Saint  vs.  Charity  Hospital  et  als,,  p,  236. 

The  testator  had  bequeathed  a  promissory  note  to  certain  legatees 
named.     The  note,  after  the  date  of  the  will,  was  collected  at  the 
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instance  of  the  testator,  and  the  amount  placed  to  his  credit. 
The  legacy  was  of  a  note  and  not  of  a  som  of  money.  There 
was  revocation  of  the  legacy. 
An  ink  line  was  drawn  on  the  will,  across  the  particular  legacy ;  if 
drawn  by  the  testator,  as  there  is  reason  for  presuming,  it  fur- 
nishes additional  proof  of  intention  to  reyoke  the  testament. 

i9uooettion  oj  Baiehelor^  p.  278. 

A  will  provided  for  the  payment  of  debts,  and  the  residue  of  the 
property  to  go  to  legal  heirs,  who  were  made  executors:  fleld, 
that  they  were  not  legatees  in  the  sense  employed  in  Art.  1683, 
G.  C,  and  were  entitled  to  receive  commission  allowed  by  law. 

Sucoesnon  of  Qard6re^  p.  289. 

The  requirement  of  the  Code  that  the  olographic  will  shall  be  dated, 

requires  that  the  day  of  the  month  shall  be  stated;  the  day  is 

part  of  the  date,  and  the  month  and  the  year,  without  the  day 

of  the  month,  avoids  the  olographic  will.    Civil  Code,  Art.  1588; 

Napoleon  Code,  Art.  970;  4  Boilleux,  31;  3  Troplong,  par.  1479; 

Coin  Delisle,  pp.  151-542;  Li^rave  vs.  Merle,  5  An.  278;  Faen- 

tes  vs.  Gaines,  25  An.  85-107. 

Heffner  ra.  Heffner^  p.  1088. 

The  intent  of  the  testator  is  to  be  determined  from  the  whole  will. 
Every  word  shall  have  effect  if  it  can  be  done  without  defeating 
the  general  purpose  of  the  will,  which  is  to  be  carried  into  effect 
in  every  reasonable  method. 

When  the  reading  of  a  whole  will  will  produce  a  conviction  that  the 
testator  must  necessarily  have  intended  an  interest  to  be  given, 
which  is  not  bequeathed  by  express  or  formal  words,  the  court 
will  supply  the  defects  by  implication,  and  so  mould  the  lan- 
guage of  the  testator  as  to  carry  into  effect,  as  far  as  possible, 
the  intention  which  it  is  of  opinion,  that  he  has  on  the  whole 
sufficiently  declared.  Punctuation  must  give  way  whenever  it 
interferes  with  the  proper  and  reasonable  construction  of  a  will. 
The  testator  made  the  following  disposition:  '*  The  other  half 
of  Rienzi  and  a  claim  I  hold  against  the  government  of  the 
United  States  for  army  supplies,  I  think  is  about  one  hundred 
thousand  dollars.    These  two  amounts,  or  halfs,  I  intend  to  give 
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to  the  families  of  my  brother  Thomas  H.  Allen's  four  children 
"^  *  *  And  to  the  five  children  of  my  sister  Oynthia  A. 
Smith  li  *  *  *  Held,  that  the  testator  intended  the  child- 
ren of  his  sister  to  participate  .in  the  legacy,  and  that  he 
grouped  the  legatees  into  families,  and  they  took  per  stirpes. 

Succeeaion  of  Allen,  p,  1086. 

The  general  description  of  property,  or  the  classes  or  kind  in  a  will, 
preceded  or  followed  by  words  of  narrower  import,  if  the 
bequest  is  not  residuary,  will  be  confined  to  species  of  property 
of  some  kind  with  those  previously  described.  The  adoption  of 
the  more  comprehensive  meaning  would  have  the  effect  of  ren- 
dering the  superadded  expression  nugatory;  and  make  the 
testator  employ  additional  language  without  any  additional 
meaning. 

In  order  to  give  effect  to  the  general  as  a$;ainst  the  restricted  words 
in  the  will,  there  must  be  some  expression  in  the  will  to  show 
that  the  testator  intended  to  pass  the  residue  of  his  estate. 

The  will  speaks  from  the  death  of  the  testator,  unless  the  language 
used,  such  as  the  word  now,  or  a  verb  in  the  present  tense, 
which  requires  it  to  be  taken  at  the  time  it  is  used.  The  testa- 
tor, speaking  by  and  through  his  will,  instructed  his  executors  to 
sell  his  Rienzi  plantation,  and  gave  them  a  designated  time  in 
which  to  act,  and  directed  that,  until  the  sale,  the  wife  should 
receive  the  proceeds  of  the  plantation,  if  worked,  until  sold. 
Held,  that  the  wife  was  entitled  to  the  net  proceeds  as  long 
as  the  plantation  remained  in  the  hands  of  the  executor,  and 
the  proceeds  of  the  crop  growing  on  the  place  at  the  time  of  his 
death  passed  to  his  wife. 

Coal  on  the  plantation  for  the  service  of  the  sugar  house  is  immova- 
ble by  destination.  If  the  coal  and  other  immovable  things  by 
destination  are  consumed  in  the  cultivation  of  the  place  and  the 
manufacture  of  the  crop  for  market,  the  legal  heirs  have  no 
claims  for  reimbursement. 

The  legacy  of  an  English  education  to  two  small  boys,  at  the  expense 
of  the  estate,  is  not  void  for  uncertainty. 

A  sum  of  money  bequeathed  to  nieces,  with  the  expression  <*  and 
have  no  interest  in  any  other  claim,"  and  the  remainder  of  the 
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t  is  Uie  odIj  fmd  upom  whieh  tbej  eoold 
tbej  "Caa  not  putieipAle  in  the  rendmmm  of  the 


Rkvocatios  of. 
are  reTocsble  at  the  wfll  of  the    teetitor    until    his 


When  a  prior  will  has  been  made  the  testator  has  a  right  up  to  his 
death  to/ormallf  annoonee  that  he  has  changed  his  mind. 

Article  1692,  C.  C,  does  not  require  that  this  act  of  rewoeaHom  should 

itself  be  a  teMtamemi;  it  only  requires  that  it  should  be  ^*  oa  oei  " 

in    *^one  of  the  forms  prescribed  for  testaments  and  clothed 

with  the  same  formalities." 

SmeeeMtum  of  Segmtomr^  p.  963.   . 

LAWS— Rkpbai.  of. 

The  repeal  of  statutes  by  implication  Ib  not  fayored. 

The  two  statutes  are  not  in  irreconcilable  conflict.     Hence,  the  new 

law  does  not  repeal  the  old  law. 

Stole  rt.  AnowR,  p.  1569. 

Courts,  Mandamus. 

While  the  courts  can  have  no  right  to  pronounce  an  abstract  opinion 
upon  questions  entirely  political,  to  compel  ofllcers  to  per- 
form specific  duUes  imposed  upon  them  by  law,  whether  relat- 
ing to  elections  or  to  any  other  duty  deyolving  upon  them, 
writ  of  mandamus  issues  to  compel  a  proper  execution  of  a 
purely  ministerial  duty. 

State  er  rel.  Supertimjrs  of  Eteetion  rs .  Judge^  p.  827. 

LEASE  OF  VESSEL — Riqhts  of  Lessor  after  Default  of  Lessee. 

Ship  agents  and  fruit  dealers  having  contracted  for  the  lease  of  a 
yessel  for  use  in  their  business,  at  a  fixed  price  and  for  a  definite 
term,  deliverable  about  the  30th  of  July,  1894,  are  not  at  liberty 
to  recede  from  their  engagement  at  will,  and  decline  to  accept 
delivery,  if  tendered  seasonably ;  and,  having  declined  to  accept 
delivery  of  the  vessel  when  formaUy  tendered  to  them  on  the 
29th  of  July,  1894,  they  have  become  bound  to  the  plaintilf  as 
lessors  in  the  full  amount  of  the  price  stipulated  in  the  contract. 
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An  effort  on  the  part  of  the  lessors,  subsequently  to  the  defendants'' 
default,  to  use  the  vessel  so  as  to  reduce  their  damages  to  a 
mtmr/ittm,  can  not  be  viewed  as  an  acquiescence  in  their  aban- 
donment of  their  contract,  which  defeats  plaintiffs'  recovery. 
Orr^  Laubenheimer  Company,  Ltd.,  vs.  Wilson  &  Co.,  p.  1813. 


LEASE — Right  op  Occupancy. 

The  purchase  by  the  lessors  at  the  syndic's  sale  of  the  right  of  occu- 
pancy of  the  leased  premises,  subject  only  to  their  claim  for 
unpaid  rent,  does  not  cancel  the  lease  with  respect  to  rent  paid 
by  the  application  of  the  proceeds  of  movables  subject  to  the 
lessor's  privilege  and  brought  by  them  at  the  sale.  The  case  is 
discriminated  from  Bartels  vs.  Creditors,  11  An.  433.  See  also 
14  An.  213;  17  An.  174;  37  An.  587;  39  An.  743;  40  An.  267. 

Such  a  purchase  binds  the  lessor  only  for  the  amounts  bid  for  the 
right  of  occupancy  and  cancels  the  lease  so  far  as  respects  the 
unpaid  rent.     0.  C,  Art.  2217  et  seq. 

Vilavaso  vs.  Creditors,  p.  946. 

LEGACY — Particular  Leqateb. 

A  particular  legatee  who  was  indebted  to  the  testator  when  the  will 
was  executed  and  when  the  testator  died,  is  not  entitled  to  have 
the  debt  remitted  because  of  the  particular  legacy  to  him. 

Spath  vs.  Zeigler,  p.  1168. 

LESION — Sale  Avoided  for. 

The  principle  that  to  avoid  the  sale  for  lesion  the  inadequacy  of  price 
must  be  clearly  proved  is  applied  in  this  case.  Civil  Code,  Art. 
2589;  12  Martin,  421;  5  La.  382. 

Rod  and  Gun  Club  Co.  vs.  Commissioners,  p.  1081. 

LIBEL. 

An  individual  citizen  complained  to  certain  public  officials  of  the 
non- performance  of  duty  by  a  corporation  which,  under  a  con- 
ventional contract,  was  acting  as  a  public  agency.  He  had  rea- 
son to  believe  the  officers  addressed  had  supervisory  control 
over  the  corporation's  acts.  The  contract  affected  separately, 
both  by  way   of  right  and  obligation,  individual  citizens.     The 
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corpormtion  teougbfc  an  action  for  libel,  mgainat  the  complminiiis 

citisen,  for  Ijmgaage  used  in  the  complaint,     field:   As  the 

langnage  contained  in  a  complaint  ao  made  coold  haidlj  ocem- 

aion  injury  against  a  corporation  so  engaged  under  a  contract 

-conferring  opon  them  vested  rights,  the  allegation  of  plaintiff's 

petition  sbonld  show  the  existence  of  facts  from  which  injury 

"Could  aiise. 

Fertilizing  Co.  Ft.  Wolf  A  Son,  p.  631. 

LICENSE — Ejlkmption  fbom. 

Banking  institutions,  incorporated  under  the  hanking  laws  of  the 
State,  with  a  capital  lees  than  the  minimum^  expressed  in  para- 
graph thirteen  of  the  revenue  license  law,  can  not  be  required 
to  pay  licenae. 

The  legislative  intention  to  levy  a  license  must  be  distinctly  shown ; 
it  can  not  be  extended  beyond  a  dear  import  of  the  wcurds  of 
the  statute. 

If  it  were  not  the  intention  of  the  General  Assembly  to  exclude 
them  from  the  terms  of  the  law,  the  omlsaion  can  not  be  sup- 
plied by  construction. 

Ex  reL  Houston^  Sheriffs  rt.  Bank^  p.  1029. 

LIFE  INSURANCE. 

In  case  an  insurer  and  insured  agree  that  the  latter  may  give  and  the 
former  will  accept  notes  for  the  first  annual  premium  on  a  policy 
of  life  insurance,  payable  in  instalments,  and  that  the  default 
•of  the  maker  in  paying  any  one  of  them  at  maturity  should 
operate  as  a  revocation  of  the  policy,  default  on  the  part  of  the 
insured  makes  the  contract  void  tpso/octo,  both  as  to  the  insured 
and  the  beneficiary. 

The  rights  of  a  beneficiary  in  a  life  insurance  policy  are  purely  deriv- 
ative, and  altogether  dependent  upon  the  terms  and  conditions 
of  the  contract.  He  can  insist  upon  the  integrity  of  the  con- 
tract being  preserved  and  maintained  in  statu  guo.  Nothing 
more.  He  can  not  claim  the  right  to  be  placed  in  a  better  posi- 
;tion  than  the  insured  has  placed  himself. 

Fienn  rs.  Jasaramoe  Cb.,  p.  541. 
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LIFE  INSURANCE— Continued. 

Policy  Assignable. 

The  policy  executed  on  the  life  of  tlie  deceased  was  a  valid  contract, 

and  as  such  was  assignable  to  the  defendants  for  the  amounts 

held  due. 

Hays  V8.  Lapeyre  and  McCaleb,  p.  749. 

Under  a  contract  of  life  insurance  issued  by  a  mutual  company,  con- 
ditioned to  be  subject  to  any  by-law  thereafter  to  be  enacted, 
the  insured  is  bound  by  a  subsequent  by-law  forfeiting  such 
policies  when  the  insured  should  die  by  his  own  hands. 

Daughtry  V8,  Knights  of  Pythia^^  p.  1203. 

MANDAMUS. 

Where  the  tax  collector  has,  under  instructions  from  the  City  Coun- 
cil, discontinued  the  collection  of  the  tax  under  the  first  ordi- 
nance, he  may  be  ordered  to  proceed  by  a  direct  order  of  court 
in  a  mandamus  proceeding  directed  against  him,  without  the 
necessity  of  making  the  common  council  a  party. 

State  ex  reL  Construction  Co.  vs.  Tax  Collector,  p.  29. 

MASTER  AND  SERVANT. 

It  is  the  duty  of  the  master  to  keep  his  premises  in  a  safe  condition, 
so  as  not  to  endanger  the  life  and  limbs  of  the  servant.  Hence, 
the  master  will  be  responsible  in  damages  for  the  injury  to  the 
servant,  who,  without  knowledge  or  warning  to  guard  against 
the  accident,  falls  into  a  ditch  of  scalding  water  permitted  by 
the  master  on  the  premises,  the  servant's  duties  requiring  him 
to  approach  or  pass  the  ditch,  left;  uncovered,  with  no  railing  or 
other  means  provided  to  guard  against  accidents.  Wharton  on 
Negligence,  Sees.  206,  203,211,  212;  17  Wallace,  663;  100  U.  S. 
216. 

Such  a  risk  is  not  incident  to  the  servant's  duties,  and,  unless  he  had 
knowledge  of  the  danger  and  assumed  the  risk  or  by  bis  own 
negligence  fell  into  the  ditch,  his  action  against  the  master  for 
the  damages  will  not  be  affected.     Ibid, 

Nor  in  such  case  will  the  master's  responsibility  be  affected  by  the 
fact  that  when  the  accident  occurs  the  servant  is  not  in  the 
actual  employ  of  the  master,  but  is  being  conducted  by  the  mas- 
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tor's  nuuuiger  to  that  portioii  of  the  premises  where  the  dmnger 
exists  and  the  master  proposes  to  employ  the  injured  party. 

Pawen  vs.  amgar  Cb.,  p.  483. 

Whfle  it  is  the  duty  of  the  master  to  keep  his  premises  in  a  safe  con- 
dition so  as  not  to  endanger  the  life  or  limbs  of  the  servant,  yet 
the  servant  will  be  denied  relief  against  the  master  for  injuries 
arising  oat  of  the  unsafe  condition  of  his  prenuses,  if  with  ordi- 
nary prudence  the  servant  could  have  avoided  the  injuries. 
Thompson  on  Negiigence,  pp.  946  ef  ssg.,  1068,  Sec.  15  ef  teq. 

MeCarthif  r«.  Iron  WcrkSy  p.  978. 

The  lineman  of  the  defendant  company  in  the  discharge  of  Lis  duty 
was  ordered  to  take  down  a  guy  wire  from  an  electric  pole  and 
guy  tree.  The  pole  had  not  been  securely  planted.  It  fell  on 
the  lineman,  inflicting  injuries  of  which  he  died.  The  vice  o 
construction  was  latent  and  concealed.  The  officers  of  a  preced- 
ing board  of  management  had  been  notified  of  the  defect.  The 
company  is  not  relieved  under  the  plea  of  want  of  notice^ 
although  the  present  general  manager  had  not  been  notified,  but 
the  preceding  manager  or  superintendent. 

The  lineman  did  not  voluntarily  place  himself  in  a  dangerous  posi- 
tion. 

The  employee  is  not  bound  to  know  latent,  but  patent  defects. 

The  master  must  provide  suitable  appliances. 

Bland  and  Wife  vs.  Railroad  Cbiapaay,  p.  1657. 

MARRIAGE— Putative. 

The  marriage  decreed  null  produces  civic  effects  when  contracted  in 
good  faith. 

The  wife  who,  in  good  faith,  marries  a  divorced  man,  believing  the 
divorce  was  legally  obtained,  if  the  divorce  be  subsequently 
declared  a  nullity  is  protected  by  those  laws  enacted  for  the  pro- 
tection of  the  weak  and  innocent. 

The  effects  which  the  husband  and  wife,  at  the  time  of  the  dissolu- 
tion of  the  marriage  owned,  are  presumed  common  effects  or 
gains,  unless  it  be  satisfactorily  proved  which  of  those  effects 
they  brought  in  marriage.  The  same  rule  applies  to  a  putative 
marriage  in  so  far  as  the  spouse,  in  good  faith,  is  concerned. 
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The  costs  of  settlement  of  community  interests  are  charged  to  each 
in  proportion  to  the  interest  of  the  respective  parties. 

Succession  of  Barry,  p.  1143. 

MINORS — Suit  to  Recover  Property, 

In  a  snit  by  minors  for  the  recovery  of  property  illegally  sold,  an 
antecedent  tender  of  the  purchase  price  is  not  required.  The 
defendant  will  be  allowed  to  set  up  his  claim  in  reconvention. 

Aronstein  vs.  Irvine ,  p.  301. 

MINOR'S  PROPERTY— Sale  of— Tutorship  of  Father  When 
Both  Parties  are  Alive. 

In  case  of  sale  being  made  of  a  minor's  property  durii^g  the  lifetime 
of  both  father  and  mother,  the  father  may  occupy  the  place  of 
tutor  pro  hac  vice,  and  in  such  event  the  law  clothes  him  wit^ 
the  power  of  a  tutor  in  point  of  fact,  and  consequently  he  is 
dispensed  from  furnishing  security,  taking  and  subscribing  an 
oath,  having  an  inventory  taken  or  causing  a  mortgage  to  be 
inscribed  against  himself,  and  the  like. 

Partition  of — Jurisdiction  of  Court  to  Order. 

When  immovable  property  situated  within  the  jurisdiction  of  one  of 
the  parishes  of  this  State  territorially  forms  the  subject  of  a 
partition  amongst  co- proprietors,  some  of  whom  are  minors 
domiciled  in  other  States  of  the  Union,  the  court  possessing 
jurisdiction  of  the  partition  suit  and  proceedings  is  fully  author- 
ized to  direct  the  proceedings  of  a  family  meeting  to  deliberate 
and  advise  touching  the  interest  of  minors  interested  who  reside 
abroad.  Succession  of  Allen,  p,  12^0. 

MORTGAGE^ — Right  of  a  Mortgagor  to  Proceed. 

A  probate  sale  only  divests  mortgages  which  have  been  imposed  upon 
property  by  the  deceased,  and  not  those  which  have  been  imposed 
upon  it  by  his  vendors ;  and  no  greater  right  can  be  affirmed  of 
a  sale  made  by  a  syndic  of  an  insolvent's  estate. 

A  holder  of  a  mortgage  first  in  rank,  which  was  granted  by  the  ven« 
dor  of  the  insolvent,  may  proceed  by  seizure  and  sale  in  its 
foreclosure,  disregarding  a  previous  order  of  sale,  granted  in 
favor  of  the  syndic  of  his  mortgagor's  vendee. 
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Under  the  provisions  of  Act  60  of  1886,  actual  damages  resulting 

may  be  awarded  in  the  suit  in  which  the  injunction  has  been 

dissolved. 

Syndics  V8,  Sheriff  et  ate.,  p.  410. 

Reinscbiption. 

All  mortgages  (save  those  excepted  by  law)  must  be  recorded,  and 
their  inscription  renewed  before  the  expiration  of  ten  years ; 
otherwise  their  effect  ceases  even  between  the  parties. 

Delogny  V9,  Creditors,  p.  488. 

Advances  to  Be  Made. 

A  long  settled  account,  made  the  basis  and  consideration  of  a  mort- 
gage, given  in  due  form,  will  not  be  opened  and  disturbed,  unless 
upon  clear  and  positive  evidence  that  the  error  was  owing  to 
misrepresentation  and  fraud.  If  there  was  error  in  the  settle- 
ment (resulting  from  the  failure  to  properly  examine  an 
account) ,  the  mortgage  given  some  time  prior  to  the  declaration 
in  insolvency  remains  as  a  binding  obligation ;  also,  the  notes 
identified  with  the  act  of  mortgage.  This  rule  applies  to  the 
amount  acknowledged  by  the  debtor  as  due  for  advances  made 
prior  to  giving  the  mortgage;  as  to  advances  *' to  be  made," 
covered  by  the  terms  of  the  mortgage,  the  debtor  is  not  con- 
cluded from  pleading  the  illegality  of  the  charges. 

No  actual  delivery  of  the  bounty  of  the  government  was  ever  made 

by  the  pledgor  to  the  pledgee.     Without  delivery  there  was  no 

pledge. 

Delogny  va.  Creditors^  p.  488. 

Vendob's  Pbivilegb. 

Notes  secured  by  a  mortgage  and  vendor's  privilege  pass  to  third 
persons,  with  mortgage  and  privilege  by  which  they  are 
secured,  unaffected  by  the  unreality  of  the  transaction  (at  the 
origin),  of  which  the  holder  by  transfer  had  no  notice. 

If  one  of  the  two  debtors  in  solido  be  solvent,  the  creditor  is  without 
a  right  of  action  to  have  annulled  a  transaction  of  the  insolvent 
debtor. 

Dreyfous  vs,  Childe  et  ai.,  Loeb  <&  Bro«.,  Intervenora^  p.  872. 


INDEX.  1679 

MORTGAGES — Continued. 

The  creditor  in  good  faith,  acqnirlog  his  mortgage  from  the  recorded 
owner,  is  not  affected  by  the  fraud  of  the  vendor  or  vendee 
practised  in  the  conveyance  of  the  title.  11  La.  408;  i  An.  88^ 
286;  1  An.  286;  2  H.  D.,  p.  1378,  No.  1. 

The  right  of  sach  mortgage  creditor  to  seize  and  sell  the  property  i» 
not  affected  by  the  sait  of  the  wife  of  the  vendor  to  annul  the 
sale  on  the  ground  it  was  a  fraud  on  her  rights,  the  suit  being 
directed  not  against  the  mortgage  creditor,  but  only  against  the 
reputed  heir  of  the  husband.     45  An.  1085;  47  An.  49. 

Lacassagne  vs.  Abrahamy  p.  1160. 
Mortgages — See  Homestead. 

See  Constitutional  Law. 

MUNICIPAL  CORPORATIONS— Charthr  of. 

The  clause  in  the  charter  of  the  city  of  Monroe  <*  to  fix  the  squar- 
ing and  to  prevent  any  encroachments  upon  or  the  stopping  and 
obstructing  the  streets  "  *  *  *  gav.e  to  that  city  the  right 
to  pass  the  ordinance  to  cause  the  removal  of  obstacles  from  the 
public  streets ;  but  the  right  of  a  person  who  denies  the  legality 
of  the  exercise  of  that  power,  in  respect  to  a  particular  locality^ 
to  apply  to  the  courts  for  the  purpose  of  judicially  testing 
whether  it  fell  under  the  operation  of  the  power,  is  equally 

clear. 

Railrodd  Company  V8,  Mayor  and  Council,  p.  1102. 

NEGLIGENCE. 

While  it  is  held  that  it  is  the  duty  of  those  in  charge  of  a  car,  at 
crossings  particularly,  to  be  careful  and  watchful,  those  who  use 
street  crossings  must  exercise  a  reasonable  degree  of  care  and 
watchfulness. 

The  motorman  had  a  right  to  suppose  that  plaintiff's  son  would  not, 
after  warning,  attempt  to  cross  immediately  in  front  of  the  car 
at  a  distance  too  near  to  prevent  the  accident. 

While  no  one  should  be  held  to  a  degree  of  care  and  caution  beyond 
his  years,  a  boy  of  eleven  years  and  four  months  of  age  can  not 
be  relieved  from  the  exercise  of  all  care  and  prudence. 

McLaughlin  V8,  Railroad  Co,y  p.  23. 
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Assuming  Responsibility  of  Risks. 

Where  one  goes  on  premises  by  implied  permisBlon,  he  does  so  at 
his  own  risk,  assuming  the  responsibility  of  all  risks  incident  to 
the  place. 

Where  there  are  two  avenues  of  travel  and  the  more  dangerous  one 
is  selected,  the  party  injured  can  not  recover  if  the  injury  in- 
flicted was  due  to  the  risk  incident  to  the  route  selected.  The 
traveler  assumes  all  risks  in  such  cases. 

Settoon  V8.  T.  <fc  P.  R,  R.  Co.,  p.  807. 

Where  a  child  of  the  age  of  four  years,  a  passenger  on  a  street  rail- 
way car,  is  accompanied  by  a  person  of  sufficient  age  and  dis- 
cretion to  take  care  of  it,  is  put  off  the  car  at  the  child's  stop- 
ping place,  by  the  conductor,  and  the  person  having  charge  of 
the  child  follows  it,  and  both  reach  the  street  in  safety  and  are 
waiting  for  the  passing  of  a  car  on  a  parallel  track,  the  railway 
company  is  not  responsible  in  damages  if  the  child  runs  toward 
the  passing  car,  strikes  it  and  is  thrown  down  and  injured. 

Schneidau  ^t  al.  vs.  Railroad  Company,  p.  866. 

Crossing  Car  Tracks. 

Parties  having  occasion  to  cross  a  car  track  must  bear  in  mind  that 
in  the  management  and  business  of  railroads  special  trains  are 
liable  to  be  sent  forward  at  any  moment,  and  that  the  rule  that 
a  person  before  attempting  to  cross  a  track  must  stop,  look  and 
listen  to  guard  against  danger  is  not  confined  to  certain  hours  of 
the  day  or  night  nor  limited  to  particular  trains. 

Vincent,  Tutor,  V8,  Railroad  and  Steamship  Company,  p,  933. 

The  mere  fact  of  an  accident  does  not  carry  with  it  a  presumption 
of  negligence.  The  facts  and  circumstances  connected  with  the 
accident  must  be  shown  so  as  to  enable  the  court  to  trace  re- 
sults to  definite  causes. 

Henry  vs.  Lumber  Co.,  p.  960. 

The  fact  that  a  child  may  not  be  capable  of  contributory  negligence 
does  not  always  render  the  defendant  liable  upon  the  mere 
proof  of  the  act  causing  injury. 

No  liability  for  sudden  act  of  a  child. 
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If  the  defendant's  employee  was  not  careless  or  negligent,  it  ci^n 

not  be  rendered  liable. 

Culberson  vs.  Railroad  Co,,  p.  1376. 

See  Master  and  Servant. 


NEGOTIABLE  PAPER— Equities. 

Where  a  person,  a  few  days  after  the  execution  of  a  note,  payable 
on  demand  to  maker's  order  and  endorsed  by  him  in  blank,  has 
had  the  same  transferred  to  him  in  good  faith  for  a  vaiaable 
consideration,  in  due  course  of  trade  and  without  notice,  as  col- 
lateral security  for  a  note  due  to  him  by  a  third  person,  to  whom 
the  maker  had  delivered  it,  the  equities  existing  between  the 
original  holder  and  the  maker  are  cut  off,  so  far  as  they  affect 
the  second  holder,  and  they  are  not  thrown  open  because,  at  a 
later  date,  the  party  holding  the  note  as  collateral  accepts  it  in 
absolute  ownership  and  credits  its  amount  upon  the  main  or 
principal  note. 

Where  it  is  shown  that  a  person,  claiming  to  have  held  a  negotiable 
note,  endorsed  in  blank  as  collateral  for  a  note  due  to  her  by  her 
brother-ia-law,  placed  it  in  the  hands  of  her  sister,  the  wife  of 
her  debtor,  for  safe  keeping,  but  subsequently  regained  posses- 
sion of  it,  accepted  it  in  full  ownership  and  credited  the  amount 
of  the  same  upon  the  main  or  principal  note,  the  fact,  whatever 
weight  it  might  have  as  throwing  a  suspicion  upon  the  reality  of 
the  original  situation  of  the  parties,  does  not,  if  their  reality  has 
been  established,  work  a  forfeiture  of  the  rigbts  of  the  pledgee 

and  open  the  equities. 

McPherson  vs.  Boudreau^  p.  431. 

NEW  ORLEANS — Lease  of  Market  Stand. 

In  case  the  City  Council  grants  to  any  person  a  lease  of   a  market 
stall  or  stand,  in  the  vicinity  of  a  market  of  the  city,  revocable 
at  its  pleasure,  the  tenure  of  the  lessee  or  of  any  sub -lessee,  is 
necessarily  precarious. 
And,  in  case  any  stall  or  stand  shall  remain  unoccupied  daring  three 
days  consecutively,  the  lessee  of  the  market  shall  hold  the  same 
abandoned  and  subject  to  the  demand  of  any  other  applicant. 
Economides  vs,  Hinrichs  et  aZ.,  p.  370. 
106 
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Holders  of  floatiDg  debt  certificates  are  not  entitled  to  recover 
money  jadgmenis  against  the  city  therefor. 

Ahaaoal  V8.  City,  p.  565. 

Street  Railway. 

The  respondent  having  acquired  from  the  city  of  New  Orleans  a 
franchise  entitling  it  to  construct,  operate  and  maintain  a  line  of 
street  railway  through  certain  designated  streets  of  the  city,  the 
adjudication  of  which  contained  the  stipulation  that  all  the 
streets  through  which  its  tracks  are  laid  shall  be  maintained  in 
first-class  order  between  the  tracks  and  two  feet  on  each  side  of 
said  tracks:  Held,  that  this  covenant  does  not  impose  the  addi- 
tional duty  of  elevating  the  entire  surface  of  the  street  on  either 
side  of  its  track  to  the  height  of  its  roadbed. 

State  ex  rel.  City  V8.  Traction  Company,  p,  667. 

Regulating  Drinking  Saloons. 

An  ordinance  of  the  city  of  New  Orleans  which  provides  that  no  one 
shall  open  or  establish  a  drinking  house  or  establishment  for  the 
retail  of  spirituous  liquors  without  first  obtaining  a  licanse  or 
permit  from  the  City  Council  is  not  illegal  nor  unconstitutional, 
as  it  comes  within  the  police  power  of  the  city. 

State  V8,  MaUle,  p.  728. 

The  court  again  affirms  the  conditions  of  transfers  of  claims  against 
the  city  of  New  Orleans  for  payment  out  of  budgeted  appropria- 
tions, prescribed  by  previous  decisions.  42  An. .  164;  43  An. 
78;  46  An.  545. 

Creditors  of  the  city  claiming  payment  under  appropriations  of  an 
amended  budget  have  no  exclusive  rights  of  payment  from  the 
revenues  placed  on  such  budget.  Acts  1877,  Extra  Session, 
No.  30,  Sec.  3;  Act  No.  20  of  1882,  Sec.  66;  Act  No.  88  of  1884; 
No.  109  of  1886;  36  An.  938. 

The  court  again  affirms  that  the  items  on  the  original  budget  have 
the  right  of  priority  of  payment  over  creditors  claiming  under 
the  original  budget.     Ibid. 

And  it  is  again  affirmed  that  the  parties  seeking  payment  from 
budgeted  appropriations  are  restricted  to  such  appropriations. 
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and  have  no  action  against  the  city  until  there  are  funds  to  the 
credit  of  such  appropriations.    46  An.  545,  and  cases  there  cited. 

Wadsworth  vs.  City,  p.  886. 

Act  No.  142  of  1804  does  not  expressly  or  by  implication  repeal  Sec. 
21  of  Act  No.  20  of  1882  (charter  of  the  city  of  New  Orleans), 
in  regard  to  contracts  for  public  works. 

State  ex  rel.  Paving  Co,  vs.  City  et  aZ.,  p.  643. 

The  city  of  New  Orleans  has  not  only  the  power  to  recede  from  their 
announced  intention  of  having  the  streets  paved,  but  after  the 
reception  of  bids  it  has  the  unquestionable  right  to  reject  any 
and  all  bids.  Id.,  p,  644. 

Streets. 

The  Oity  Council  of  New  Orleans,  in  its  discretion,  can  provide  for 
the  paving  or  the  repairing  of  any  street  in  the  city  of  New 
Orleans. 

The  city  is  not  compelled  to  return  to  the  property  holders  the  value 
of  the  old  pavement  which  has  been  replaced. 

The  Oity  Oouncil,  in  locating  a  street  railway,  has  the  right  to  desig- 
nate what  part  of  the  street  it  is  permitted  to  occupy. 

Schmitt  et  ale,  vs.  City,  p.  1440. 

Hours  of  Labor. 

The  Oity  Oouncil  of  New  Orleans  has  the  right  to  designate  the  num- 
ber of  hours  in  which  laborers  and  mechanics  shall  work  on  the 
public  works  of  the  city ;  but  the  Oity  Oouncil  has  not  got  the 
power  to  make  the  violation  of  an  ordinance,  regulating  the 
number  of  hours  in  which  laborers  and  mechanics  shall  be 
employed  in  the  public  works  belonging  to  the  city,  a  misde* 
meanor,  as  this  is  an  indictable  offence,  one  which  the  General 

Assembly  alone  can  create. 

State  V8,  McNally,  p,  1450. 

* 

Sale  op  Franchise  for  Street  Railroad. 

The  General  Assembly  did  not  intend  to  use  the  words  *<  street  rail- 
road," in  Act  135  of  1888,  in  any  narrow  or  technical  sense;  its 
evident  purpose  was  to  compel  the  city  of  New  Orleans  to  make 
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available  for  city  purposes,  and  for  the  public  benefit,  in  money, 
any  local  railroad  franchise  or  privilefi^  which  was  valuable, 
and  the  amount  to  be  derived  from  the  granting  of  which  was 
likely  to  be  increased  by  being  put  up  at  public  auction. 
In  East  Louisiana  Railroad  vs.  City  of  New  Orleans,  46  An.  526,  this 
court  held  that  the  Act  186  of  1888  did  not  apply  to  railroads 
carrying  the  mails  and  transporting  freight  and  passengers  long 
distances  beyond  the  limits  of  the  city;  and,  besides,  the  East 
Louisiana  Railroad  Company  was  an  existing  corporation,  hav- 
ing its  domicile  out  of  the  city  of  New  Orleans,  with  its  legal 
character  and  its  franchises  as  a  railroad  already  fixed.  The 
ordinance  of  the  city  granted  a  simple  **  right  of  way."  It 
originated  in  favor  of  the  company  no  new  source  of  revenae, 
no  change  in  its  business,  nor  effected  and  authorized  no  addi- 
tional traffic  arrangements. 

Railroad  Co.  V8.  WatkirhS,  p,  1550. 

NEWSPAPERS. 

The  authorities  generally,  English  and  American,  hold  the  editor  and 
publisher  of  a  newspaper  to  the  same  rigid  responsibility  with 
any  other  person  who  makes  injurious  communications.  Malice 
on  his  part  is  conclusively  inferred  if  the  communications  are 
not  irue. 

It  is  no  defence  that  the  same  have  been  copied  with  or  without 
comment  from  another  paper;  or  that  the  information  upon 
which  an  editorial  article  is  based  was  obtained  from  the  col- 
umns of  another  paper.  It  is  no  defence  that  the  source  of 
information  was  stated  at  the  time  of  publication,  and  that  the 
editor  or  publisher  believed  it  to  be  true.  The  freedom  of 
speech  and  the  liberty  of  the  press  were  designed  to  secure 
constitutional  immunity  for  the  expression  of  opinion;  but  that 
does  not  mean  unrestrained  license,  nor  does  it  confer  the  right 
upon  the  editor  and  proprietor  of  a  newspaper  to  write  or  pub- 
lish whatever  he  may  choose,  no  matter  how  false,  malicious  or 
injurious  it  may  be,  without  full  responsibility  for  the  damage  it 
may  cause. 

The  modern  rule  with  regard  to  the  conditional  privilege  which 
newspaper  publications  enjoy  is,  that  when  the  publication  is 
made  in  good  faith,  in  the  ordinary  course  of  the  publisher's 
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basiness,  with  i^ood  motiveB  and  for  justifiable  ends,  and  with- 
ont  any  intention  to  work  injury  to  the  reputation  or  character 
of  the  subject  of  it,  the  party  injured  will  be  restricted  in  his 
recovery  to  actual  damages;  but  the  publisher  is  liable,  not 
only  for  the  estimated  damages  to  credit  and  reputation,  and 
such  special  damages  as  may  appear,  but  also  such  damages,  on 
account  of  injured  feelings,  as  must,  unavoidably,  be  inferred 
for  the  publication  of  such  11  be]. 

As  the  law  looks  to  the  animu8  of  the  proprietor  in  permitting  his 
columns  to  be  employed  for  the  dissemination  of  calumny,  cir- 
cumstances may  be  shown  in  mitigation  of  damages. 

The  instigating  circumstances  pointed  out  by  the  defendants  being, 
that  the  administration  of  the  government  of  the  city  of  New 
Orleans  had  become  so  notoriously  corrupt  that  suspicion  in  the 
public  mind  rested  alike  upon  all  those  in  any  way  connected 
with  it,  and  urgently  demanded  investigation  and  reform,  they 
aver,  that  as  faithful  and  fearless  public  journalists,  they  felt  in 
duty  bound  to  direct  public  attention  to  this  serious  condition 
of  affairs;  and,  consequently,  when  Orlopp,  an  important  city 
contractor,  made  the  disclosures  attributed  to  him  in  certain 
other  city  papers,  they  deemed  it  to  be  the  discharge  of  public 
duty  to  make  upon  them  the  editorial  comment  that  is  com- 
plained of.  Held,  that  while  conceding  the  principle,  the  con- 
clusion is  denied,  in  the  total  absence  of  a  plea  of  justification 
and  proof  of  the  truthfulness  of  the  specifications  in  the  article 
contained;  for  the  law  is  just  as  studious  to  protect  the  reputa- 
tion and  character  as  it  is  the  property  of  the  citizen,  and  the 
public  official  from  unnecessary,  unseemly  and  unwarrantable 
aspersions  upon  the  management  and  conduct  of  his  office, 
through  the  columns  of  a  newspaper. 

While  it  is  undoubtedly  true  that  the  preservation  of  good  and  pure 
government,  either  in  city  or  State,  greatly  depends  upon  a  free 
and  fearless  expression  of  public  sentiment  through  the  columns 
of  the  journals  t)f  the  country,  yet  it  is  equally  true  that  same 
must  and  can  be  accomplished  through  the  instrumentality  of 
cogent,  temperate  and  well -reasoned  editorials,  predicated  upon 
facts,  and  not  by  means  of  hasty,  intemperate  and  opprobrious 
criticisms  and  abuse,  having  no  other  foundation  than  the  cur- 
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rent  local  items  published  in  some  other  paper.    This  rule,  if 

adhered  to,  will  tend  to  the  promotion  of  trath,  good  morals  and 

good  government. 

Fiizpatrick  V8.  Daily  StateSy  p.  1116. 

NEW  TRIAL. 

An  order  of  the  trial  court  granting  a  new  trial  will  not  be  reversed 

on  an  appeal  by  the  State. 

State  V8.  DaviSy  p.  727. 

Motions  for  new  trials  are  universally  conceded  to  rest  within  the 
exercise  of  the  sound  judicial  discretion  of  trial  judges;  and  same 
will  not  be  disturbed  by  an'  appellate  court  except  in  clear  cases 
of  abuse  or  misdiscretion. 

State  V8,  Ma^eej  p,  901. 

NOLLE  PROSEQUI. 

The  powers  of  the  District  Attorney  to  enter  a  nolle  prosequi  are  sub  - 
ject  to  certain  limitations. 

After  the  jury  has  been  empaneled  and  the  charge  read,  he  can  uot 
discontinue  if  the  defendants  insist  upon  a  verdict. 

After  verdict  and  refusal  to  grant  a  motion  for  a  new  trial,  he  is 
without  authority  to  dismiss  the  prosecution  without  the  author- 
ity of  the  court. 

After  verdict  and  conviction  a  pardon  may  be  granted. 

State  ex  rel.  Bier  V8.  Sheriffs  p.  140. 

Surety  on  Bond. 

The  surety  on  a  bond  is  not  released  by  the  fact  that  a  nolle  prosequi 
was  entered  on  motion  of  the  District  Attorney,  because  of 
irregularity  in  finding  the  indictment.  The  defendant  and  his 
surety  were  properly  held  to  answer  to  another  indictment 
returned  in  lieu  of  the  bad  indictment. 

State  vs.  Brooks  et  a£a.,  p.  856. 
See  District  Attorney. 

« 

NOVATION. 

The  debtor's  note  given  for  an  open  account  does  not  necessarily 

novate  the  debt. 

Chambers  J  Roy  <&  Co.  vs.  Knapp^  p.  1156. 
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There  are  circnmstances  which  place  the  holder  of  paper  in  circula- 
tion npcn  inquiry,  without  (Krect  notice  of  any  in&rmity  of  title. 

Bays  V8.  Lapeyre^  p.  749. 

Eppbct  op  Fobmbr  Suits — Res  Adjudicata. 

The  plaintiff,  alleginfs^  he  is  the  holder  of  claims  for  services  of 
parish  oflElcers,  witnesses,  and  jurors'  fees,  and  other  items  of 
parochial  expenses,  the  claims  duly  acknowledged  and  warrants 
therefor  issued  and  averred  to  be  entitled  to  be  paid,  will  be 
concluded  by  the  judgment  dismissing  his  petition  without 
reservation,  from  renewing  the  suit  on  the  claims;  it  being  ap- 
parent in  the  first  suit  the  liability  of  the  parish  on  the  claims 
and  warrants  was  at  issue,  that  proof  was  admissible  to  sustain 
such  liability,  and  *<  the  thing  adjudged  "  applies  to  the  demand 
and  to  all  grounds  available  to  sustain  the  demand.  0.  0.,  Arts. 
2286,  2286;  2  An.  404;  8  An.  6;  40  An.  646;  94  U.  S.  852;  32 
An.  898. 

Warrants  or  orders  on  the  parish  treasurer  by  the  police  jury  with- 
out  power  to  issue  notes  or  other  similar  instraments,  avail  as 
acknowledgments  to  interrupt  prescription,  but  do  not  change 
the  character  of  the  debts  for  which  the  warrants  issued  or  the 
prescription  applicable  to  such  debts. 

Flagg  V8.  Pariah  of  St,  Charles^  p.  765. 

PARTITION. 

Persons  owning  undivided  interests  in  property  may  merge  their  inter- 
ests so  as  to  facilitate  a  division  in  kind.  The  judge,  however, 
must  decide  whether  this  merger  of  interests  will  permit  a  divi- 
sion in  kind  without  loss  or  great  inconvenience  to  the  other  co- 
proprietors. 

Parties  to  a  partition  have  the  right  to  insist  that  the  property  shall 
be  viewed  in  its  existing  physical  condition,  and  if  it  presents 
insurmountable  objections  to  a  partition  in  kind,  the  consent  of 
some  of  the  owners  that  they  will  relinquish  all  advantages  whicli 
might  accrue  from  the  peculiar  condition  of  the  property,  or  be 
willing  to  make  restitution  for  parts  falling  to  others  for  incon- 
venience to  them,   can  not  compel  the  other  owners  to  consent 

to  a  division  in  kind. 

Soniat  ve.  Supple  et  als,^  p,  296. 
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Where  parties  to  a  partition  proceeding,  although  it  was  not  defi- 
nitely closed,  have  acquiesced  tn  it  for  nearly  thirty  years,  the 
heirs  of  the  original  parties  to  the  suit  can  not  revive  it  and 
continue  the  partition  proceeding. 

If  the  proceedings  show  that  the  defendant  in  the  suit  has  a  claim 
against  plaintiffs  on  final  settlement,  and  he  made  no  demand 
for  it  in  having  it  judicially  recognized,  and  he  died  many  years 
after,  in  the  suit  hy  plaintiffs  to  continue  the  partition  the  claim 
of  the  heir  of  defendant  in  reconvention  for  said  amount  will  not 
be  allowed,  for  the  reason  the  long  silence  of  defendant  presumes 
an  abandonment  of  the  claim. 

The  case  was  remanded  for  liquidation  and  partition  under  instruc- 
tions of  the  court  as  to  certain  items  and  reservation  as  to  others. 

As  to  one  of  the  items  it  was  not  contested,  but  admitted.  In  parti- 
tion proceedings  it  is  not  excluded  from  the  partition. 

The  inventory  taken  after  the  case  had  been  remanded,  not  ques- 
tioned as  to  its  correctness,  is  prima  facie  evidence  in  support  of 
that  item. 

To  the  extent  and  amount  that  the  defendant  was  a  creditor  and 
debtor,  by  operation  of  law  one  extinguished  the  other,  and 
there  was  no  prescription. 

Prescription  applies  to  the  remaining  balance  unclaimed  since  many 
years,  and  to  all  appearances  treated  as  a  balance  after  parti- 
tion. 

Johns  et  aL  V8,  Race^  p.  1170. 

PARTNERSHIP  --Commercial. 

The  managing  partner  of  a  commercial  partnership  has  no  authority, 

withoat  the  consent  of  the  other  members  of  the  partnership, 

to  assume  the  debt  of  a  third  party,  and  bind  the  partnership  to 

its  payment. 

Sentell  &  Co,  va.  Rives  et  a{«.,  p.  1214. 

PARTY  WALL— New  Building. 

In  demolishing  the  old  and  bailding  the  new  party  wall,  under  the 
conditions  fally  proved  in  this  case,  the  plaintiffs  exercised  an 
absolute  right  conferred  upon  them  by  the  law.  Under  the 
maxim,  ^'Neminem  losditqui  jure  auoutitur,^^  they  were  not  bound 
to   indemnify   their  neighbor  for  any   inconvenience  or  injury 
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necessarily  occasioned  by  the  exercise  of  the  right.  Sach  a  work 
mast  necessarily  incommode  the  neighbor.  It  can  not  be  prose- 
cuted without  an  entry  npon  and  partial  occupation  of  his  premises. 
It  must  disturb  his  enjoyment  and  that  of  his  tenants.  It  may 
give  ground  for  the  annulment  of  his  leases  or  for  diminution  of 
rents.  It  may  prevent  the  renting  of  his  property.  It  may 
injure  him  in  many  ways.  But  so  long  and  in  so  far  as  these  in- 
juries are  inseparable  from  the  exercise  of  the  right,  the  neighbor 
is  bound  to  submit  to  them  and  can  claim  no  indemnity  therefor. 
But,  on  the  other  hand,  plaintiffs  are  responsible  for  any  exaggera- 
tion of  these  necessary  damages,  which,  by  any  diligence,  they 
could  have  prevented.  They  were  bound  by  every  means  in 
their  power  to  reduce  to  a  minimum  the  injury  and  inconveni- 
ence occasioned  to  their  neighbor;  to  occupy  his  property  to  the 
least  extent  aud  for  the  shortest  time  consistent  with  the  exer- 
cise of  their  right,  and  to  hasten  by  all  practical  means  the  com- 
pletion of  the  wall  and  the  restoration  of  the  neighbor  to  the  full 
enjoyment  of  his  property:  They  were,  moreover,  bound,  at 
their  peril,  to  replace  the  neighbor  at  the  end  of  the  work  in  a 
position  equal  in  every  respect  to  that  which  he  occupied  in  the 
beginning  and  to  furnish  him  with  a  wall  fit  and  adequate  to 
support  his  building  without  injury. 

Levy  va.  Fenner  et  aL,  p,  1389. 

PATENTS  TO  PUBLIC  LANDS— Conflicting. 
See  Conflicting  Patents  to  Public  Lands,  page  1612. 

PAYMENTS — Withdrawal  op  Consideration — Return  op  Money. 

When  a  party  has  been  induced  to  make  a  payment  of  money  for  a 

consideration  the   withdrawing  or  withholding  that  contjidera- 

tion  entitles  the  party  making  the  payment  to  a  return  of  his 

money. 

Insurance  Company  vs,  McLain,  p.  1091. 

PENDENTE  LITE. 

The  article  of  the  Code  forbidding  alienation  of  the  property  pending 
the  suit  has  no  application  to  a  valid  mortgage  created  before 
the  suit  is  brought,  or  to  a  sale  under  that  pre-existing  mort- 
gage.    C.  C,  Art.  2459;  Act  No.  3  of  1878. 
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Nor  can  the  judgmeut  in  said  suit  be  pleaded  as  res  judicata  against 
such  mortgage  creditor  no  party  to  the  sait.     0.  C,  Art.  2286. 

Lacassagne  vs.  Abrahamy  p.  1160. 

PEREMPTORY  EXCEPTION— In  Summary  Matters.  • 

On  rale  to  show  cause  when  relator's  demand  is  first  met  by  a  per- 
emptory exception  and  such  exception  is  overruled,  the  respond- 
ent is  not  thereby  debarred  from  any  further  defence  on  the 
merits  of  the  application. 

The  court,  in  its  discretion,  will  prevent  any  improper  advantage 
being  taken  by  filing  the  exception  separately  from  the  answer; 
this  was  done  in  Shaw  vs.  Howell,  18  An.  195,  when  dilatory 
exceptions  were  presented  evidently  for  delay. 

A  respondent  in  court  on  a  rule  to  show  cause  invoked  by  the  rela- 
tor has  the  right  to  be  heard  on  the  defences  which  he  may  urge, 
subject  to  the  legal  test  as  to  whether  they  are  such  as  he  could 
legally  raise.  Rouge  vs.  Laf argue  Oo.,  Lim.,  47  An.  1649;  ^ 
rel.  Morris  vs.  Secretary,  43  An.  680,  681. 

CHI  Co.  vs.  Assessor y  p.  1351. 

PERSONAL  SERVICES— When  Dub  Out  of  Estate  op  Dbcbashd. 

Where  services  are  rendered  of  a  valuable  nature  in  the  expectation 
of  being  remunerated  in  the  will  of  the  person  to  whom  they 
are  rendered,  and  an  implied  promise  to  that  effect  has  been 
held  out  to  the  party  performing  the  same,  and  he  is  not  men- 
tioned in  the  will,  he  will  be  entitled  to  reasonable  compensation 
out  of  the  estate  of  the  deceased. 

Succession  of  McNamara,  p.  45. 

PERSONAL  LIABILITY— Not  to  be  Avoided. 

The  personal  liabilitv  arising  out  of  the  act  of  converting  another's 
property  (or  property  on  which  he  has  a  lien)  can  not  be 
avoided  acd  frustrated  by  the  fact  itself  of  the  conversion. 

Hevritt  et  als.  and  Bank  vs.  Williams  et  al. ,  p.  686. 

PLEADING— Petitory  Action. 

Plaintiff  in  a  petitory  action,  who  declares  upon  a  particularly  spec- 
ified title,  is  confined  to  that  title  on  the   trial. 

West  vs.  NegrottOf  p.  922. 
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PLEADING  AND  PRAOTIOE— Action  op  Nuluty. 

An  action  of  nallity  against  a  judsment  does  not  lie  apon  a  general 
allegation  that  it  was  rendered  contrary  to  law  and  evidence. 
Where  an  appeal  is  the  proper  remedy  for  the  correction  of  a 
judgment  an  action  of  nallity  can  not  be  sabstitnted  therefor. 
Landry  et  al8»  va.  Succession  of  Landry,  p.  48. 

Exceptions. 

The  rale  that,  upon  the  trial  of  an  exception  of  no  caase  of  action, 
the  allegations  of  the  petition  are  to  be  taken  for  true  does  not 
extend  to  conclnsions  of  law  nor  to  matters  of  evidence  pleaded, 
in  the  petition. 

An  individaal  citizen  complained  to  certain  public  officials  of  the^ 
non- performance, of  daty  by  a  corporation  which,  nnder  a  con- 
ventional contract,  was  acting  as  a  public  agency.  He  had 
reason  to  believe  the  officers  addressed  had  supervisory  con- 
trol over  the  corporation's  acts.  The  contract  affected  separ- 
ately, both  by  way  of  right  and  obligation,  individual  citizens. 
The  corporation  brought  an  action  for  libel  against  the  com- 
plaining citizen  for  language  used  in  the  complaint.  Held :  A&' 
the  language  contained  in  a  complaint  so  made  could  hardly 
occasion  injury  against  a  corporation  so  engaged  under  a  con- 
tract conferriug  upon  them  vested  rights,  the  allegation  of 
plaintiff's  petition  should  show  the  existence  of  facts  from  which 

injury  could  rise. 

Fertilizing  Co,  vs.  Wolf  <fc  Son,  p.  68. 

Absbncb  of  Counsbl. 

The  ruling  of  the  District  Judge  declining  to  grant  a  continuance 
when  associate  counsel  is  present,  on  account  of  the  absence  of 
leading  counsel  engaged  in  professional  business  elsewhere, 
will  not  be  disturbed. 

Johnson  vs.  Dean  et  als.^  p.  100. 

Having  objected  to  the  testimony  on  the  ground  that  it  was  not 
admissible  under  the  plea  of  general  denial,  the  plaintiff  waived 
the  objection  by  obtaining  time  to  rebut  the  testimony  admitted. 

Oockerham  vs.  Perot^  p.  209* 
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The  allegations  in  a  eapplemental  petition,  thoagh  filed  after  the 
exception  of  no  cause  of  action,  may  be  considered  in  determin- 
ing the  exception. 

Goldman  et  al.  V8.  Insurance  Co.,  p.  223. 

Statement  of  Facts. 

~  When  there  are  two  statements  of  facts  by  the  jadge  of  the  lower 
court  filed  in  this  court,  and  there  is  a  dispute  between  the 
parties  to  the  appeal  in  reference  to  the  statement  on  which  the 
decision  is  to  be  based,  the  case,  under  the  circumstances  shown 
by  the  record,  will  be  remanded  to  enable  the  appellant  to  ob- 
tain a  statement  in  the  mode  pointed  out  by  the  Code.  Code  of 
Practice,  Arts.  602,  603. 

Tovm  of  Mansfield  vs,  Baudot ^  p.  248. 

Right  to  Discontinue  Suit. 

The  plaintiff  may,  in  ev^y  stage  of  the  suit  previous  to  judgment 
being  rendered,  discontinue  his  suit  on  paying  the  costs.  This 
rule  is  subject,  however,  to  some  exceptions,  as,  for  instance, 
after  the  case  has  gone  to  trial  and  evidence  has  been  adduced, 
the  judge  can  exercise  his  discretion  as  to  the  kind  of  judgment  he 
shall  enter;  when  an  intervener  prays  for  the  dissolutioo  of  the 
plaintiff's  injunction  and  damages;  when  a  defendant  has  set  up 
in  his  answer  a  reconventional  demand ;  when  the  rights  of  the 
plaintiff  in  suit  shall  have  been  seized  on  execution  by  a  third 
party. 

Aside  from  such  exceptions  as  the  foregoing,  the  rule  is  absolute. 
State  ex  rel.  Administrator  vs.  Judge,  p.  455. 

The  rule  that,  upon  the  trial  of  an  exception  of  no  cause  of  action, 

the  allegations  of  the  petition  are  to  be  taken  for  true  does  not 

extend  to  conclusions  of  law,  nor  to  matters  of  evidence  pleaded 

in  the  petition. 

Fertilizing  Co,  vs.  Wolf  &  Son,  p.  631. 

Reconventional  Demand. 

Where  a  plaintiff  in  reconvention  sets  up  title  and  claims  possession, 

and  the  defendant  in  the  reconventional  demand  answers  the 

, intervention,   denying   ownership   and  possession,  these  latter 
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demands  are  eliminated  from  the  salt,  and  the  only  matter  in 

dispate  is  the  amount  of  rent  claimed  from  the  defendant  while 

in  possession. 

Kenner  V8.  Weill  et  als.,  p.  806. 

POLICE  JURIES— Powers  of. 

A  contract  made  by  the  police  jury,  in  wnich  payments  for  a  conrt 
honse  are  provided  for  in  instalments,  is  not  a  bond,  promissory 
note,  warrant,  for  the  issuance  of  which  Act  30  of  1877  and  the 
organic  law  prohibit.  A  police  jury  has  the  authority  to  appro- 
priate the  excess  of  the  current  expenses  of  the  parish,  within 
the  t-en  mills  limit,  for  the  purpose  of  building  a  court  house,  and 
can  set  apart  the  excess  in  advance,  for  future  collection,  to  pay 
the  instalments  due,  as  expressed  in  the  contract. 

Railroad  Company  vs.  Police  Jury,  p.   331. 

POSSESSION. 

A  declaration  that  one  has  never  been  divested  of  his  ownership  and 
po88€88ion  may  be  true  as  a  legal  proposition  and  conclusion  of 
law,  as  to  his  ovmership,  and  yet  not  true  from  that  standpoint 
as  to  his  possession.     G.  C,  Arts.  496,  3434,  3435. 

Ownership  may  remain  in  the  original  owner  and  the  possession  both 
actual,  civil  or  constructive,  be  lost  to  him.  Possession  being 
the  less  important  right  is  more  easily  lost  than  ownership. 

Parties  advancing  claims,  in  determining  which  questions  of  posses* 
sion  enter  as  a  factor  in  their  favor,  are  called  on  to  make 
a  much  stronger  showing  as  against  persons  in  actual  possession 
of  property  under  claims  of  ownership  than  they  are  against 
those  same  parties  urging  the  same  claim  of  ownership  while 
entirely  out  of  possession. 

A  plaintiff  noc  in  possession  can  not  force  a  defendant  in  possession 
to  assume  the  attitude  of  a  plaintiff  in  a  petitory  action ;  such 
defendant  has  a  right  to  stand  on  his  possession. 

When  a  plaintiff,  so  far  from  calling  the  defendant  to  set  up  title  and 
justify  under  it,  selects  for  himself  certain  transfers  as  being 
those  under  which  defendant  holds,  and  asks  that  the  defendant 
be  prohibited  from  setting  up  those  particular  transfers,  the 
action   will  be  held  as  a  disguised  personal  action  of  nullity 
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directed  against  a  specifically  named  chain  of  title,  and  barred 
by  ten,  if  not  by  three  or  five  years'  prescription. 

Michel  et  al,  V8,  Stream,  p.  341. 

When  a  plaintiff  has  been  successful  in  a  possessory  action  and  the 
defendant  appeals  therefrom,  the  appeal  will  not  be  dismissed 
because  the  defendant  since  his  appeal  has  resorted  to  the  peti- 
tory action — the  bringing  of  such  a  suit  does  not  amonnt  to  a 
voluntary  execution  of  the  judgment  appealed  from  nor  aban- 
donment thereof. 

The  judgment  in  a  petitory  action  carries  with  it  both  the  instant 
right  to  the  possession  of  the  property  and  the  title  to  the  same. 

If  the  plaintiff  in  such  action  permits  a  party,  a  stranger  to  the  liti- 
gation, who  purchased  the  property  during  the  pendency  of  the 
suit,  to  remain  in  possession  for  more  than  a  year,  peaceably 
and  uninterruptedly,  his  possession  must  be  protected. 

Vigo  V8,  Administrator,  p.  665. 

PRESCRIPTION. 

An  amount  received  as  agent  not  subject   to  a  prescription  of  less 

than  ten  years. 

Succeaaion  of  Birba,  p.  655. 

The  payment  of  taxes  on  property  is  not  by  itself  evidence  of  cor- 
poreal possession  of  the  property,  and  without  some  act  show- 
ing corporeal  possession  will  not  support  the  plea  of  ten  years' 
prescription. 

Possession  animo  domini  forms  the  basis  of  the  ten  and  thirty  years' 
prescription,  and  it  must  be,  at  least  in  the  commencement,  a 
corporeal  possession. 

The  corporeal  possession  is  regulated  to  a  great  extent  by  the  uses 
for  which  the  immovable  property  is  destined  and  its  nature. 

Chamberlain  et  ala,  va,  Abadie,  p.  587. 
See  Criminal  Law. 

The    judge   has  no  authority   to  supply  the  plea  of   prescription, 

which  must  be  specially  pleaded  by  the  defendant. 
The  case  of  Abraham  Stein  vs.  Lazarns  Bruner,  42  An.  772,  affirmed. 

State  ex  rel,  Watkina  va,  Juatice,  p.  1588. 
See  Tax  Sales. 
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PRESUMPTION  OF  PAYMENT. 

^ecogaizing  hia  indebtedness  to  his  children  on  account  of  their 

residuary  claims  as  heirs  of  their  deceased  mother  for  a  share  in 

the  commnnity,  the  father  directed  a  sum  of  money  largely  in 

excess  thereof  to  be,  by  his  commission  merchant,  transferred  to 

their  account,  without   designating  the   purpose  for  so  doing : 

Held,   that   the   first  presumption   of  law   is,   that  a  payment 

of  said  indebtedness  was  intended,  and   was  thezeby  accom-. 

plished. 

Sticceasion  of  Hymel,  p.  787. 

PRINCIPAL  AND  AGENT. 

If  the  principal  undertakes  to  make  the  act  of  his  agent  his  own,  the 
ratification  should  be  timely  and  established  beyond  question  as 
against  the  other  contracting  party. 

Cockerham  vs,  Perot,  p.  209. 

Where  a  demand  is  made  upon  au  agent  to  account  for  the  rents  and 
revenues  of  property  under  his  administration,  the  judgment 
prayed  for  being  only  for  the  amount  as  shown  by  the  account, 
the  proper  course  to  pursue  when  the  answer  of  the  defendant 
denies  that  he  owes  an  accounting  to  plaintiff  is  to  ascertain  the 
fact  whether  an  account  is  due,  and  if  so  to  order  the  defendant 
to  file  an  account  within  a  fixed  time,  to  which  the  plaintiff  m'ay, 
if  he  chooses  to  do  so,  file  an  opposition. 

Lilliev8,Lillieetal.ip.  726. 

PROBABLE  CAUSE. 

Probable  cause  means  the  existence  of  such  facts  and  circnmstances 
as  would  excite  the  belief,  in  a  reasonable  mind,  that  the 
plaintiff  was  guilty  of  the  offence  for  which  he  was  prose- 
cuted. 

Rumors  are  not,  but  the  representations  of  others,  and  the  conduct 
of  the  plaintiff  inviting  suspicion  to  himself,  is  a  foundation  for 
such  belief. 

In  order  to  recover  plaintiff  must  show  a  total  absence  of  probable 
cause,  the  presumption  of  which  exists  until  the  plaintiff  can 
show  the  contrary. 

Mosley  V8*  Yearwood  et  al.,  p.  834. 

Promissory  Notes — See  Endorser. 
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PROHIBITION. 

This  court  will  not  grant  the  writ  of  prohibition  to  restrain  the  Orim- 
inal  District  Oonrt  from  proceeding  on  an  information  against  the 
relator  when  the  record  on  which  the  application  for  the  writ  is 
based  shows  only  the  information  charging  an  offence  within  the 
jurisdiction  of  the  Criminal  District  Court,  and  a  demurrer  to  the 
information.  Constitution,  Art.  90;  Code  of  Practice,  Arts.  845 
et  8eq,  State  ex  rel.  Voegtle  ve.  Judge^  p.  1372. 

PROMISSORY  NOTES— Equities. 

Where  plaintiff  brings  suit,  as  the  holder  and  owner  of  a  promissory 
note,  against  the  maker,  and  is  met  by  equities  set  up  by  defend- 
ant as  existing  between  himself  and  the  original  holder,  coupled 
with  averments  charging  the  plaintiff  with  imowledge  of  the 
same,  and  denying  his  good  faith,  he  is  isntitled  to  repel  the 
attack  and  show  the  date  of  his  original  connection  with  the 
note  and  the  tenure  under  which  he  held  it. 

McPherson  vs,  Boudreau^  p.  431. 

PROOFS — Rboords  op  Foreion  Countries. 

Ordinarily  the  entries  in  registers  duly  made,  kept  by  one  bound  to 
record  the  fact  in  a  foreign  country,  makes  pro3f  when  authen- 
ticated by  the  consular  officer  at  the  place. 

The' certificates  were  of  birth,  marriage  and  death,  and  as  such  ixere 
admissible  in  evidence.  Succession  of  Justus,  p.  1096. 

PROVISIONAL  SEIZURE— Affidavit. 

It  appearing  that  an  affidavit  for  the  granting  of  a  provisional  seiz- 
ure is  wanting  the  signature  of  the  officer  before  wi^om  it  was 
made,  same  will  not  be  treated  as  null  and  void,  if  it  be  imme- 
diately succeeded  by  an  order  for  the  issuance  of  the  writ,  which 
is  signed  by  the  judge.  For  in  thus  granting  the  order  the  judge 
manifestly  acted  upon  the  faith  of  the  proper  oath  having  been 
administered. 

If  subsequent  to  the  filing  of  a  motion  to  dissolve  the  writ  the  judge 
should  cause  the  blank  space  in  the  jurat  to  be  filled  out,  ftUTio 
pro  tunc,  it  would  have  the  effect  of  merely  causing  the  record 
to  conform  to  the  truth,  the  plaintiff  having  been  actually  and 
really  sworn  to  the  affidavit  in  the  first  instance,  and  the  name 
not  appearing  as  having  been  thereto  signed. 

State  ex  rel.  Singreen  vs.  Judge,  p.  1420. 
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QUASI-CONTRACT— Return  of  Price. 

In  a  guan'- contract,  where  the  original  contract  is  not  at  issue,  to 
return  the  price  of  the  sale  of  a  thing  which  the  seller  has  not 
delivered,  Art.  2276  of  the  Civil  Code  does  not  apply.  One  wit; 
ness  is  sufQcient  to  establish  the  non-delivery  of  the  thing  sold. 

Insurance  Company  va.  Hart,  p.  582. 

RAILROADS — Appliances  in  Common  Use;  Burden  op  Proof. 

Railroads  using  appliances  in  common  use,  which  have  been  used 
for  a  long  time  and  found  sufficient  to  protect  their  own  and  other 
property  from  danger,  would  be  protected  against  the  charge  of 
negligence,  because  of  its  use.  If  such  appliances  are  used  the 
burden  of  proof  is  on  plaintiff  to  show  they  were  defective  or 
improperly  and  negligently  used. 

Oumbel  V8.  Illincis  Central  Railroad,  p,  1180. 

RECORD. 

a' petition  is  part  of  the  record,  when  it  is  delivered  to  the  proper 
officer,  in  his  office,  and  it  is  by  him  received  to  be  kept  on  file. 
Pottery  Company  va,  Levi  &  Co,,  p,  *1*1^, 

RECORDER'S  COURT— City  Charter. 

Act  No.  45  of  1896  does  not  disturb  the  jurisdiction  of  the  Sixth 
Recorder's  Court  as  established  by  Act  154  of  1894,  and  will  not 
do  so  until  the  next  election  for  city  officers,  as  provided  by  Sec. 
112  of  Act  46  of  1896. 

iSitofe  ex  rel,  Holaom  va.  Recorder,  p,  1384, 

Powers  of. 

The  record  of  respondent'a  court  disclosing  that  relators  had  been 
committed  to  the  parish  prison  for  a  period  of  two  thousand  one 
hundred  and  sixty  days,  in  default  of  their  making  payment  of 
fines  aggregating  seven  hundred  and  twenty  dollars  in  amount 
for  each  and  costs  of  prosecution,  for  violation  of  a  city  ordi- 
nance in  committing  a  trespass  upon  one  of  the  public  parks  of 
the  city  of  Npw  Orleans ;  and  it  further  appearing  therefrom 
that,  upon  essentially  one  complaint,  the  respondent  has  found 
them  guilty  of  seventy -two  distinct  violations  of  one  ordinance 
within  one  hour  and  forty  minutes,  each  one  of  said  offenxzes 
107 
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sncceeding  the  other,  only  one  and  one -half  minutes  interven- 
ing between  the  commencement  of  any  two  of  them.  Held : 
That  such  a  penalty  is  an  unusual  and  unreasonable  punishment 
in  the  sense  of  the  Constitution. 

State  ex  rel,  Garvey  et  als.  V8,  Whitaker,  Recorder y  et  aZ.,  p.  627. 


9EHEARINGS— Delays  for. 

Under  Art.  103  of  the  Constitution,  the  Court  of  Appeals  must  allow 
three  judicial  days  in  which  applications  for  rehearings  may  be 
filed   in  accordance  with   Act   18   of   1879. 

Ex  rel,  Davi8  V8.  Judge,  p.  1079. 

RES  ADJUDICATA. 

The  judgment  pending  the  devolutive  appeal  decreeing  that  plain- 
tiff in  such  execution  must  credit  his  debt  with  the  amount  de- 
rived from  such  sheriff's  sale  will  not  be  res  adjudioata  as  to  the 
value  of  the  property,  against  the  defendant  in  execution  in  the 
suit  brought  by  him  for  damages  after  the  reversal  of  the  judg- 
ment under  which  his  property  has  been  sold.  Civil  Code,  Art. 
2286;   3  M.  483;  3  N.  S.  409;  7  N.  S.  28. 

Fueh  V8.  Egan,  Jr.,  et  al.,  p.  60. 

RES  JUDICATA. 

The  judgment  pleaded  as  res  judicata  declared  that  the  dation  could 
not  take  effect  to  the  prejudice  of  the  plaintiff's  debt  before  the 
court  for  adjudication;  that  is  the  matured  debt.  The  judg- 
ment could  not  deal  with  the  notes  not  matured  and  the  privi- 
lege by  which  they  were  secured.  A  judgment  on  a  plea  of 
prematurity  is  no  support  for  the  plea  of  res  judicata, 

Hewitt  et  als,  and  Bank  V8,  Williams  et  a{.,  p.  687. 

The  reasoning  of  the  court  is  no  part  of  the  decree,  and  when  the 
decree  is  ambiguous  or  conflicting  in  its  terms,  consistently  with 
the  authority  the  law  attributes  to  res  judicaia,  the  court  may 
construe  the  decree  so  as  to  reconcile  repugnancy  in  its  expres- 
sions and  make  it  effective. 

Police  Jury  V8,  Police  Jury,  p,  1299. 
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RESPITE. 

The  respite  proceeding^  will  not  prevent  snit  and  seiznre  by  the 
privileged  creditor.     Oivil  Code,  Art.  3095. 

Fusk  V8.  Egan,  Jr.y  et  aL,  p.  60. 

The  debtor  who  has  failed  to  comply  with  the  conditions  of  a  con- 
tracted voluntary  respite  (to  which  the  consent  of  all  the  cred- 
itors was  not  obtained)  can  not  be  driven  to  a  forced  surrender. 

Ex  rel,  Marchand  ve.  Judge ^  p.  660. 

When  there  is  no  substantial  compliance  with  the  law  requiring  the 
debtor  seeking  a  respite  from  his  creditors  to  file  a  schedule  of 
his  assets  sworn  to  by  him,  and  instead  of  promptly  supplying 
the  deficiencies  when  called  on  by  his  creditors,  he  fails  to  com- 
ply with  the  call,  the  order  for  the  respite  should  be  set  aside. 
Oivil  Code,  Arts.  3087  et  eeq.;  Pecquet  vs.  Golis,  1  Martin,  N.  S. 
438;  Phillips  vs.  Her  Creditors,  38  An.  904. 

Layva,  Creditora,  p.  1063. 

SALES   AT  PUBLIC   AUCTION. 

Notwithstanding  the  proceedings  of  a  family  meeting  recommend- 
ing a  sale  of  succession  property  to  pay  debts  is  approved  and 
homologated  by  the  judge,  same  does  not,  in  any  manner,  im- 
pair the  validity  of  a  contemporaneous  order  for  the  sale  of 
same  property,  which  is  made  by  the  same  judge. 

It  is  a  well  settled  principle  of  jurisprudence,  as  well  as  a  well 
recognized  rule  of  property,  that  a  purchaser  at  a  sale  made  at 
public  auction,  in  pursuance  of  an  order  of  court,  is  not  bound 
to  look  beyond  the  decree  in  order  to  ascertain  its  necessity. 

He  is  bound  to  ascertain  that  the  court  had  jurisdiction  to  grant  the 

order;  but  finding  that' it  has,  the  truth  of  the  record,  in  other 

respects,  may  be  assumed. 

Munday  v^,  Kaufman,  p.  591. 

SALE — Rbduotion  op  Price. 

The  articles  of  the  Code  that  give  to  the  buyer  the  right  to  claim  a 
reduction  of  the  price  when  the  thing  sold,  though  not  of  the 
character  required  by  the  contract.  Is  susceptible  of  use,  can 
not  be  extended  so  as  to  compel  the  party  who  has  contracted 
for  a  filtering  plant  of  fixed  capacity  as  to   quality,  quantity  and 
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in  other  respects,  to  pay  some  part  of  the  price  for  a  plant  not 
capable  of  accomplishing  the  par  poses  specified  in  the  contract. 
0.  0.,  Arts.  2641et8eg. 

Purifying  Company  vs.  Waterworks  Company,  p.  773. 

Declaration  in  Act. 

Where,  in  an  act,  a  vendor  declares  that  he  sells  the  property  with 
fnU  warranty  without  a  word  of  reservation,  exception  or  limi- 
tation, a  clause  at  the  very  close  of  the  act  which  declares  '*  In 
trust  that  said  premises  shall  be  used  and  kept,  maintained,  and 
disposed  of  as  a  place  of  divine  worship,  for  the  use  of  the 
ministry  and  membership  of  the  Colored  Episcopal  church  in 
America,  subject  to  the  discipline,  usage  and  ministerial  appoint* 
ments  of  said  church,  or  from  time  to  time  authorized  and  de- 
clared by  the  general  conference  of  said  church,  and  the  annual 
conference  within  whose  bounds  the  said  premises  are  situated," 
is  no  part  of  the  contract  between  the  vendor  and  his  vendee ; 
it  is  an  enunciation  foreign  to  the  disposal  of  the  property,  in 
in  which  vendor  who  had  parted  absolutely  with  his  entire 
interest  had  no  concern.  It  is  merely  a  clause  declaratory  of 
the  object  for  which  the  purchase  was  made. 

Board  of  Trustees  vs.  Campbell,  p.  1543. 

If  an  act  of  sale  for,  at  least,  some  consideration  was  not  passed  to 
defraud  creditors  with  whom  it  was  proposed  to  contract  later, 
the  subsequent  contractors  have  no  right  to  have  it  annulled. 

Unter  vs.  Bank,  p.  238. 

Only  in  a  very  cl^ar  case,  the  vendor  of  a  defective  machine,  who 
has  sold  it  for  a  consideration  equal  to  the  price  paid  by  him,  is 
entitled  to  recover  a  claim  for  asserted  defects. 

Ice  Machine  Co.  vs.  McDonald,  p.  451. 

See  Warranty. 

SEPARATION  FROM  BED  AND  BOARD. 

A  judgment  of  separation  a  mensa  et  thoro  does  not  warrant  a  judg- 
ment of  divorce  a  vinculo,  on  the  petition  of  one  against  whom 
•it  was  obtained,  if  the  spouse  in  whose  favor  the  judgment  of 
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separation  from   bed    and    board   was    pronounced   pleads  in 
defence  of  the  sait  willingnens  to  become  reconciled. 

Mazerai  vs.  His  Wife^  p.  824. 

A  reconciliation  between  husband  and  wife,  after  the  facts  which 

might  have  authorized  a  suit  for  separation,  is  a  bar  to  such 

action. 

O^Orady  vs.  Larkin,  p.  863. 

A  plaintiff  whose  demand  for  a  separation  from  bed  and  board  from 

his  wife  fails  for  want  of  evidence,  is  not  authorized  to  pass  into 

the  discontinued  reconventional  demand  of  the  wife  herself  for 

a  separation   and  make   an  allegation  therein  that  she  would 

never  return  to  or  be  reconciled  to  her  husband,  the  basis  for  a  • 

'  judgment  in  his  favor. 

Thos.  Anderson  vs.  His  Wife,  p.  642. 

The  utterances  of  a  wife  to  a  confidential  friend  while  seeking  sym- 
pathy and  advice  and  when  smarting  under  what  she  reasonably 
considered  to  be  wrongs  received  at  the  hands  of  her  husband 
by  neglect  of  herself  and  indiscreet,  injudicious  and  excessive, 
if  not  criminal,  attentions  to  some  other  woman,  will  not  be  held 
to  be  '' public  defamation." 

The  husband  alleging  *^  public  defamation "  demands  separation 
from  bed  and  board;  the  wife  reconvenes  and  claims  a  separa- 
tion on  the  grounds  of  abandonment.  Held :  Whep  the  husband 
fails,  the  demand  of  the  wife  in  reconvention  will  also  be  dis- 
missed. It  would  be  against  the  policy  of  the  law  that  the  hus- 
band should  find  himself  confronted  by  a  judgment  of  separa- 
tion from  bod  and  board  in  favor  of  his  wife  on  account  of 
abandonment,  based  upon  neglect  or  refusal  to  return  upon 
summons  made,  when  the  propriety  of  his  own  course  and  the 
conduct  of  his  wife  was  at  the  time  being  made  the  subject  of 
judicial  investigation. 

The  letters  of  the  husband  to  the  wife  are  admissible  in  evidence  in 
a  suit  between  the  parties  for  a  separation  from  bed  and  board. 
The  husband  is  not,  through  such  letters,  made  to  be  either  a 
witness  for  himself  or  .against  his  wife.  The  letters  are  used  in 
evidence  as  containing  matters  emanating  from  the  husband  to 
break  down  his  cause  of  action.     Any  act  of  the  plaintiff  hus- 
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band  or  admiBsion  made  by  him  which  would  estop  him,  throw 
his  demand  ont  of  court  or  show  his  demand  not  well  foanded^ 
the  defendant  wife  is  entitled  to  prove,  and  she  is  not  cut  off 
from  doing  so  by  the  circumstances  that  the  fact  is  shown 
throDgh  a  letter  written  by  the  plaintiff  husband. 

Ashton  V8.  His  Wife,  p.  1194. 
See  Alimony. 

SEPULCHRE— Right  op. 

The  tomb  owner  is  without  right  to  cause  the  removal  of  the  remains 
of  the  dead  transferred  from  the  places  of  sepulchre  first  selected 
by  the  surviving  relatives  and  deposited  by  him  in  the  tomb  under 
his  assurance,  accepted  by  such  relatives  and  on  the  faith  of 
which  they  permitted  the  transfer,  that  the  remains  should  rest 
forever  in  the  tomb. 

Choppin  et  al.  V8.  Dauphin  el  a{«.,  p,  1217. 

SERVITUDE. 

It  is  the  servitude  of  the  lower  estate  to  receive  and  dispose  of  the 
water  that  flows  naturally  from  the  estate  above,  and  no 
obstruction  to  that  flow  can  be  created  by  the  proprietor  of 
the  lower  estate.  Civil  Code,  Arts.  660,  661;  19  La.  851;  16  La. 
151. 

If  such  obstraction  is  created  the  proprietor  of  the  lower  estate  will 
be  liable  for  the  damage.     Ibid. 

The  abandonment  of  the  -legal  servitude  of  drain  imposed  on  the 

lower  for  the  benefit  of  the  upper  estate  is  not  to  be  presumed, 

but  requires  clear  proof ;  the  court  finds  no  such  proof  in  this 

case. 

Foley  V8.  Oodchaux,  p,  466. 

SPEQIFIC  PERFORMANCE. 

In  decreeing  specific  performance  this  court  will  be  g^ded  by  that 
respect  for  individual  liberty  which  is  an  ennobling  characteriB  - 
tic  of  our  remedial  system.  85  Ah.  1182.  So  this  court  will  not 
compel  a  party  to  sign  an  authentic  act  or  notes;  the  remedy  is 
on  the  contract  for  damages. 

Lanmsaini  va,  Werlein,  p.  18. 
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STEP-DAUGHTER. 

The  step- daughter  is  not  bound  by  ties  of  consanguinity  to  render 
her  step -father  gratuitous  services  as  a  nurse  and  attendant  dur- 
ing illness  and  decrepitude ;  but  for  such  services  she  is  entitled 
to  compensation. 

In  case  the  evidence  fairly  supports  the  demand  and  no  countervail- 
ing evidence  was  offered  at  the  trial,  this  court  will  not  reverse 
the  finding  of  the  District  Judge. 

Succession  of  Stuart,  p.  1484. 

STREET  RAILWAY— Tracks  in  Common. 

In  order  to  authorize  one  street  railway  company  to  occupy  the 
tracks  of  another  there  must  be  legistative  permission  for  the 
same,  or  it  must  result  from  such  necessary  implication  from 
^  the  grant  that  the  abandonment  of  the  grant  would  necessarily 
result  from  the  non- occupancy  of  the  road  bed  of  the  street 
railway  first  occupying  the  street. 

Railroad  Co,  vs.  Railroad  Co.,  p.  866. 

SUNDAY  LAW— Private  Clubs. 

The  statute  requires  that  stores,  shops,  groceries,  saloons  be  closed 
on  Sundays.     This  includes  defendant's  corporation. 

Bonaftde  social  dubs,  are  under  the  terms  of  the  acts  of  incorpora- 
tion, properly  private  and  not  exposed  to  the  intrusion  of  any  one. 

If  there  is  as  an  incident  a  place  set  aside,  selected  for  social  enjoy- 
ment and  refreshments,  as  in  the  case  here,  it  comes  within  the 
prohibition.  Social  clubs,  such  as  defendant's,  are  places  of 
enjoyment,  pleasure  and  improvement.  The  statute  excepts 
places  of  amusement  with  a  proviso,  which  excludes  the  defend- 
ant club  from  the  benefit  of  the  exception. 

State  vs,  Oelpi,  p.  520. 

SYNDIC — Commissions  of. 

The  provisional  syndic  is  entitled,  for  his  trouble  and  services,  to 
one  per  cent,  on  the  appraised  value  of  the  property. 

The  syndic  is  entitled  to  a  commission  on  the  proceeds  of  the  sale  of 
the  mortgaged  property,  though  purchased  by  the  mortgagee, 
who  retained  the  price  in  satisfaction  of  his  mortgage. 

Delogny  vs.  Creditors,  p.  488. 
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SHERIFFS — Right  to  Make  Disbursements. 

Where  a  canal  company  which  under  authority  of  the  police  jury  had 
been  permitted  to  cut  the  public  levee  in  front  of  the  canal  in 
order  to  make  connection  with  the  Mississippi  river,  permitted 
Che  locks  and  gates  of  the  canal  to  get  into  such  bad  condition 
as  to  threaten  the  community  with  a  crevasse,  and  the  property 
in  that  condition  passed  into  the  custody  of  a  sheriff  under  writs 
of  attachment,  the  legal  duty  was  not  thrown  upon  him  even 
had  he  legal  authority  so  to  do,  to  close  primarily,  at  his  own 
expense,  the  mouth  of  the  canal  by  a  dam  or  levee,  for  the  rea- 
son that  it  might  be  deemed  necessary  that  this  should  be  done 
for  the  protection  of  the  property  in  his  charge. 

The  expenditures  of  a  sheriff  which  are  taxable  as  costs  of  suits  are 
those  incurred  by  him  in  the  performance  of  obligations  cast  on 
him  by  the  law  itself.  * 

Even  if  a  police  jury  which  had  authorized  by  ordinance  the  cut'ting 
of  a  public  levee  in  front  of  a  canal  in  order  to  enable  its  owners 
to  connect  with  the  Mississippi  river  had  the  right  to  repeal  its 
ordinance  and  construct  or  have  constructed  a  dam  across  the 
mouth  of  the  canal  at  the  expense  of  the  owners  (a  point  not 
decided)  by  reason  of  the  condition  of  the  locks  and  gates 
threatening  the  community  with  a  crevasse,  a  claim  for  the  pay- 
ment of  the  construction  of  the  levee  could  not  be  made  to 
prime  the  rights  of  a  creditor  holding  a  mortgage  on  the  canal 
at  the  time  of  the  work,  unless  the  claim  or  contract  had  been 
registered  according  to  law.  The  claim  for  reimbursement 
would  not  prime  that  of  the  mortgage  creditor,  because  the  per- 
son who  constructed  such  dam  or  levee  was  the  sheriff  of  the 
parish  holding  the  property  in  his  possession  under  writs  of  at- 
tachment, and  because  the  work  was  done  by  him  by  direction 
of  the  police  jury  and  under  an  ex  parte  order  of  and  authority 
from  the  District  Judge  to  make  the  disbursement  for  account 
of  the  owners. 

Wheelwright  vs.  Canal  and  TVanaportation  Co.,  p,  606. 

SLANDER. 

No  man  may  disparage  the  reputation  of  another.  Every  man  has 
a  right  to  have  his  good  name  maintained  unimpaired.  His 
right  is  a  jua  in  rem;  a  right  that  is  absolute  and  good  against 
the  world. 
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SLANDER— Continued. 

Words  which  produce  any  perceptible  injury  to  the  reputation  of 
another,  are  defamatory,  and,  if  false,  are  actionable. 

Every  repetition  of  a  slander  originated  by  a  third  person  is  a  wilful 
publication  of  it,  rendering  the  person  so  repeating  it  liable  to 
an  action  in  damages  for  slander  and  defamation  of  character. 
^'Tale-bearers  are  as  bad  as  tale- makers."  And  it  is  no  defence 
that  the  speaker  did  not  originate  the  scandal,  but  repeated 
what  he  had  heard  from  another,  even  as  a  rumor,  and  he,  in 
good  faith,  believed  it  to  be  true.  Nor  is  it  any  defence  that 
such  person  gave  the  name  of  the  author. 

Harris  V8.  Minvielle,  p.  908. 

Slanderous  epithets  are  not  always  actionable.  An  exception  to  the 
general  rule  is  found  in  the  case  of  a  single  woman,  eighty  years 
of  age,  suffering  from  a  real  or  fancied  wrong,  Who  makes  use 
of  vile  epithets  as  a  means  of  defence.  The  damages  occasioned 
thereby  are  more  seeming  than  real,  and  the  cause  of  action 
may  be  appropriately  relegated  to  the  domain  of  damnum  absque 
injuria. 

Mihejovich  vs,  Bodechtel,  p.  615. 

SUCCESSION. 

See  Administration — Executor. 

SUPREME  court—Effect  of  Decree  of. 

Where,  after  the  Supreme  Court,  in  a  mandimus  proceeding, 
directed  against  the  Common  Council  of  a  municipal  corpora- 
tion, has  remanded  the  case,  with  instructions  to  it  '*  to  levy  a 
tax  in  favor  of  relator  upon  an  assessment  upon  the  tax  rolls  of 
1889,  but  in  case  the  limit  of  taxation  had  been  reached  during 
that  year,  or  there  should  be  any  other  reason  why  the  full 
amount  of  the  tax  so  ordered  assessed  could  not  be  assessed  and 
collected  on  the  rolls  of  that  year,  that  the  tax  should  be  levied 
on  the  rolls  of  1894  " — the  Common  Council  under  the  decree 
passed  an  ordinance  directing  the  collection  of  the  tax  upon  the 
roll  of  1894,  and  set  on  foot  the  execution  of  its  ordinance 
through  the  tax  collector  of  the  town — it  can  not  of  its  own 
motion,  on  the  ground  that  it  acted  in  error,  repeal  the  ordi- 
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nance  and  check  the  collection  of  the  tax  by  the  tax  collec> 
tor,  though  it  simultaneously  passes  an  ordinance  directing  the 
collection  of  the  tax  upon  the  assessment  roll  of  1889. 
The  decree  did  not  send  the  case  back  for  the  exercise  of  any  origi- 
nal right  in  the  Common  Council,  but  for  the  performance  of 
specially  imposed  duty.  Both  its  right  and  its  duty  in  respect  to 
the  matter  for  which  the  cause  was  remanded  went  no  further 
than  the  decree,  which  was  at  once  the  source  and  measure  of 
its  right  and  duty.  In  taking  action  the  Council  was  not  acting 
in  the  course  of  its  ordinary  functions  as  a  common  council,  bat 
as  a  special  agency  selected  by  the  court  to  do  a  particular  act. 
State  ex  rel.  Construction  Company  V8,  Tax  Collector j  p.  28. 

The  Supreme  Court  has  supervision  and  control  over  the  execution 
of  its  own  judgment.  If  the  original  action  taken  by  the  Coun- 
cil had  not  been,  in  the  opinion  of  the  court,  in  conformity  to 
its  decree,  it  would,  by  supereedeas,  have  set  the  Council  right. 
Cox's  Executors  vs.  Thomas,  11  La.  369;  Lovelace  vs.  Taylor,  6 
Rob.  92.  And  so  long  after  that  iirst  action  was  -taken,  as  it 
received  no  instructions  to  change  it,  th6  Council  was  powerless 
of  itself  to  do  so.     It  has  no  legal  interest  in  the  matter  further 

than  to  comply  with  the  order  of  court. 

Id,,  p.  29. 

Jurisdiction. 

Where  a  political  corporation  imposes  a  license  tax,  and  the  exist- 
ence of  the  corporation  is  denied,  the  legality  of  the  tax  is  in  dis- 
pute and  this  court  has  exclusive  appellate  jurisdiction  of  the  case. 

In  the  answer  of  the  defendant,  wherein  the  legality  of  and  consti- 
tutionality of  the  tax  is  attacked,  and  an  exception  as  to  the 
existence  of  the  capacity  of  the  party  plaintiff  to  sue  is  main- 
tained, the  appeal  from  the  judgment  must  be  to  the  Supreme 
Court.  An  appeal  can  not  ascend,  by  fractions,  from  an  inferior, 
to  an  intermediate  and  to  a  higher  tribunal. 

State  ex  rel.  Perilloux  V8.  Judge^  p.  506. 

EXBOUTION   OF  DBGREE   OP. 

This  court  has  the  power  to  inquire  into  the  proper  execution  of  its 
decrees,  and  if  the  court  to  which  the  decree  has  been  sent  for 
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ezecation  improperly  interprets  it,  and  canaes  an  execution  to 
issne  not  in  accordance  witii  the  recitals  of  the  decree,  the  ap- 
pellate court  can,  on  proper  proceedings  being  invoked,  restrain 
the  improper  execution  of  the'  decree.  .When  property  in  the 
hands  of  third  persons  is  seized  as  the  property  of  defendant  in 
execution  he  can  not  interpose  the  adverse  possession  as  a  means 
of  defeating  the  seizure. 

>    State  ex  rel.  Preahy  et  ala.  vs.  Judgey  p.  667# 

SUPBRVISOBY    JUHISDICTION. 

In  the  exercise  of  the  supervisory  jurisdiction  of  the  Supreme  Oourt 
a  mandamus  will  lie  to  compel  the  Circuit  Oourt  of  Appeals  to 
take  jurisdiction  of  a  cause  when  the  amount  involved  does  not 
exceed  the  upper  limit  of  its  jurisdiction . 

In  a  suit  when  the  defendant*  acknowledges  a  part  of  the  indebted- 
ness, the  test  of  the  jurisdiction  of  the  appellate  court  is  the  dif- 
ference between  the  amount  claimed  and  the  amount  acknowl- 
edged, as  judgment  can  only  be  rendered  for  the  balance  due. 
But  when  the  defendant  denies  liability  on  the  entire  demand, 
and  pleads  in  reconvention  an  amount  exceeding  the  acknowl- 
edged indebtedness,  the  test  of  jurisdiction  is  the  amount  of  the 
judgment  which  could  be  rendered  in  the  case . 

When  plaintiff  prays  for  a  judgment  decreeing  him  absolutely  and 
unconditionally  entitled  to  a  certain  percentage  of  all  crops  to 
be  raised  by  the  defendant,  who  is  a  tobacco  grower  by  occupa- 
tion, for  a  period  of  nine  years  to  come,  an  estimate  of  the 
amount  or  value  of  this  claim  must  necessarily  be  made  by  the 
court  in  passing  upon  the  question  of  jurisdiction  vel  non^  and  this 
estimate  must  necessarily  be  based  upon  past  crops,  independ- 
ently of  possible  future  contingencies,  which  it  is  impossible  to 

anticipate. 

State  ex  rel.  Beauvais  vs.  Judges,  p.  672. 

Where  an  inferior  court  acts  within  the  bound  of  its  jurisdiction,  and 
there  are  no  marked  defects  or  irregularities  in  its  proceedings^ 
the  Supreme  Oourt,  under  its  supervisory  jurisdiction,  will  not 
annul  the  judgment  rendered  in  the  case,  though  it  may  be  con- 
trary to  the  law  and  the  evidence. 

State  ex  rel,  Louque  vs.  Judge,  p.  292. 
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Interpretation  op  its  Judgments. 

When  the  issue  between  the  parties  is  the  interpretation  properly  to 
be  given  to  and  the  effect  properly  to  follow  from  one  of  its  own 
opinions  and  the  District  Court  refuses  to  decide,  the  Supreme 
Court,  so  as  to  set  matters  at  rest,  will  consider  on  application 
for  writ  of  mandamtix  the  case  as  one  properly  referred  to  it  for 
immediate  action.  Ex  rel.  Construction  Company  vs.  Tax  Col- 
lector, 48  An.  28. 

Ex  rel,  Evans  V8.  Judge^  p,  926. 

Jurisdiction  op — Motion  to  Dismiss. 

Where  a  vendor  holding  eight  notes  of  six  hundred  dolla.rs  each, 
secured  by  special  mortgage  and  vendor's  privilege,  claiming 
that  a  third  possessor  of  the  property  had  assumed  payment  of 
the  notes,  proceeds  directly  against  him,  praying  for  a  personal 
judgment  foi^  the  amount  of  two  matured  notes,  asking  for 
recognition  of  the  mortgage  as  securing  all  the  notes  and  for  a 
sale  for  cash  to  satisfy  the  amount  due,  and  on  terms  of  credit 
to  correspond  with  the  unmatured  instalments,  defendant 
against  whom  judgment  has  been  rendered  in  conformity  to  the 
prayer,  is  entitled  to  an  appeal  to  the  Supreme  Court  when  he 
denied  in  the  lower  court  the  existence  of  the  assumpsit 
declared  on. 

A  judgment  in  favor  of  plaintiff  on  the  issue  raised  would  be  res 

judicata  against  the  defendants  as  to  the  existence  of  the  whole 

aasumpsit, 

Vinet,  Executor,  ve,  Bree  &  Richardson,  p,  1254. 

Writs  Directed  to  Lower  Court. 

The  Pistrict  Court  issued  a  iinal  injunction  restraining  and  prohibit- 
ing before  they  had  qualified  appointees  of  the  Governor  from 
exercising  the  duties  of  the  offices  to  which  they  had  been 
appointed.  The  parties  enjoined  applied  to  and  obtained  from 
the  Supreme  Court  writs  of  prohibition  and  certiorari  prohibiting 
the  District  Judge  from  further  action  in  the  premises. 

Held:  It  was  the  duty  of  the  judge  to  obey.  If  the  effect  of  the  writs 
issued  by  the  Supreme  Court  was  to  maintain  the  atatvs  in  quo 
as  fixed  by  the  issuance  of  the  writ  of  injunction  by  the  District 
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Coart — any  violation  of  •  the  writ  which  either  the  District  Jadge 
or  the  District  Attorney  might  deem  a  contempt  should  be  called 
to  the  attention  of  the  Supreme  Court;  if  under  the  circum- 
stances any  contempt  had  been  committed,  it  was  of  the  author- 
ity of  the  Supreme  Court,  not  the  District  Court.  So,  where  the 
District  Judge,  under  such  conditions,  punishes  parties  as  for  a 
contempt  of  his  authority  by  disobeyiug  the  writ  of  injunction , 
the  judge  will  be  held  to  have  been  guilty  of  a  contempt  of  the 
authori^-.y  of  the  Supreme  Court. 

State  ex  rel,  Saizan  vs.  Judge,  p..  1501. 

The  object  of  the  writ  of  prohibition  is  to  prevent  further  action  in 
a  case  where  jurisdictional  power  and  authority  to  act  are  denied ; 
the  function  of  the  writ  of  certiorari  is  to  undo  matters  which 
had  taken  such  shape  as  not  to  be  remedied  by  the  writ  of  pro- 
hibition; the  writ  of  certiorari  is  a  substantive  and  far-reach- 
ing corrective  writ,  concurrent  with  and  frequently  taking  the 
place  of  the  writ  of  prohibition. 

In  the  exercise  of  its  supervisory  jurisdiction  the  Supreme  Court  is 

not  rigidly  tied  down  to  form ;  when  the  facts  of  a  given  case, 

being  recited,  present  a  case  for  relief  under  its  supervisory 

jurisdiction  and  the  prayer  is  for  such  orders  and  decrees  as 

those   facts   will  justify  and   for  general  relief,   the   Supreme 

Court  will  not  remit  the  relator  to  new,  expensive,  unnecessary 

and  sometimes  fruitless  remedies,  simply  by  reason  of  a  mistake 

in  the  writ  asked  for. 

Id.,  p.  1602. 

SURETIES  ON  OFFICIAL  BONDS— Action  Against. 

In  a  suit  against  the  sureties  on  an  official  bond  for  a  failure  to 
account  for  public  or  trust  funds,  it  is  part  of  the  plaintiff's  duties 
to  allege  and  prove  that  the  defalcation  occurred  during  the 
term  of  office  covered  by  the  bond. 

When  the  term  of  office  for  which  an  official  bond  has  been  given 
has  expired  and  no  second  bond  exacted,  the  responsibilities  of 
the  sureties  on  the  first  bond  can  not  be  extended  so  as  to  hold 
them  liable  for  the  acts  of  a  next  term,  for  which  other  sureties 
on  a  new  bond  would  have  been  responsible. 
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When  a  deficit  is  shown  to  have  occurred  during  a  first  term  of  an 
official  and  in  the  funds  with  which,  during  that  term,  he  was 
chargeable,  he  will  not  be  permitted  to  apply  money,  subse- 
quently received  by  him,  to  closing  up  past  accounts,  thus  leav- 
ing a  deficit  at  the  end  of  another  or  second  term.  The  fixed 
liabilities  of  sureties  can  not  be  lifted  from  themselves  and  trans- 
ferred to  others  simply  by  reason  of  the  fact  that  a  new  term  had 
commenced  with  new  sureties. 

Board  of  Administrators  vs.  McKowen  and  Smith,  p.  251. 

TAX  SALES. 

It  is  again  held  that  adjudications  for  taxes  accrued  since  the  Con- 
stitution of  1879  pass  no  title  without  the  notice  given  to  the 
owner  the  Constitution  exacts.  Art.  210,  Breaux  vs.  Negrotto, 
43  An.  428;  44  An.  912;  46  An.  360,  418. 

Nor  will  prescription  of  three  or  five  years  cure  want  of  such  notice. 
Act  1874,  No.  106,  Sec.  5;  Civil  Code,  Art.  3463;  R.  S.,  Sec. 
2809;  Person  vs.  O'Neal,  82  An.  287;  Breaux  vs.  Negrotto,  43 
An.  428;  46  An.  366. 

The  plaintiff  in  the  petitory  action  may,  without  a  direct  action, 
con tro vest  the  sufficiency  of  the  tax  title  pleaded  by  defendant. 
Code  of  Practice,  Art.  329;  8  La.  392;  11  An.  646;  47  An.  923. 

Tax  titles,  under  the  Act  No.  82  of  1884,  as  already  held,  require  for 
their  completion  payment  by  the  purchaser  of  the  taxes  of  1880 
and  later  years.    42  An.  677;  47  An.  923. 

Johnson  et  al.  vs.  Martinezy  p.  62. 

Names  of  Streets. 

Courts  take  notice  of  the  streets  and  the  names  and  locations  of  the 
suburbs  from  time  to  time  brought  within  the  city  limits.  1 
Greenleaf  on  Evidence,  Sec.  6. 

An  assessment  of  street  lots  by  the  boundaries  derived  from  the 
act  by  which  the  property  was  conveyed,  through  giving  the 
changed  names  by  which  two  of  the  boundaries  were  known  at 
the  date  of  the  assessment,  and  stating  the  numbers  of  the  lots 
as  they  are  given  in  the  act,  held  sufficient  to  support  a  tax  sale, 
althopgh  the  depths  of  the  lots  are  not  correctly  stated.  Cooley 
on  Taxation,  Chapter  12;  99  U.  S.  443;  20  An.  324. 

Poland  V8.  DreyfouSy  p.  83. 
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Presckiption. 

The  tax  sale  was  made  by  the  proper  officer  and  evidehced  by  a 
deed  having  no  patent  defects  on  the  face  of  the  papers ;  the 
purchaser  was  not  in  bad  faith.  The  title  became  absolute  and 
perfect  by  the  lapse  of  ten  years. 

Heira  of  Wykoff  vs.  Miller^  p.  475. 

The  effect  of  a  failure  by  a  purchaser  at  a  tax  sale  to  pay  all  taxes 
due  at  the  time  of  purchase  would  be  to  leave  such  purchaser 
without  title ;  but  the  State  would  still  remain  the  owner  under 
a  prior  adjudication  to  it  which  legally  vested  title  in  itself.  So 
when  the  original  owner  of  property  adjudicated  to  the  State 
proceeds  by  a  petitory  action  against  the  purchaser  at  tax  sale, 
in  possession  under  a  tax  collector's  deed,  his  suit  will  be  suc- 
cessfully met  by  the  fact  that  his  title  has  passed  to  the  State 
and  he  can  not  recover,  because  of  the  weakness  of  title  in  the 
tax  purchaser.  West  vb,  Negroito,  p.  922. 

The  publication  required  by  law  in  tax  sales  for  collection  of  delin- 
quent taxes  prior  to  1880,  must  conform  to  legal  requirements. 
Advertisements  standing  in  lieu  of  notices  must  present  on  their 
face  the  data  necessary  to  place  parties  in  interest  on  their  guard. 

The  law  contemplates  publication  under  a  legal  assessment. 

When  a  defendant  in  a  petitory  action  is  evicted  from  land  upon 
which  he  has  paid  taxes  he  should  recover  from  the  plaintiff  the 
taxes  paid.     12  An.  586. 

A  purchaser,  being  a  possessor  in  good  faith,  against  whom  a  judg- 
ment of  eviction  has  been  obtained,  is  entitled  to  recover  a 
judgment  for  such  amount  of  improvements  made  by  him  as 
enured  to  the  benefit  of  plaintiff.     10  Bob.  178. 

Walsh  V8,  Harang  and  Husbandy  p.  984. 
See  Assessments. 

Ad  adjudication  of  real  estate  at  a  public  judicial  sale,  made  under 
and  in  pursuance  of  the  provisions  of  Act  82  of  1884,  is  bound  to 
pay  all  the  taxes  due  thereon  at  the  time  of  sale,  and  which  were 
theretofore  assessed  under  current  revenue  laws  since  1880,  and 
which  he  had  assumed  and  was  lesrally  bound  to  assume  as  a 
part  of  the  purchase  price  thereof. 
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Bat  in  the  absence  of  any  pertinent  decision  of  this  conrt  to  the  con- 
trary at  the  time  such  adjudication  was  made,  it  was  competent 
for  the  Circuit  C6urt  of  the  United  States,  holding  sessions  in 
the  State  of  Louisiana  and  having  jurisdiction  in  personam  of 
one  of  the  parties  to  a  litigation  involving  such  an  adjudica- 
tion, to  place  such  interpretation  upon  the  provisions  of  said 
legislative  act  as  in  its  judgment  was  thought  to  be  legal  and 
just. 

And  such  judgment  will  be  held  binding  by  this  court  between  the 
parties  thereto  and  their  vendees  and  assigns,  notwithstanding 
it  has,  in  other  cases  since,  put  a  somewhat  different  interpreta- 
tion upon  that  statute. 

Bilgery  et  als,  V8,  Land  Trust  of  Indianapolis,  p.  890. 

When  the  tax  collector  sells  property  for  taxes  which  have  been 
paid  the  sale  is  null  and  void,  and  the  purchaser  at  said  sale 
acquires  no  title  to  the  property  and  can  transfer  no  title  to  a 
third  party. 

Brovm,  Wife  of  Dressel,  vs.  Land  Company,  p.  1189. 

THIRD  PERSON— Stipulation  for. 

Whether  a  stipulation  pour  autrui  has  been  availed  of  by  the  third 

person  for  whose  advantage  same  has  been  made  is  a  question 

of  fact  which  must  be  ascertained  from  contemporaneous  and 

surrounding  circumstances,  and  are  not  confined  to  the  recitals 

of  the  act  in  which  the  obligations  of  the  contracting  parties  are 

to  be  found. 
^  Vinet,  Executor,  vs.  Bres  <fe  Richardson,  p.  1254. 

TRESPASS. 

A  petitory  action  admits  defendant's  possession. 

In  a  suit  of  trespass  title  is  only  considered  ncidentally  as  fixing  the 
character  of  the  possession.  2  Hennen,  Offences  and  Quasi- 
offences,  II  (e  3),  No.  4,  p.  1057;  4  N.  S.  136;  6  L.  669;  2  An. 
223;   14  An.  34;   14  An.  732. 

A  right  of  action  against  one  as  a  trespasser  is  in  him  who  is  in  pos- 
session as  owner. 

Daigre  et  al.  vs.  Levin  d:  Co.  et  al.,  p.  414. 
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The  tutor's  declaration,  in  his  affidavit,  in  regard  to  the  date  his  in- 
debtedness began,  does  not  conclude  the  minor. 

Although  the  distinct  interest  of  the  wife  attaches  at  the  dissolution 
of  the  marriage,  subject  to  the  right  to  renounce,  she  can  claim 
nothing  until  the  debts  are  paid. 

She  can  not  sue  to  cancel  a  mortgage  due  by  the  community. 

The  property  of  the  community  is  the  common  pledge  of  the  cred- 
itors. 

Neal  V8.  Lapleine^  p.  424. 

Under  the  textual  provision  of  the  Civil  Code  the  court  holds  *Hhat 
the  tutor  is  bound  to  give  an  account  of  his  administration 
whenever  he  is  ordered  to  do  so  by  the  judge." 

And  that  while  the  costs  are  to  be  paid  out  of  the  minor's  estate, 

ordinarily,  there  is  no  necessity  for  very  expensive  litigation 

and  large  bills  of  costs. 

SuccesHon  of  Unforsakej  p.  546. 

Where  the  tutor  purchases  property  at  a  sale  of  succesBion  property, 
provoked  by  him,  in  which  the  minors  may  have  an  eventual 
interest,  the  final  account  showing  the  insolvency  of  the  succes- 
sion will  not  estop  the  minors  from  bringing  suit  for  the  reven- 
dication  of  the  property,  on  the  ground  that  the  succession 
being  insolvent  they  have  no  interest  in  the  same.  The  minors 
being  placed  on  the  account  by  the  tutor  for  the  homestead 
benefit,  will  not  operate  as  a  confession  on  their  part  as  to  abso- 
lute insolvency  of  the  succession. 

Aronstein  et  ala.  V8.  Irvine  et  ala.j  p.  301. 

TUTORSHIP. 

There  is  no  legal  presumption  of  indebtedness  of  a  certain  sum 
raised  against  a  tutor  in  favor  of  his  ward,  on  the  clerk's  certi- 
fied abstract  of  inventory  of  the  latter' s  property  being  duly 
registered  in  the  mortgage  office,  which  is  sufficiently  cogent  to 
justify  a  court  of  justice  to  base  a  judgment  upon  in  a  partition 
suit  amongst  the  heirs. 
At  most  it  is  the  commencement  of  proof. 

Emke  va.  McDonald  et  al,,  p,  731. 
108 
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An  ex' parte  waiver  of  proof  of  a  Bubstantial  fact,  by  the  defendant  4 
tutor,  from  which  it  may  be  inferred  that  he  cao^ents  to  the  ^ 
judgment  prayed  for  against  his  ward,  may  not  be  considered 
by  the  District  Court.     It  may  require  that  in  lieu  proof  be  / 
offered  in  open  court  (to  sustain  the  proof  waived)  on  an  appli- 
cation to  confirm  a  default.  j 

Aiken  V8.  Gatlin,  p.  877.  1 

WARRANTY.  u 

In  an  action  of  warranty,  interest  on  the  price  can  well  be  held  to 
be  balanced  by  the  rent. 

A  warrantor  by  a  call  in  warranty  and  service  of  defendant's  plead- 
ings therein,  is  advised  of  the  attack  made  upon  the  title  he  had  ^ 
conveyed,  and  it  is  his  duty  to  inform  himself  by  inspection  of  ^ 
the  record  of  the  character  of  the  attack.  j 

The  warrantor  is  not  liable  for  the  fees  of  an  attorney  employed  by 
the  party  evicted.     14  An.  826. 

Walsh  V8.  Harang  and  Husband,  p.  984. 

A  purchaser  of  property  is  not  concerned  with  the  warranty  from 

vendor  to  plaintiff,  who  seeks  to  compel  his  vendee  to  accept 

title.     He  can  not  proceed  against  the  warrantor  of  his  vendor 

without  express  Isubrogation. 

Chopin  vs.  Pollety  p.  1186. 


WITNESS. 

A  witness  examined  out  of  court  before  an  officer  authorized  to  re- 
ceive his  depositions,  should  remain  until  discharged  and  he 
should  sign  the  depositions.  Unier  vs.  Bank^  p.  288. . 

Examination  of. 

It  is  not  the  opinion  of  the  witness  solicited,  when  he  is  asked  to 
state  a  fact,  which  is  a  conclusibH  from  the  other  facts  which  bad 
come  under  his  observation  and  were  within  his  knowledge. 

Where  a  witness  is  recalled  and  examined,  the  cross-examination 
is  limited  to  thO'  matter  on  which  he  has  been   re-examined 

In  the  discipline  of  this  court  the  trial  judge  is  vested  with  a  sound 
discretion  to  stop  the  prolonged  and  unnecessary  examination  of 
a  witness,  and  when  there  has  been  no  injustice  done  the  defend- 
ant, this  court  will  not  interfere  with  this  discretion. 

^   State  vs.  Southern  et  cUs.,  p.  628. 


